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JUDGE    HOLMAN. 

In  the  spring  of  1842.  Judge  Holman,  of  the  District  Court 
of  Indiana,  deceased,  and  Judge  Huntington  was  appointed  in 
his  place. 

Judge  Holman  was  appointed  District  Judge  some  years 
before  Indiana  was  included  in  the  Seventh  District.  On  the 
organization  of  the  State  Government  he  was  appointed  one 
of  the  Supreme  Judges  of  Indiana,  and  continued  to  serve  in 
that  capacity  until  a  short  time  before  he  received  the  ap- 
pointment of  District  Judge.  He  commenced  his  professional 
life  in  Kentucky,  but  removed  into  Indiana  several  years 
before  it  became  a  State- 
Judge  Hotman  was  a  sound  lawyer,  and  a  man  of  good 
mind.  In  all  the  relations  of  life  he  was  most  exemplary; 
and,  as  a  Judge,  he  was  above  reproach.  His  loss  was  re- 
gretted, universally,  by  the  professsion;  and  to  his  family  and 
connections  it  was  irreparable.  He  died  as  a  good  man 
would  desire  to  die,  in  the  full  assurance  of  a  blissful  immor- 
tality. 
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CIRCUIT  COURT  OP  THE  UNITED  STATES. 


OHIO— DECEMBER  TERM,  1838. 


A  CHARGE 

TO  THE  GBAND  JURY,  AT  DECEMBER  TERM,  1838. 

In  regard  to  aiding  or  favoring  unlawful  military  combinations^ 
by  our  citizens^  against  any  foreign  government^  or  people^ 
with  whom  voe  are  at  peace. 

Your  particular  and  most  serious  attention  is  requested  to 
the  provisions  of  an  act  entitled  ^^an  act  to  punish  certain 
offences  against  the  United  States." 

By  the  first  section  of  this  act,  it  is  declared,  "that  if  any 
citizen  of  the  United  States  shall,  within  the  territory  or  juris- 
diction thereof,  accept  and  exercise  a  commission  to  serve  a 
foreign  prince,  state,  colony,  district,  or  people,  with  whom  the 
United  States  are  at  peace,  he  shall  be  deemed  guilty  of  a 
high  misdemeanor,  and  be  fined  not  more  than  two  thousand  ^ 
dollars,  and  imprisoned  not  exceeding  three  years." 

And  in  the  sixth  section,  it  u  provided,  "that  if  any  person 
shall,  within  the  territory  or  jurisdiction  of  the  United  States, 
begin  to  set  on  foot,  or  provide  or  prepare  the  means  for,  any 
military  expedition  or  enterprise  to  be  carried  on  from  thence, 
against  the  territory  or  dominion  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people,  with  whom  the  United 
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States  are  at  peace,  every  person,  so  offending,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  exceeding 
three  thousand  dollars,  and  imprisoned  not  more  than  three 
years." 

There  are  many  other  acts  prohibited  by  this  law,  which 
relate  to  foreign  powers,  and  which  may  be  presented  for  your 
examination;  but  the  above  sections  are  considered  the  most 
important. 

The  offence  in  the  first  section  consists  in  ^accepting  and 
exercising  a  commission,"  to  carry  on  war  against  any  people 
or  state  with  whom  we  are  at  peace* 

The  commission  may  be  conferred  by  any  district  of  country, 
or  association  of  people,  whose  right  to  confer  it  shall  be  re- 
cognized by  the  person  appointed.   And  it  is  immaterial  whether 

I 

the  commission  has  been  conferred  by  the  popular  voice,  or 
by  the  representatives  of  such  district,  or  association  of  people. 

It  must  have  been  accepted  and  exercised,  to  come  within 
your  jurisdiction,  within  this  State,  by  a  citizen  of  the  United 
States.  Some  overt  act,  under  the  commission,  must  be  done; 
such  as  raising  men  for  the  enterprise,  collecting  provisions, 
munitions  of  war,  or  any  other  act  which  shows  an  exercise  of 
the  authority  which  the  commission  is  supposed  to  confer. 

Under  the  ninth  section,  the  offence  consists  in  beginning  to 
set  on  foot,  .or  providing  or  preparing  the  means  for  any  mili- 
tary expedition  or  enterprise,  to  be  carried  on  from  the  United 
States,  against  the  territory  or  dominions  of  a  foreign  people 
or  state. 

To  **begin  to  set  on  foot  a  military  expedition,"  is  not  ac- 
tually setting  on  foot  such  expedition;  but  it  is  making  such 
preparation  for  it,  as  shall  show  the  intent  to  set  it  on  foot. 

To  "provide  or  prepare  the  means  for  any  military  expedi- 
tion or  enterprise,"  within  the  law,  such  preparation  must  be 
made  as  shall  aid  the  expedition.    The  contribution  of  money, 
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clothing  for  the  troops,  previsions,  arms,  or  any  other  contri- 
bution which  shfdl  tend  to  forward  the  expedition,  or  add  to 
the  comfort  or  maintenance  of  those  who  are  engaged  in  it,  is 
considered  to  be  in  violation  of  the  law. 

These  acts  must  all  be  done  under  such  circumstances  as  to 
show  the  criminal  intent,  unless  such  intent  shall  be  avowed. 
And  it  is.  hardly  to  be  expected,  that  when  an  individual  is 
about  to  violate  the  laws  of  his  country,  he  will  openly  declare 
Ins  intention  to  do  so. 

Where  the  act  and  the  attendant  circumstances  show  the 
criminal  intent,  no  subterfuges  or  motives  avowed,  should 
screen  the  citizen  from  the  consequences  of  such  an  act. 

To  come  within  your  cognizance,  every  violation  of  this 
law  must  have  been  committed  within  this  State;  and  by  a 
citizen  of  the  United  States. 

These  provisions,  are  highly  important,  and  they  should  be 
faithfully  executed  agamst  all  who  violate  them. 

Great  excitement  is  known  to  exist,  at  this  time,  in  Canada, 
from  certahi  hostile  movements  contemplated  by  citizens  of 
this  country,  in  conjunction  with  the  disaffected  subjects  of 
that  country.  It  is  said,  on  high  authority,  that  associations 
of  citizens  of  the  United  States  have  been  formed,  along  the 
whole  extent  of  our  northern  boundary,  with  the  view,  at  a 
fixed  time,  to  make  a  descent  upon  Canada.  That  these  asso- 
ciations embrace  an  imnlense  number  of  individuals,  who  are 
known  to  eaeh  other  by  certain  signs  and  passwords.  That 
they  are  actively  engaged  in  collecting  the  materials  of  war, 
and  raising  men.  That  their  military  officers  are  appointed; 
and  that,  in  anticipation  of  success,  they  have  appointed  civil 
ofiicers. 

I  cannot  but  think  these  accounts  have  been  greatly  ex- 
aggerated, and  that  they  may  have  caused  an  unnecessary 
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degree  of  alarm*    But  that  there  is  ground  for  apprehension 
of  danger,  no  one  can  doubt. 

During  the  past  winter,  many  of  our  citizens  were  ergaged 
in  this  lawless  enterprise.  This  is  proved  by  the  records  of 
our  oiwn  courts,  and  the  courts  of  Canada,  and  by  well  authen- 
ticated accounts  which  have  been  published.  Indeed,  it  is 
notorious  that  organized  bodies  of  men,  though,  perhaps,  net 
bearing  arms,  were  marched  through  the  northern  part  of  this 
and  other  states,  on  our  nothem  boundary,  with  the  known . 
intention  of  invading  Canada,  who  were  permitted  to  pass  with- 
out molestation.  And,  it  is  believed  that,  in  some  instances, 
they  were  encouraged  in  their  enterprise  by  contributions  of 
money,  provisions,  and  other  necessaries. 

This  state  of  things  is  deeply  to  be  lamented*  When  our 
citizens,  generally,  shall  cease  to  respect  the  laws,  and  the 
high  duties  they  owe  to  their  own  government,  there  is  but  a 
slender  ground  of  hope  that  our  institutions  can  be  long  main- 
tained. 

An  obedience  to  the  laws  is  the  first  duty  of  every  citizen* 
It  lays  at  the  foundation  of  our  noble  political  structure;  and 
when  this  great  principle  shall  be  departed  from,  with  the 
public  sanction,  the  moral  influence  of  our  government  must 
terminate. 

If  there  be  any  one  line  of  policy  in  which  all  political  par- 
ties agree^  it  is,  that  we  should  keep  aloof  from  the  agitations 
of  other  governments.  That  we  shall  not  intermingle  our 
national  concerns  with  theirs*  And  much  more,  that  our  citi- 
zens shall  abstain  from  acts  which  lead  the  subjects  of  x>ther 
governments  to  violence  and  bloodshed* 

We  have  a  striking  instance  of  the  wisdom  of  this  policy  in 
the  early  history  of  our  government* 

During  the  administration  of  our  first  President  the  French 
Revolution  burst  forth,  and  astonished  the  civilized  world*    AH 
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Europe  combined  in^  arms  against  republican  France.  That 
France  which  had  mingled  her  arms  and  her  blood  with  ours 
in  our  struggle  for  independence* 

That  this  country  sbonld  deeply  sympathize  with  so  noble, 
brave  and  generous  an  ally,  in  such  a  struggle,  was  natural. 
Bursts  of  enthusiasm  were  witoiessed  in  her  behalf,  in  almost 
every  part  of  our  country,  and  an  ardent  desire  was  evinced 
to  make  common  cause  with  hej  in  favor  of  liberty.  And 
this  was  claimed  of  our  country  as  a  debt  of  gratitude,  and 
on  the  ground  of  treaty  stipulations. 

Had  this  tide  of  popular  feeling,  which  threatened  to  bear 
down  every  thing  in  its  course,  not  been  checked,  our  desti- 
nies would  have  been  united  with  those  of  France.  We  might 
have  participated  in  her  military  glory,  and  in  the  renown  of 
her  heroes.  And  the  struggles,  in  which  we  would  have  been 
involved,  might  have  given  birth  to  a  race  of  heroes  in  our  own 
country,  whose  deeds  of  chivalry  would  have  been  celebrated 
in  history.  But  our  country  would  have  been  wasted  by  war 
and  rapine;  and  the  pen  of  the  historian,  which  recorded  the 
deeds  of  our  heroes,  would,  also,  have  told,  in  all  probability, 
that  our  country^  like  France,  was  driven  to  take  refuge  from 
the  turbulence  of  party  factions,  under  a  splendid  military  des- 
potism. 

Fortunately  for  the  country  Washington  lived,  and  the  ven- 
eration in  which  his  name  was  held,  and  the  authority  he 
exercised,  mainly  contributed  to  check  the  excitement,  and 
preserve  the  peace  and  lasting  prosperity  of  the  country. 

The  struggles  of  the  people  of  South  America,  against  the 
oppressions  of  their  own  government,  again  awakened  the 
sympathies  of  our  country,  and  produced  a  strong  desire  with 
many  to  unite  our  fortune  with  theirs.  But  this  feeling  was 
controlled,  and  the  neutrality  and  peace  of  our  country  were 
preserved. 


OHIO. 

'      -  - 

A  ehaige  to  tbe  Grasd  Jwry, 


A  government  is  justly  held  responsible  for  the  acts  of  its 
citizens.  And  if  this  government  be  unable  or  unv^illing  to 
restrain  our  citizens  from  acts  of  hostility  against  a  friendljr 
power,  such  power  may  hold  this  nation  answerable,  and  de- 
clare war  against  it.  Every  citizen  is,  therefore,  bound  bjr 
the  regard  he  has  for  his  country,  by  his  reverence  for  its  laws, 
and  by  the  calamitous  consequences  of  war,  to  exert  his  inflor 
ence  in  suppressing  the  unlawful  enterprises  of  our  citizens 
against  any  foreign  and  friendly  power. 

History  affords  no  example  of  a  nation  or  people,  that 
uniformly  took  part  in  the  internal  commotions  of  other  gov- 
ernments, which  did  not  bring  down  ruin  upon  themselves* 
These  pregnant  examples  should  guard  us  against  a  similar 
policy,  which  must  lead  to  a  similar  result. 

In  every  community  will  be  found  a  floating  mass  of  adven- 
turers, ready  to  embrace  any  cause,  and  to  hazard  any  conse- 
quences, which  shall  be  likely  to  make  their  condition  better* 
And,  it  is  believed,  that  a  lai^e  portion  of  our  citizens,  who 
have  been  engaged  in  military  enterprises  againdt  Canada,  are 
of  this  description. 

That  many  patriotic  and  honorable  men  were  at  first  in- 
duced, by  their  sympathies,  to  countenance  the  movement,  if 
not  to  aid  it,  is  probable.  But  when  these  individuals  found 
that  this  course  was  forbidden  by  the  laws  of  their  country, 
and  by  its  highest  interests,  they  retraced  their  steps.  But,  it 
is  believed,  that  there  are  many  who  persevere  in  their  course, 
in  defiance  of  the  law  and  the  interests  of  their  country.  Such 
individuals  might  be  induced  to  turn  their  arms  against  their 
own  government,  under  circumstances  favorable  to  their  suc- 
cess. 

These  violators  of  the  law  should  not  escape  with  impunity. 
The  aid  of  every  good  citizen  will  be  given  to  arrest  them  in 
their  progress,  and  bring  them  to  justice.    They  show  them- 
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selves  to  be  enemies  of  their  country,  by  trampling  under  foot 
its  laws,  compromiting  its  honor,  and  involving  it  in  the  most 
jserious  embarrassment  with  a  foreign  and  friendly  nation.  It 
is,  indeed,  lamentable  to  reflect,  that  such  men,  under  such 
circumstances,  may  hazard  the  peace  of  the  country. 

If  they  were  to  come  out  in  array  against  their  own  govern- 
ment, the  consequences  to  it  would  be  far  less  serious.  In 
such  an  effort,  they  could  not  involve  it  in  much  bloodshed,  or 
in  a  heavy  expenditure;  nor  would  its  commerce  and  general 
business  be  materially  injured.  But  a  war  with  a  powerful 
nation,  with  whom  we  have  the  most  extensive  relations,  com- 
mercial and  social,  would  bring  down  upon  our  country  the 
heaviest  calamity.  It  would  dry  up  the  sources  of  its  pros- 
perity, and  deluge  it  in  blood. 

The  great  principles  of  our  republican  institutions  cannot  be 
propagated  by  the  sword.  This  can  be  done  by  moral  force, 
and  not  physical. 

If  we  desire  the  political  regeneration  of  oppressed  nations, 
we  must  show  them  the  simplicity,  the  grandeur,  and  the  free- 
dom of  our  own  government.  -  We  must  recommend  it  to  the 
intelligence  and  virtue  of  other  nations,  by  its  elevated  and 
enlightened  action,  its  purity,  its  justice,  and  the  protection  it 
afibrds  to  all  its  citizens,  and  the  liberty  they  enjoy.  And  if,  in 
this  respect,  we  shall  be  faithful  to  the  high  bequests  of  our 
fathers,  to  ourselves,  and  to  posterity,  we  shall  do  more  to  lib- 
eralize other  governments,  andi  emancipate  their  subjects,  than 
could  be  accomplished  by  millions  of  bayonets. 

This  moral  power  is  what  tyrants  have  most  cause  to  dread. 
It  addresses  itself  to  the  thoughts  and  the  judgments  of  men. 
No  physical  force  can  arrest  its  progress.  Its  approaches  are 
unseen,  but  its  consequences  are  deeply  felt.  It  enters  garri- 
sons most  strongly  fortified,  and  operates  in  the  palaces  of 
kings  and  emperors. 
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We  should  cherish  this  power  as  essential  to  the  preservation 
of  our  own  government;  and  as  the  most  efficient  means  of 
ameliorating  the  political  condition  of  our  race*    And  this  can 
only  be  done  by  a  reverence  for  the  laws,  and  by  the  exercise 
of  an  elevated  patriotism* 

But  if  we  trample  under  our  feet  the  laws  of  our  country;  if 
we  disregard  the  faith  of  treaties,  and  our  citizens  engage 
without  restraint  in  military  enterprises,  against  the  peace  of 
other  governments,  we  shall  be  considered  and  treated,  and 
justly  too,  as  a  nation  of  pirates. 

Punishments,  under  the  law,  can  only  be  inflicted  through 
the  instrumentality  of  the  judicial  department  of  the  govern- 
ment* The  fed^al  executive  has  shown  a  zeal,  worthy  of  the 
highest  commendation,  in  his  endeavor  to  check  the  career  of 
these  enemies  of  social  order*  He  has  very  properly  employ- 
ed a  part  of  the  military  force  of  the  country  in  this  service; 
and  he  has  solemnly  warned  and  admonished  these  deluded 
citizens,  who  seem  ready  to  carry  devastation  into  the  neigh- 
boring province  of  a  foreign  and  friendly  power*  These  efforts 
of  the  president  are  in  aid  of  the  civil  power,  which,  I  trust, 
will  not  be  found  wanting  on  this,  or  any  other  emergency,  in 
the  discharge  of  the  great  duties  which  have  been  devolved 
upon  it  by  the  constitution  and  laws*  But  in  vain  will  the 
civil  authority  be  exerted,  unlesb  it  shall  be  aided  by  the  moral 
force  of  the  country.  If  the  hands  of  the  ministers  of  justice 
were  not  strengthened  by  public  sentiment,  how  ineffectually 
would  they  be  raised  for  the  suppression  of  crime*  It  the  open 
violator  of  the  law  be  cherished  by  society,  he  may,  with  im- 
punity, set  at  defiance  the  organs  of  the  law*  The  statute  book 
which  contains  the  catalogue  of  offences,  would  then  become 
a  dead  letter,  and  would  be  a  standing  monument  of  deeply 
seated  corruption  in  the  public* 
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I  invoke,  in  behalf  of  the  tribunals  of  justice,  the  moral 
power  of  society.  1  ask  it  to  aid  them  in  suppressing  a  com- 
bination of  deluded  or  abandoned  citizens,  which  imminently 
threatens  the  peace  and  prosperity  of  the  country.  And  I 
have  no  fears,  that  when  public  attention  shall  be  roused  on 
this  deeply  important  subject;  when  the  laws  are  understood, 
and  the  duties  of  the  government;  and  when  the  danger  is  seen, 
and  properly  appreciated,  there  will  be  an  expression  so  potent, 
from  an  enlightened  and  patriotic  people,  as  to  suppress  all 
combinations  in  violation  of  the  laws,  and  which  threaten  ihe 
peace  of  the  country. 
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Hasbrook  and  Seaman  v*  Palmsr  and  Clark. 

A  note  ezaentod  In  Miehif an,  payable  In  N«w  York,  In  New  York  fanda,  or  their  eqaiva. 
tent,  li  not  nofotlabto,  within  the  atatate. 

To  bring  a  note  within  Um  atatate  it  moat  be  pi^aMe  in  money,  and  not  in  atoeka,  Ainda, 
or  currant  paper. 

And  It  moat  be  for  a  anm  certain,  anfciJeet  to  no  conditlona. 

What  abali  eonatitate  New  York  Ainda,  within  the  contract,  la  not  clear. 

And  what  ahall  be  held  to  be  equiralont  to  New  York  Ainda,  within  the  contract,  ia  atOl 
laai  clear. ' 

Messrs.  Williams  and  Ten  Eyck  appeared  for  the  plaintiffs, 
and  Mr.  Frmer  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  action  is  brought  by  the  plaintiffs  as  assignees  on  a 
promissory  note,  payable  at  New  York,  in  New  York  funds,  or 
their  equivalent.  The  defendants  demur  specially;  and  for 
cause  of  demurrer  state,  that  it  is  not  averred  in  said  declara- 
tion of  what  value  the  said  New  York  funds  or  their  equiva- 
lent in  the  declaration  were  at  the  time  and  place  of  payment, 
and  that  said  note  is  not  negotiable. 

The  Michigan  statute  in  regard  to  the  negotiability  of  prom- 
issory notes,  is  similar  to  the  statute  of  Anne,  which  has  been 
generally  adopted  in  this  country.  And  the  principal  question 
under  this  demurrer  is,  whether  the  note,  on  which  this  action 
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is  brought,  being  payable  in  New  York  funds  or  their  equiva- 
lent, is  negotiable. 

The  plaintiffs  rely  on  the  decision  in  the  case  of  Kieith  v. 
Janes^  9  John.  Rep.  120,  where  it  was  held,  that  a  note  paya- 
ble to  A,  or  bearer,  in  ^New  York  state  bills,  or  specie,"  was 
negotiable  within  the  statute,  upon!  the  ground  that  the  bills 
mentioned  meant  bank  paper,  which,  in  conformity  with  gen- 
eral usage  and  understanding,  are  regarded  as  cash;  and,  there- 
fore, that  the  meaning  was  the  same  as  if  payable  in  lawful 
current  money  of  the  state.  And,  also,  on  the  case  of  Judah 
T.  Harris^  19  John.  Rep.  144,  where  it  was  decided  that  a 
promissory  note,  payable  at  a  particular  place,  in  the  fiank 
notes  current  in  the  city  of  New  York,  was  negotiable  within 
the  statute. 

And  it  id  insisted  that  the  promise  to  pay  in  New  York  funds, 
or  their  equivalent,  is  equivalent  to  an  undertaking  to  pay  in 
lawful  current  money  of  the  state  of  New  York.  That  it  is 
generally  understood  New  York  funds  means  specie,  or  a  cur- 
rency equal  to  specie,  and  that  the  drawer  of  the  note  prom- 
ises, substantially,  to  pay  in  current  New  York  money. 

In  support  of  the  demurrer  it  is  contended  that  to  be  nego- 
tiable a  note  must  be  for  the  payment  of  money  only,  and  this 
is  laid  down  in  Chitty  on  Bills,  (edt.  1 839,)  1 52.  He  says,  it  is 
the  first  and  principal  requisite,  and  is  established  by  foreign 
as  well  as  English  law,  that  a  bill  or  note  must  be  for  the  pay* 
ment  of  money  only.  That  it  cannot  be  for  the  delivery  or 
payment  of  merchandize,  or  other  things  in  their  nature  sus- 
ceptible of  deterioration  and  loss  and  variation  in  v^lue;  nor 
can  it  be  for  payment  in  good  East  India  bonds,  or  for  the 
payment  of  money  by  a  bill  or  note.  Clarice  v.  Percival,  2 
Bar.  &  Adol.  660.     Bui.  N.  P.  272. 

A  promissory  note  not  payable  in  cash,  or  specific  articles,  is 
not  negotiable.  Matihtws  v.  HaughUm^  2  Fairf.  377.  Johrir 
9on  V.  Labrdi  3  Blackf.  Rep.  153. 
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A  note  payable  to  A  B,  or  order,  ia  good  merchantable 
whiskey,  at  trade  price,  cannot  be  sued  by  an  assignee,  or 
bearer,  in  his  own  name.  Rkode9  v.  Lindleyj  Ohio  Rep.  con- 
densed, 465* 

A  note  for  a  certain  sum,  payable  to  A,  or  order,  ^in  foreign 
bills,''  (meaning  thereby  bills  of  country  banks)  has  been  held 
not  to  be  a  good  promissory  note  within  the  statute,  and  con- 
sequently not  negotiable.  Jones  v*  Sales,  4  Mass.  Rep.  245. 
In  the  case  of  Lieber  and  Colsin  v.  Goodrich^  5  Cowen  Rep. 
1B6,  the  court  held,  a  note  payable  in  Pennsylvania  or  New 
York  paper  currency  is  not  a  promisscnry  note  for  the  pay- 
ment of  money,  within  the  statute.  And  in  •the  case,  of  Afo- 
ComUck  V.  Traiier^  10  Serg.  &  Raw.  Rep.  94,  the  court  decided 
that  a  promissory  note  payable  to  A  B,  or  order,  for  five  hun- 
dred dollars,  in  notes  of  the  chartered  banks  in  Pennsylvania, 
was  not  a  negotiable  note  on  which  the  indorsee  can  sue  in  his 
own  name. 

In  South  Carolina  it  has  been  decided  that  paper  medium  is 
not  money;  and  that,  therefore,  a  note  payable  in  paper  medi- 
um is  not  ^assignable  within  the  statute  of  Anne  and  their  act; 
and  on  a  verdict  for  the  assignee  of  such  a  note,  judgment  was 
arrested.  Large  v.  Kohnej  1  McCord  115.  McElarin  v. 
NesbUj  3  Nott  &  McGord  Rep.  519. 

The  cases  cited  in  the  9th  and  18th  of  John.  Rep.  seem  not 
to  be  sustained  by  the  current  of  decisions  in  this  country  and 
in  England;  and  it  is  difficult  to  distinguish  those  cases  from 
the  decisions  cited,  so  as  to  maintain  their  consistency-  If  this, 
indeed,  were  practicable,  it  is  not  necessary  to  the  decision  of 
the  question  raised  by  this  demurrer. 

What  is  understood  in  this  state  by  New  York  funds,  or 
their  equivalent,  may  be  a  matter  of  doubt;  nor  does  it  seem 
to  be  of  a  nature  which  can  be  resolved  by  evidence,  so  far  as 
regards  the  qu^^tion  under  consideration* 
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The  term  New  York  funds  it  is  presumed,  may  embrace 
stocks,  bank  notes,  specie,  and  every  description  of  currency 
which  is  used  in  commercial  transactions*  But  whether  is 
meant  the  funds  of  the  state  generally,  or  of  the  city  of  New 
York,  is  not  clear.  The  presumption  is  in  favor  of  the  latter, 
but  ttiit  is  by  no  means  certain.  In  jthis  respect,  as  well  as 
what  constitutes  New  York  funds,  the  face  of  the  note  is  in- 
definite. It  is,  indeed,  susceptible  of  different  interpretations, 
and  for  this  reason  it  cannot  be  considered  a  negotiable  instru- 
ment within  the  statute.  It  is  not  a  note,  in  the  language  of 
the  decisions,  payable,  in  money«  I(  is  payable,  in  New  York 
funds,  or  their  equivalent. 

Now  what  is  equivalent  to  New  York  funds?  The  answer 
is  their  value;  their  value  in  specie  or  in  current  paper  which 
passes  at  a  discount.  Might  not  the  drawer  pay  this  note  in 
this  description  of  paper,  making  up  the  discount?  Would  not 
this,  in  the  language  of  the  contract,  be  equivalent  to  New 
York  funds?    It  would  be  equivalent  if  of  equal  value. 

The  demurrer  must  be  sustained. 
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The  United  States  v.  Josiah  Fearce* 

A  Postmaflter,  until  the  action  of  the  Pottmaiter  General,  doea  not  TapCate  hia  office  by 
remaining  ont  of  the  neig bborbood  of  tbe  office. 

If  be  keep  tbe  office  by  an  aHiataat  be  ia  atiU  rea!ponaIbie  to  tbe  4epwtment.aad  to  indl- 
Tlduala. 

Tbe  21  at  aection  of  tbe  poatoffice  law  which  preacribea  a  paniabment  for  (be  detention 
Of  a  letter  or  packet,  refen  to  a  letter  or  packet  detained,  before  It  reachea  the  piece  of  deail- 
nation. 

Tbe  atealing  or  taking  a  letter,  Ac.,  aa  ezpreaaed  in  tbe  aaine  daoae,  in  the  22d  aection, 
meana  a  clandeatine  taking— not  a  taking  tbroogh  mJatake,  or  with  an  innocent  intent.  It 
moat  be  a  taking  with  a  criminal  intent. 

The    District  Attorney    appeared  for    the  plaintiffs,    and 

for  the  defendant. 

OPINION  OP  the  COUKT. 

This  was  an  indictment  under  the  postoffice  law.  It  con- 
tained two  counts  as  follows:  "That  the  defendant  was  em- 
ployed in  the  postoffice  department  of  the  United  States,  as 
an  assistant  to  Lemuel  Brown,  the  postmaster  of  the  United 
States  at  the  said  township  of  Shiawassee,  and  did  then  and 
there  unlawfully  and  forcibly  detain  from  the  said  Lemuel 
Brown,  postmaster,  as  aforesaid,  two  packages  of  letters  with 
which  he,  the  said  Josiah  Fearce,  was  then  and  there  intrusted, 
as  such  assistant  to  the  said  Lemuel  Brown,  postmaster,  as 
aforesaid,  against  the  peace,"  &c. 

"And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present  that  the  said  Josiah  Pearce,  to  wit:  on  the  25th 
day  of  January,  1 839,  at  the  said  township  of  Shiawassee,  in 
the  district  aforesaid,  unlawfully,  fraudulently  and  deceitfully, 
did  take  from  the  mail  of  the  United  States  three  packages  of 
letters,  against  the  peace,''  &c. 

It  was  proved  that  Lemuel  Brown  was  postmaster,  and  be- 
ing about  to  leave  the  neighborhood  for  some  months,  he  ap- 
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pointed  Fearce,  the  defendant,  assistant,  the  person  who  had 
acted  as  assistant  in  the  office  being  unwell.  After  an  absence 
of  about  three  months  Brown  returned,  and  finding  that  the 
defendant  had  removed  the  office  to  his  own  house,  and  that 
there  was  complaint  respecting  the  removal,  he  called  on  the 
defendant,  at  his  hotise,  in  company  with  his  former  assistant 
whose  appointment  had  not  been  revoked,  and  informed  the 
defendant  that  he  would  relieve  him  from  any  furthei*  care  of 
the  office,  and  would  take  the  papers,  &c.  Certain  letters  di- 
rected to  the.  postmaster,  received  in  his  absence,  and  others 
received  by  the  last  mail,  and  the  dead  letters,  were  handed  to 
him;  but  the  defendant  refuded  to  deliver  the  other  letters,  or 
pay  over  the  money  he  had  received  for  postage,  and  seizing 
a  gun  threatened  to  shoot  the  postmaster  if  he  did  not  leave 
Uie  house* 

The  postmaster  retired,  and  left  the  letters  he  had  received 

» 

vnth  his  former  assistant,  with  instructions  to  act  as  his  assis- 
tant. He  did  so,  and  handed  out  the  letters  in  bis  possession 
af  they  were  called  for.  The  postmaster  boarded  at  the 
house,  with  the  assistant,  at  which  the  office  was  kept. 

In  the  course  of  two  or  three  days  after  this,  the  defendant 
made  oath  before  a  justice  of  the  peace  that  certain  property 
had  been  stolen  or  fraudulently  taken  fr6m  him,  specifying  cer* 
tain  letters,  &c.,  which  were  legally  in  his  possession;  on 
which  a  search  warrant  was  issued,  and  the  letters  in  the  pos- 
session of  the  regular  assistant  taken  from  him,  and  he  was  ar- 
rested and  taken  before  a  justice  of  the  peace.  On  examina- 
tion the  assistant  was  released,  but  the  letters  were  delivered 
over  by  the  justice  to  the  defendant,  who  continued  for  some 
days  to  open  the  mail  and  hand  out  letters,  claiming  a  right  so 
to  act  by  virtue  of  his  appointn^nt. 

The  postmaster  then  appHed  to  the  authority  of  the  United 
States,  instituted  a  prosecution  against  the  defendant,  and, 
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through  the  instrumentality  of  the  marshal,  obtained  possession 
of  the  postoffiee,  letters  and  papers* 

The  defendant  offered  evidence  to  prove  that  llie  postmas* 
ter  had  agreed  to  resign  the  office  in  his  favor;  that  he  had  sold 
him  the  casein  which  the  letters  were  deposited;  that  he  had 
removed  fh^m  Shiawassee,  and,  consequently,  had,  under  the 
law  and  instructions  of  the  department,  vacated  the  office. 
And  in  support  of  this  last  position  the  postoffiee  act  was  read^ 
which  provides  that  no  person  shall  hold  the  office  of  postmas* 
ter  who  does  not  reside  at  the  place  where  the  office  is  kept* 

But  the  Court  held  that  this  provision  was  directory  to  the 
postmaster  general,  and,  Indeed,  was  imperative  on  him;  but 
that  until  he  acted,  the  postmaster  and  his  sureties  were  re- 
sponsible to  the  department,  and  to  individuals  who  should  be 
injured  by  any  neglect  of  duty  in  the  office.  That  if  the  post* 
master  had  intended  to  remove,  about  which  fact  there  was 
contradictory  evidence,  the  weight  of  the  evidence  being  deci- 
dedly against  the  allegation  that  he  had  removed,  it  could  con- 
stitute no  justification  to  the  defendant. 

The  evidence  being  closed  the  District  Attorney  claimed  a 
conviction  of  the  defendant  under  that  part  of  the  22d  section 
of  the  postoffiee  act  of  1825,  which  provides,  that  ^if  any  per- 
son shall  steal  the  mail,  or  shall  steal,  or  take  from,  or  out  o^ 
any  mail,  or  from^  or  out  of,  any  postoffiee,  any  letter  or  pack- 
et therefrom,  of  from  any  postoffiee,  whether  with  or  without 
the  consent  of  the  person  having  custody  thereof,  and  shall 
open^  embezzle  or  destroy,  any  such  mail,  letter  or  packet,  the 
same  containing  any  article  of  value,  &c.,  shall,  on  conviction 
thereof,  be  imprisoned  not  less  than  two,  nor  exceeding  ten 
years."  And  it  is  insisted  that  a  conviction  should  be  had,  also, 
under  the  21st  section,  for  the  detention  of  letters,  on  the  first 
count  m  the  indictment. 

The  21st  section  provides,  that  ^if  any  person  employed  in 
any  of  the  departments  of  the  postoffiee  establishment,  shall 
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unlawiully  detain^  or  open,  any  letter,  packet  or  mail  of  letters, 
with  which  he  shall  be  intrusted,  or  which  shall  hare  come  into 
his  possession,  and  which  are  intended  to  be  conveyed  by 
post,"  he  shall,  on*  convictioti  thereof,  be  punished,  &c* 

The  evidence  does  not  show  that  the  defendant  detained  any 
letters  which  came  into  his  possession,  ^^and  which  were  in- 
tended to  be  forwarded  by  mail;"  and  it  is  the  detention  of 
such  letters  that  is  punishable  under  this  clause  of  the 
statute.  It  applies  to  letters  in  transitu,  and  which  have  not 
reached  their  place  of  destination;  letters  deposited  in  a  post- 
office  to  be  forwarded,  or  handed  to  a  mail  carrier  on  his  route^ 
between  postoffices,  come  within  the  provision  if  fraudulently 
detained. 

As  there  is  no  evidence  against  the  defendant,  showing  the 
detention  of  such  letters,  he  cannot  be  convicted  on  the  ^rst 
count  in  the  indictment*  More  difficulty  arises  in  giving  a 
construction  to  the  22d  section  as  applying  to  the  facts 
proved. 

The  language  of  the  act  is,  if  any  person  shall  steal,  or  take 
from  any  mail  or  postoffice  a  letter,  &c.,  shall  be  punished,  &c. 

INow  to  give  a  literal  construction  to  this  language,  the  ta- 
king from  the  mail,  or  a  postoffice,  a  letter,  is  punishable  the 
same  as  for  stealing  it..  This  could  not  have  been  the  inten- 
tion of  the  Legislature.  A  mere  taking  may  be  an  innocent 
act,  as  if  done  through  mistake,  or,  without  any  criminal  in- 
tent; and  we  find  in  the  latter  part  of  the  same  section  that,  if 
any  person  shall  ^ake  any  letter  or  packet  not  containing  any 
article  of  value,  out  of  a  postoffice,  a  very  different  punish- 
ment is  inflicted. 

It  could  not  have  been  the  intention  of  the  Legislature  to 
provide  different  penalties  for  the  same  act;  and,  consequently, 
the  taking  in  the  part  of  the  section  first  cited,  must  either  be 
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limited  to  letters  containing  some  article  of  value,  or  to  a  felo- 
nious taking. 

The  taking  of  a  letter  which  contains  an  article  of  value,  is 
limited  in  this  section  to  a  taking  with  or  without  the  consent 
of  the  person  having  the  custody  thereof,  and  where  such  let- 
ter is  embezzled  or  destroyed.  This  provision  does  not  em- 
brace the  class  of  offences  provided  for  in  the  previous  part  of 
the  section,  which  is  stealing  or  taking. 

The  design  of  the  taking  is  shown  by  the  embezzlement  or 
destruction  of  the  letter.  But  is  a  simple  taking,  without  a 
felonious  intent,  punishable  the  same  as  for  stealing)  We 
think,  when  the  statute  is  taken  together,  an^,  its  object  and 
scope  are  considered,  that  such  a  construction  cannot  be  sus- 
tained. To  come  within  this  provision  of  the  statute,  the  ta- 
king must  not  only  be  unlawful  but  felonious;  it  must  be  a 
clandestine  taking — such  as  would  amount  to  larceny  of  per- 
sonal property. 

This  construction  is  not  only  justified  by  a  different  punish- 
ment being  provided  in  the  same  section,  for  taking  a  letter 
from  a  postoffice,  but  by  the  first  taking  being  placed  in  the 
same  class  and  punished  as  for  the  stealing  or  the  embezzle- 
ment of  a  letter. 

The  conduct  of  the  defendant  was  highly  reprehensible  in 
refusing  to  surrender  the  office,  on  the  demand  of  the  post- 
master; and  still  more  so  on  his  obtaining  possession  of  the  let- 
ters delivered  to  the  postmaster,  under  the  forms  of  law. 
This  proceeding  was  an  aggravation  of  his  oiTence,  and  can 
only  be  palliated,  in  any  degree,  by  the  ignorance  of  those  who 
were  engaged  in  it.  It  was  a  prostitution  of  the  forms  of  law 
to  attain  an  illegal  object.  But  unless  the  defendant  in  taking 
the  steps  he  did  take  had  a  criminal  intent,  he  is  not  guilty  un- 
der the  above  section.  If  he  was  honestly  engaged  in  the 
prosecution  of  what  he  supposed  to  be  a  right,  and  his  whole 
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conduct  evinced  nothing  more  than  a  disposition  to  hold  the 
office  and  fairly  to  discharge  its  duties,  he  was  not  guilty  of  a 
felonious  taking  within  the  meaning  of  the  statute. 

It  is  the  intent,  in  all  instances,  which  constitutes  the  crime, 
and  which  is  ascertained  by  the  acts  of  the  offender.  In  many 
instances  the  act  itself  being  a  crime  of  great  enormity,  the 
whole  burden  of  proving  an  innocent  intent  is  devolved  on  the 
party  accused.  In  this  case  enough  appears  in  the  evidence 
to  show  that  the  defendant  did  not  intend  to  steal  the  mail,  or 
any  letters  or  packets  from  the  postoffice.  Of  this,  however, 
the  jury  can  judge. 

Verdict  not  guilty k 


Robert  S.  Sherman  v..  Horace  H.  Comstock. 

An  ATeraMnt  In  tbe  dedaratJon  that  A  B,  by  C  D,  made  a  certain  Mil,  or  cheek,  la  nlB- 
elent. 

The  holder  of  a  cheek  most  give  notice  to  tbe  drawer,  if  payment  by  the  bank  be  refUsed. 
And  a  declarallon  on  each  an  Inatrnment  Is  defective,  if  notice  bo  not  averred. 

Messrs.  Atterhery  and  Pitts  appeared  fpr  the  plaintiff,  and 
Mr.  Howard  for  the  defendant. 

OPINION  PP  THE  COURT. 

The  first  count  in  the  declaration  states  that,  on  the  l4th  of 
December,  1838,  the  defendant  made  his  certain  note,  or 
check,  in  writing,  in  the  words  and  figures  following: 

"Detroit,  14th  December,  1838.  Cashier  of  the  Michigan 
State  Bank,  pay  to  Morgan  and  Clark,  or  bearer,  $674  96, 
thirty  days  from  date*  Signed,  Horace  H.  Comstock,  by  Joel 
Clemens." 
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Aod  then  and  there  delivered  said  note  or  check)  to  said 
plaintiff,  for  value  received.  And  said  plaintiff,  in  fact,  saith, 
that  afterwards,  and  when  said  note  or  check,  became  due, 
and  payable,  according  to  the  tenor  and  effect  thereof,  the 
same  was  presented  and  shown  to  said  Michigan  Bank,  and 
was  not  paid,  &c. 

To  this  count,  the  defendant  demurred,  and  for  cause  of 
demurrer,  states; 

First:  Because  it  does  not  appear  in  the  declaration  that 
the  said  Clemens  was  authorised  to  act  as  the  agent  of  the 
siud  defendant,  in  making  said  note  or  draft.    And, 

Second:  That  it  is  not  averred  that  the  defendant  had  notice 
of  the  dishonor  of  the  said  note  or  check. 

As  it  regards  the  execution  of  the  note  by  the  defendant, 
it  is  sufficiently  averred  in  the  declaration.  He  signed  it  by 
Joel  Clemens;  and  that  Clemens  was  authorised  to  act  in  the 
premises  appears;  for,  that  his  act  is  alledged  to  be  the  act  of 
his  principal.  The  declaration  might  have  contained  an  aver- 
ment that  Clemens  was  duly  authorised  to  act  as  the  attorney 
in  fact  of  the  defendant,  but  such  an  averment  is  unnecessary. 
8  Wheat.  642.     Bayley  on  Bills  103;  2  Phillips'  Ev.  4,  6. 

And,  as  it  respects  the  second  ground  of  demurrer,  a  notice 
of  nonpayment  is  considered  indispensable.  This  instrument 
is  in  form  and  substance  a  bill  of  exchange.  There  is  a  draw- 
er and  a  drawee,  and  the  holder  of  the  bill,  who  is  bound  to 
present  it  at  maturity,  and  give  notice  of  nonpayment  to  the 
drawer.  There  is  the  same  reason  to  require  notice  in  this 
case  as  in  any  other;  and  it  i^  essential  that  the  declaration 
should  contain  an  averment  of  notice.  On  this  ground  the 
demurrer  is  sustained. 

The  plaintiff  then  moved  for  leave  to  amend  his  declaration, 
which  was  granted,  on  payment  of  costs. 
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George  W.  Lewis  v*  William  Brewster. 

A  gnwiBtor  Is  entlUed  lo  Botke  of  tlio  dliboiior  of  ontalii  taoUi,  Uio  paymait  of  wbtdi 
lie  bad  gaarantied. 

The  nndArtaklng  ii  collateral,  and  in  all  wath  etmett,  a  notice  la  indlapensable. 

And  as  a  notice  li  neeeaaary  to- give  the  right  of  action  agalnat  tbe  gtiarantor,  the  deda- 
nllDB  iBMt  aver  that  it  waa  given. 

An  arerment  that  notice  was  given  to  the  guarantor,  more  than  aeren  montha  after  the 
last  note  became  dne,  and  nearly  a  year  after  the  flrat  one  waa  payable,  held  to  be  bad  on 
deaiarrer. 

Wlien  tben  la  an  eseiiae  for  the  want  of  notiee,  it  ahoidd  be  atatod  in  the,  declaration. 

If  the  payee  be  inaolvent  at  the  time  the  note  became  pAyaUe,  a  notioe  to  the  guarantor 
need  not  be  given. 

Mr.  Frazer  appearar  for  the  plaintiiT,  and  Messrs.  Baiesj 
ToBfoU  and  Bometfa  for  the  defendant. 

OPINION  OP  the  court. 

To  the  four  special  counts  in  the  declaration,  the  defendant 
demurs,  and  tabes  issue  on  the  common  counts. 

Tbe  questions  in  the  case  arise  on  the  demurrer,  and  there 
are  some  objections  as  to  the  manner  in  which  the  instrument 
is  set  out;  but  as  the  main  point  appears  in  the  declaration,  it 
is  proper  to  advert  to  the  obligation  on  which  the  action  is 
founded.    It  is  as  follows: 

**July  27,  1838.  .  I  do  hereby  guaranty  the  eventual  pay- 
ment to  George  W.  Lewis,  of  Boston,  Mass.,  of  the  following 
named  notes  or  obligations,  given  by  Mead,  Kellogg  &  Co.,  to 
the  order  of  said  Lewis,  and  payable  at  the  Commercial  Bank 
in  the  city  of  New  York;  viz:  One  note  for  $1,666  55,  due 
two  months  from  date;  one  note  for  $1,666  39,  due  three 
months  from  date;  one  note  for  $1,686  34,  due  four  months 
from  date;  one  note  for  $1,689  37,  due  five  months  after  date; 
one  note  for  $1,722  30,  due  six  months  from  ditte,  which  said 
notes  are  given  by  said  Mead,  Kellogg  &  Co.,  to  said  Lewis,  in 
pa3rment  for  his  account  against  them,  which  account  is  this 
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day  settled  in  full,  as  above*    The  above  is  done  for  a  valuable 
consideration*"    Signed  "William  Brev^sten" 

It  is  objected  to  the  first  count,  that  it  does  not  set  forth 
a  consideration  for  the  undertaking  of  the  defendant.  But  this 
objection  seems  not  to  be  well  founded. 

In  the  first  count,  it  is  alledged  that,  in  consideration,  the 
plaintiff,  at  the  special  request  of  the  defendant,  would  sell  and 
deliver  to  Mead,  Kellogg  &  Co.,  merchandize  to  the  amount 
of  eight  thousand  and  forty  dollars  and  ninety  five  cents;  the 
defendant  promised,  whether  in  writing  or  not,  does  not  appear, 
to  guaranty  the  payment  of  certain  notes  to  be  given  by  the 
purchasers,  for  the  same.  And  the  plaintiff  avers,  that  the 
merchandize  was  sold,  the  notes  taken  on  the  27th  July,  1838, 
and  that  on  the  same  day  the  defendant,  in  writing,  guaran- 
tied the  eventual  payment  of  the  same. 

Now  it  sufliciently  appears  in  the  declaration,  that  the  mer- 
chandize was  sold  on  the  promise  to  guaranty  the  payment  of 
the  notes  to  be  given,  and  that  the  guaranty  was  executed,  in 
pursuance  of  this  promise.  Here  was  a  confidence  and  trust 
reposed  in  the  defendant,  which  induced  the  plaintiff  to  sell  the 
goods,  and  this  constitutes  a  consideration  for  the  guaranty. 

But  it  is  alledged  that  the  promise  to  guaranty  the  notes,  not 
being  in  writing,  was  void,  and  that  the  declaration  does  not 
show  that  the  defendant  had  notice  of  the  acceptance  of  his 
guaranty.  And  the  casee  in  7  Peters  113,  and  12  Peters  497, 
are  referred  to. 

These  cases,  however,  as  it  regards  the  notice  of  the  accep- 
tance of  the  guaranty,  are  not  analagous  to  the  present  one* 
This  is  a  guaranty  of  the  payment  of  certain  notes  specified, 
and,  of  course,  is  a  recognition  of  the  obligation  of  the  original 
promise.  It  admits  every  legal  requisitenecessary  to  give  ef- 
fect to  the  obligation.  Under  the  written  guaranty  now  before 
us,  there  could  be  no  notice  of  acceptance,  for  the  execution 
of  the  instrument  shows  an  acceptance. 
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.  That  there  must  be  a  consideration  to  miike  a  guaranty  ob- 
ligatory, is  admitted.  But  this  consideration  is  generally  found 
in  the  credit  given  to  the  guarantor,  which  induced  the  vendor 
to  part  with  his  property. 

If  it  be  admitted  that  the  guarantor  was  not  discharged  from 
his  promise,  it  is  contended  the  count  is  defective  in  not  aver- 
ring that  the  guaranty  was  in  cpnsideration  of  this  liability. 
4  John.  280.  That  the  guaranty  was  given  in  consideration 
of  the  sale  of  the  goods  on  the  promise  of  the  guarantor  to  be 
responsible,  though  not  in  1;jerms  averred,  sufficiently  appears 
from  the  facts  stated  in  the  first  count.  A  special  averment 
of  this  fact  would  have  been  more  technical,  and  more,  per- 
haps, in  conformity  to  the  correct  rules  of  pleading;  but  it 
would  not  have  given  greater  point  pr  certainty  to  the  count. 

That  the  holder  of  the  notes  was  bound  to  use  diligence,  is 
a  dpctrine  well  established;  but  it  is  not  necessary  to  consider 
this  point  in  reference  to  the  commencement  of  suits  on  the 
notes,  and  the  proper  averments  in  relation  to  the  same,  which 
it  is  contended  are  not  to  be  found,  either  in  the  first  or  the 
second,  third  and  fourth  counts.  We  will  come  at  once  to  the 
great  question  in  the  case,  which  is — whether  the  holder  of  the 
notes  was  bound  to  give  notice  to  the  guarantor  of  their  dis- 
honor; and  if  this  shall  be  resolved  in  the  affirmative,  whether 
the  declaration,  should  contain  an  averment  that  notice  was 
given. 

This  description  of  obligation  is  common  in  commercial 
transactions;  and  the  prii^ciples  which  govern  it,  have  often 
come  under  judicial  cognizance. 

On  the  part  of  the  paintifT,  it  is  contended  that  no  notice 
was  necessary,  and  that  it  is  matter  of  defence  for  the  defend- 
ant to  show  the  damages  he  has  sustained  for  want  of  notice. 
And,  to  sustain  this  position,  2  Hall's  Rep.  199;  9  East.  348; 
1  Holts.  N.  P.  Rep.  153}  3  Moore's  Rep.  15;  6  Moore's  521;  3 
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Brod.  &  Bing.  211 ;  1  Bing.  Rep.  216;  2  Camp.  436;  10  Peters 
482,  are  cited. 

These  are  cases  in  which  a  notice  to  the  guarantor  need  not 
be  given,  as  where  the  drawer  of  the  note  guarantied,  is  insol- 
vent when  it  becomes  payable;  and  in  such  a  case  it  is  matter 
of  defence  for  the  defendant  to  show  that  he  has  sufiered  dam- 
age for  want  of  notice.  It  is  a  well  established  rule,  that  the 
same  degree  of  strictness  in  regard  to  giving  notice  to  a  guar- 
antor is  not  necessary  to  charge  him,  as  to  charge  an  indorser; 
and  there  are  English  authorities  wjiich  favor  the  position  taken 
by  the  plaintiff,,  that  the  inquiry  is,  whether  the  guarantor  has 
been  injured  by  want  of  notice.  But  the  weight  of  authority 
in  the  English  books  is  against  the  position  assumed;  and  in 
this  view  the  American  authorities  are  still  stronger. 

The  undertaking  of  the  guarantor  is  collateral,  as  much  so 
as  that  of  the  indorser  of  a  bill;  and  the  reason  for  a  notice  to 
him,  is  as  strong  as  to  an  indorser.  And  if  commercial  con- 
venience has  dispensed  with  the  same  strictness  in  the  former, 
as  in  the  latter,  it  still  requires  a  reasonable  notice.  It  is  aa 
necessary  that  the  guarantor  should  endeavor  to  obtain  an  in- 
demnity from  his  principal  as  an  indorser;  and  it  is  on  this 
ground  that  a  notice  is  as  indispensable  in  the  one  case  as  the 
other. 

In  the  case  of  Reynolds  et  al.^  v.  Douglass  et  al.^  12  Peters 
498,  the  court  say:  **In  this  part  of  the  record,  the  question 
is  fairly  raised,  whether  the  insolvency  of  Haring,  prior  to,  or 
at  the  time  of  payment,  will  excuse  the  plaintiffs  from  making 
a  demand  on  him,  and  giving  notice  to  the  guarantors."  And 
after  referring  to  9  Serg.  &  Rawle  198;  1  Bam.  &  Ores.-  10; 
8  East.  242;  3  Kent's  Com.  123;  2  Taunt  206;  5  M.  &sS.  62; 
3  Bam.  &  Cres.  439,  the  court  remark,  ^tbe  rule  is  well 
settled,  that  the  guarantor  of  a  promissory  note,  whose  name 
does  not  appear  on  the  note,  is  bound  without  notice,  where 
the  maker  of  the  note  was  insolvent  at  its  maturity." 


OCTOBER  TERM,  1839.  25 


Gwiit  W.  hnrta  «.  WWUft  Brewitor. 


And  again,  in  their  opinion,  tho  court  say,  in  reference  to 
the  charge  of  the  Circuit  Court  to  the  jury,  ^in  their  fifth  and 
last  instruction,  the  court  charge  the  jury,  that,  to  enable  the 
plaintiffs  to  recover  on  said  letter  of  credit,  they  must  prove 
that  a  demand  of  payment  had  been  made  of  Chester  Haring, 
the  principal  debtor,  of  the  debt  sued  for;  and  in  case  of  non- 
payment, notice  should  have  been  given  in  a  reasonable  time, 
to  the  defendants;  and  on  failure  of  such  proof,  the  defendants 
are  in  law  discharged*^  ^Tbis  instruction,  the  court  remark, 
rests  upon  the  necessity  of  a  personal  demand  of  Haring,  by 
the  plcuntiffs*  It  has  been  already  shown,  that  this  demand 
was  unnecessary,  in  case  of  Haring's  insolvency." 

From  this  opinion,  it  is  clear  that  the  court  considered  a 
notice  to  the  guarantor,  of  the  dishonor  of  the  note  guaran- 
tied, indispensable,  except  in  case  of  insolvency.  But  that 
where  an  insolvency  at  the  maturity  of  the  note,  is  established, 
neither  a  demand  nor  notice  is  necessary. 

The  same  doctrine  is  laid  down  in  the  cases  of  the  Oxford 
Bank  V.  Haynes^  8  Pick.  423.  Garrow  v.  CHlls^  .9  Serg.  & 
Rawle  202.  Ch-een  V.  Dodge  and  Cogswdl^  2  Ohio  Rep.  498. 
Grice  v.  Bicks^  3  Dev.  Ala.  R.  E.  2.  Douglass  et  al.^  v. 
Beynolds  el  aLj  7  Peters  113. 

There  are  some  apparently  contradictory  decisions  to  those 
in  the  New  York  and  other  reports;  but  on  a  stiiot  examin- 
ation, they  will  be  found,  in  general,  to  affirm  the  same  princi- 
ple. Where  the  guarantor  has  been  held  liable,  without  notice, 
it  has  been  where  the  maker  of  the  note  guarantied  was  insol- 
vent, when  it  became  payable,  or  on  account  of  a  liability 
growing  out  of  the  original  transaction. 

The  undertaking  of  the  guarantor  in  the  present  case,  was, 
not  to  pay  absolutely  or  unconditionally,  but  to  pay  eventually; 
that  is,  if  payment  could  not  be  obtained  of  the  drawers.  His 
undertaking  was  then  conditional,  and  a  notice  of  the  happen- 
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ing  of  the  condition  which  was  to  make  his  obligation  absolute, 
was  necessary;  and  this  we  consider  is  the  well  established 
doctrine,  sanctioned  by  the  Supreme  Court. 

If  the  parties  who  ought  primarily  to  have  paid  the  bill  or 
note,  were  solvent  at  the  time  the  same  became  due,  and  for 
some  time  afterwards,  and  only  subsequently  became  insolvent, 
before  notice  or  inference  of  actual  damage  from  the  want  of 
notice  to  the  party  guaranteeing, or  otherwise  collaterally  liable, 
will  prevail,  until  rebutted  by  actual  proof,  that  if  notice  had 
been  given,  payment  would  not  have  been  obtained.  Chitt 
on  Bills,  (ed.  1839,)  474.  Phillips  ^  Astiing^  9  Taunt.  206. 
Holbrow  V.  WilJdnsj  1  Bam.  &  Cress.  10.  Bridge  v.  JBarry,  3 
Taunt.  1 30.  Bishop  v.  Bowe^  3  Maul.  &  Selw.  363.  Cosy  v. 
&o<^3B.  &A.  619. 

If  this  notice  was  essential  to  fix  the  responsibility  of  the 
guarantor,  was  it  necessary  to  aver  it  in  the  declaration  spe- 
cially; or,  is  the  general  averment  in  the  counts  demurred  to 
sufficient? 

Every  thing  necessary  to  give  the  plaintiff  a  right  of  ac- 
tion, must  appear  in  the  declaration;  and  a  notice  b^ing  indis- 
pensable to  this  right,  must,  of  course,  be  averred.  The 
omission  of  an  averment  of  notice,  when  necessary,  will  be 
fatal  on  demurrer,  or  jddgment  by  default.  Cro.  Jac  433. 
This  defect  may  be  avoided  by  a  verdict,  except  against  the 
drawer  of  a  bill.  1  Strange  214;  I  Saund.  228,  <7.;  4  Binn. 
108;  7  Sergt.  &  Rawle  310.  But  a  general  averment  in  a 
declaration  on  a  bill  of  exchange,  ^^of  all  which  the  said  prom- 
ises the  defendants  had  afterwards,  &c.,  had  notice,"  is  suffi- 
cient.    3  John.  207. 

The  general  averment  in  this  case,  is  the  same  in  all  the 
counts,  and  is,  '^of  all  which  the  said  defendant,  oti  the  second 
September,  1839,  at  Detroit,  had  notice."  This  notice,  as 
averred,  was  more  than  seven  months  after  the  last  note  became 
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payable,  and  was,  in  fact  about  the  time  this  suit  was  com- 
menced. 

Had.  the  averment  been,  ^of  which  premises,  the  defendant 
had  due  notice,"  it  might  have  been  held  sufficient,  as,  under 
such  an  averment^  the  fact  of  the  notice,  aud  the  circumstances 
under  which  it  was  given,  would  be  matter  of  evidence.  But 
the  notice  averred  isr  special,  as  to  the  time  it  was  given,'whieh 
was  near  a  year  after  the  first  note  became  due;  and,  as  before 
remarked,  more  than  seven  months  after  the  last  one  was  pay- 
able; and  no  excuse  is  alledged  why  it  was  not  given  before. 

There  are  circumstances  which  will  excuse  the  want  of 
notice,  and  these  should  always  be  stated  in  the  declaration. 
Chitt.  on  Bills  212,  319;  1  Salk.  214;  Vin.  Ab.,  title,  Notice, 
A.  2. 

If  a  notice  be  necessary  it  must  appear  in  the  declaration  to 
have  been  given  in  due  time,  or^  the  excuse  for  not  giving  it 
must  be  stated.  The  averment  of  a  notice  after  the  lapse  of 
so  long  a  period,  unaccompanied  by  an  excuse  for  the  delay, 
does  not  show  the  diligence  which  the  law  requires.  It  is,  in 
fact,  nothing  more  than  the  general  averment  of  notice,  which 
refers  to  the  commencement  of  the  suit,  and  is  used  in  some 
cases  more  as  a  matter  of  form  than  substance. 

In  this  respect  we  think  the  declaration  is  defective;  and 
without  examining  the  other  points  made  in  the  argument,  in 
support  of  the  demuf  rer,  we  sustain  it,  on  this  ground. 

Leave  given  to  amend  declaration. 
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William  A«  Whiteheai)  vs.  D*  Jones. 

The  iiidonenitiit  of  *  eltrk,  in  tbe  oAee  of  a  BOtary,  on  tho  protMt  of  a  note  ftr  noi^pagr- 
mant,  tbat  noUea  wm  duly  nryed,  !•  not  aridenca. 

Tba  dapodthm  of  tba  elark  abooM  hare  bean  takan. 

The  aaigaaof  an  aaea,M  it  lagardatliaawTkaof  aBOtiea,eaiiaotniaka4batafldflBBi 
whieli  !■  In  Itadf  not  10. 

OPINION  OF  THE  OOUBT. 

This  action  is  brought  against  the  defendant  as  indorser,  on 
a  promissory  note  for  the  payment  of  one  thousand  dollars,  at 
the  Michigan  State  Bank.  When  the  note  became  due  it  was 
proved,  by  the  protest  and  statement  of  the  notary,  that,  at 
maturity,  it  was  presented  to  the  bank,  and  payment  demand- 
ed, but  the  note  was  not  paid. 

The  notary  stated,  it  appeared  from  an  indorsement  on  the 
protest,  that  regular  notice  was  given  to  the  indorser.  That 
it  was  the  uniform  practice  of  his  office  to  serve  a  personal 
notice,  where  the  indorser  lived  in  the  city,  or  leave  it  at  his 
residence  or  place  of  business*  But  he  had  no  knowledge  of 
notice  being  given  in  this  case.  The  indorsement  was  made 
by  one  of  his  clerks,  who  gave  the  notice,  he  presumes,  but 
who  has  left  the  State. 

The  plaintiff,  also,  proved  that  the  defendant,  in  conversa- 
tions respecting  the  note  frequently,  stated  no  objections  to 
the  payment  of  it,  except  that  it  was  usurious. 

This  evidence  is  clearly  insufficient  to  charge  the  indorser. 
There  was  no  admission,  or  waiver,  on  his  part,  of  the  notice; 
and  there  is  no  evidence  that  it  was  served. 

The  indorsement  of  the  clerk,  on  the  protest,  (he  being  liv- 
ing,) that  due  notice  was  given,  does  not  prove  the  fact.  Nor, 
under  the  circumstances,  can  the  usages  of  the  office,  as  stated 
by  the  notary,  supply  the  defect.    The  deposition  of  the  clerk, 
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who  is  supposed  to  have  served  the  notice,  should  have  been 
taken.    The  indorser  is  not  chargeable,  except  on  strictly 
legal  principles;  and  these  principles  cannot  be  relaxed. 
The  plaintiff  suffered  a  nonsuit.  ' 


Thomas  A.  Davis  vs.  Charles  H.  Abbott  and  Sedurct  M. 

Latton. 

r 

When  a  note  waa  gfroi  by  Abbott  and  Layton,  it  la  onneeaaaaiy,  In  tbe'  doelaratlon,  to 
a?w  a  partnarabip. 

Tba  Inatniaoent  ahowa  a  joint  liability;  and  tha  daclaratlon  atataa  tha  namaa  of  tha 
dataidanta  In  full,  and  alledgaa  that  they,  by  tha  nama  and  deacriptton  of  Abbott  and  Lay- 
Hon*  azaeiitad  the  noto.    Thla*  though  not  vary  tachnlca^y  la  anffleiant. 

t 

OPINION  OP  THE  COURT. 

This  action  is  founded  upon  a  promissory  note.  The  decla- 
ration states,  that  on  the  22d  October,  1838,  the  defendants, 
by  the  name  and  description  of  Abbott  and  Layton,  made  and 
signed  their  promissory  note  for  the  payment  of  six  hundred 
sixty  nine  dollars  and  thirty  two  cents,  &c. 

The  defendants  demurred  to  this  count  in  the  declaration, 
and  for  cause  of  demurrer  stated,  that  in  the  count  it  is  averred 
the  defendants  made  the  note  in  the  name  and  description  of 
Abbott  and  Layton,  without  stating  a  partnership,  &c. 

The  averment  of  a  partnership,  where  the  instrument,  on 
which  the  action  is  founded,  shows  a  joint  liability,  is  un- 
necessary. The  defendants  assumed  the  name  of  Abbott  and 
Layton;  and  the  declaration  avers  that  the  note  was  thus 
executed  by  them;  and  if  the  proof  shall  sustain  this  averment, 
it  will  show  a  right  of  recovery  in  the  plaintiff. 
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The  suit  is  not  brought  against  Abbott  and  Layton  without 
any  further  designation,  but  the  christian  names  of  the  defepd* 
ants  are  stated^  and  the  averment  is^  that  these  persons,  so 
named,  gave  the  instrument  in  the  name  and  description  of 
Abbott  and  Layton.  This  averment,  we  think,  is  sufficient. 
It  may  not  be  very  technical,  but  it  leads  to  no  uncertainty, 
and  is  substantially  good.  Why  need  a  partnership  be  alledg- 
ed  when  the  instrument  shows  it,  and  the  declaration,  also, 
states  the  names  of  the  defendants  in  fi^l? 

Whether  a  partnership  could  be  proved^  under  this  aver- 
ment, and  then  that  one  of  the  partners  signed  the  name  of  the 
firm,  does  not  arise,  because,  the  proof  offered  is,  that  both 
defendants  acknowledged  that  the  signatures  to  the  note  were 
their  own  proper  signatures. 

The  demurrer  to  the  first  count  is  overruled. 


Campbell  and  Eherson  vs»  EitfERSON  and  Moore. 

A  milt  htMn^  been  commeneed  In  tbe  Circuit  Goart  of  tbe  United  StatM  li  not  abated  by 
a  aahiecpiant  mit,  in  the  State  Court,  bf  ettaebment,  af  ainat  tbe  defendant,  in  the  fint  ioit, 
wbo  li  aummoaed  as  garniihee. 

Jarifldlction  birring  vested  in  tbe  Cirenit  Court,  it  cannot  be  dirceted,  hf  any  anbeeguent 
pfoeeedlng,  in  a  State  Govt. 

Messrs.  Williams  and  Ten  Eyck^  appeared  for  the  plaintiffs, 
and  Mr.  Romeyn,  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  action  is  brought  on  a  promissory  note  for  the  payment 
of  money.  The  defendants  pleaded  in  abatement  that,  on  the 
7th  October,  instant,  a  certain  suit,  in  attachment,  in  favor  of 
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certain  persons  by  the  names  of  Southgate,  Blake,  and  Adams, 
against  Emerson,  one  of  the  plaintiffs  in  this  suit,  and  that  the 
defendant,  Emerson,  and  said  Moore,  were  summoned  as 
garnishees,  &c. 

To  this  plea  the  plaintiffs  demurred,  and  assigned  for  cause, 
that  this  action,  and  the  suit  in  attachment,  are  different*  That 
tbe  causes  of  action  are  different,  and  that  the  suit,  in  attach- 
ment, was  commenced  long  after  the  institution  of  this  suit, 
&c. 

In  support  of  the  demurrer,  the  plaintiff  cites  Jac.  Law  Dic- 
tionary, title.  Abatement,  1, 4,  where  it  is  said,  it  is  a  good  plea 
in  abatement,  that  another  action  is  pending  for  the  same  cause; 
but  it  must  clearly  appear  that  both  actions  are  brought  for 
the  same  thing.  And,  also,  Gould's  Plead.,  chap.  5,  283,  284, 
where  another  suit  is  pleaded  in  abatement  of  the  one  in 
which  the  plea  is  filed,  it  must  appear  that  the  action  or  suit, 
which  is  pleaded  in  abatement,  was  a  prior  suit  pending  be- 
tween the  same  parties,  and  for  the  i^^une  cause.  1  Wheat. 
216. 

In  support  of  the  plea,  the  Revised  Statutes  of  Michigan, 
page  508,  sec.  8,  are  referred  to,  where  it  is  enacted,  <^that  the 
garnishee,  from  the  time  of  receiving  notice  of  the  attachment, 
shall  stand  liable  to  the  plaintiff  in  attachment,  in  the  amount 
of  the  property,  money  and  credits  in  hand,  or  due  from  him  to 
the  defendant."  And  it  is  contended,  as  the  notes,  on  which 
the  defendant  is  sued  in  this  court,  are  credits  of  the  plaintiffs 
in  those  suits,  that  they  are  bound  in  the  hands  of  the  garnishee. 
This  being  Ibo,  the  attachment  is  a  good  plea  in  abatement; 
otherwise,  if  the  defendant  should  pay  the  debt  to  the  present 
plaintiffs,  he  might  be  compelled  to  pay  it  a  second  time  to  the 
plaintiff  in  attachment.  That  the  proceedings  are  pending  in 
difierent  courts  cannot  impair  the  principle. 
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That  the  attachtnent  is  a  proceeding  ki  rem^  creating  a  lien 
upon  the  debt,  and  binding  upon  the  defendants  in  their  suits. 

It  is  insisted  that  these  principles  are  settled  in  the  case  of 
Embree  and  Collens  v.  Hanna^  6  John.  103,  and  the  cases 
there  cited^  Also,  in  the  case  oiMcDaniel  v.  Hughes^  3  East. 
367. 

In  answer  to  the  objection,  that  the  attachment  was  com- 
menced subsequent  to  this  suit,  the  case  of  Holmes  v.  Bansan, 
20  John.  229,  is  cited. 

We  have  not  before  us  the  Statute  of  New  York,  which 
regulates  proceedings  by  attachment,  but  it  is  presumed  to 
contain  provisions  which  are  not  found  in  the  Michigan  Stat- 
ute. The  institution  of  a  suit  by  attachment,  unless  under  some 
peculiar  provision  of  the  statute,  could  not  supersede  a  suit 
previously  commenced,  and,  consequently,  cannot  be  pleaded 
in  abatement.  The  attachment  is  used  as  a  means  to  bring 
an  absent  or  absconding  debtor  into  court.  Jf  he.  enter  his 
appearance,  and  give  special  bail,  the  attachment  is  dischai^edy 
and  the  suit  proceeds  as  though  the  first  process  had  been 
served  on  the  defendant. 

In  this  case  the  jurisdiction  had  attached  in  this  court  before 
the  proceeding,  by  attachment,  was  instituted  in  the  State 
Court.  And  the  question  is  raised,  whether  this  subsequent 
proceeding  shall  oust  the  jurisdiction  previously  vested. 

It  would  seem  to  be  contrary  to  all  principle,  that  a  credi- 
tor, by  issuing  an  attachment,  should  take  from  the  custody  of 
the  Court  an  instrument  on  which  a  suit  had  been  previously 
commenced.  It  is  the  province  of  a  Court  of  Chan,cery  to 
enjoin  the  proceedings  in  a  case  at  law;  but  chancery  inter- 
feres only  on  the  ground  that  there  is  not  adequate  relief  at 
law. 

The  attachment  creates  a  lien  on  the  property  attached,  and 
if  the  suit  be  prosecuted  successfully,  and  under  thd  statute. 
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Other  creditors. are  permitted  to  exhibit  their  claims;  it  might 
be  necessary  for  such  creditors  to  do  so,  whether  they  claim 
under  ^  judgment,  or  in  any  other  way.  But,  in  such  case, 
there  is  no  collision  of  jurisdiction.  In  certain  cases  the  judg- 
ment creditor  may  come  in  under  the  attachment;  but  the  pro- 
ceedings, on  the  attachment,  ought  not  to,  and  cannot,  prevent 
the  plaintiff,  in  the  first  suit,  from  prosecuting  his  claim  to 
final  judgment*  He  has  selected  the  tribunal  in  which  to 
prosecute  his  suit,  and  he  has  a  right  to  the  judgment  of  such 
tribunal.  If  the  plea  in  this  case  was  sustained,  it  would  not  be 
difficult,  in  many  cases,  to  oust  the  jurisdiction  of  the  Courts 
of  the  United  States,  by  issuing  attachments  in  the  State  Court* 
This  would  be  taking  from  a  nonresident  of  the  State  a  right 
to  sue  in  this  Court,  which  is  given  to  him  by  the  Constitution 
of  the  United  States,  and  an  express  act  of  Congress.  >  And  in 
this  view,  the  case  is  different  from  the  case  of  Holmes  v. 
Bemson^  in  20  Johnson.    - 

Had  the  attachment  been  levied  before  the  commencement 
of  this  suit,  there  can  be  no  doubt  it  might  have  been  pleaded 
in  abatement.  In  all  such  cases  the  suit  first  cotnmenced  can 
not  be  abated  by  pleading  a  subsequent  suit  embracing  the 
same  subject  matter. 

This  question  was  fully  considered,  and  decided,  at  the  last 
term  of  the  Supreme  Court,  in  the  case  of  Wallace  v.  McCon,'- 
nel^  13  Peter's,  152.  That  case  arose  on  facts  similar  to  the 
case  now  under  examination,  and  the  principle  was  the  same. 
And  the  Court,  in  that  case,  decided  that  a  subsequent  suit,  by 
attachment,  where  the  debtor  was  summoned  as  garnishee, 
did  not  affect  the  jurisdiction  of  the  Circuit  Court  of  the  United 
States.  This  is  conclusive  of  the  present  case.  When  suit  is 
commenced,  the  instrument,  on  which  it  is  founded,  is  in  the 
custody  of  the  law,  and  cannot  be  withdrawn  from  such  cus- 
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tody.    And,  especidly,  it  can  not  be  withdrawn  by  the  com- 
mencement of  a  suit,  subsequently,  at  law* 

The  demurrer  to  the  plea  is  sustained*    Judgment  for  the 
plaintiffik 
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To  entitte  an  indirkliul  to  an  ezchuhre  right,  imder  tbo  patent  law,  hit  iaventloii  mmt 
be  antf  anttally  dlfftoent  from  any  machine  or  thing  In  use. 
A  prtnt  b  Told  whaui  in  hie  apeeifleatkma,  the  patentM  elalma  more  than  he  baa  laT«n- 


Under  the  patent  lew  of  1836,  a  patent  which  eontalni  corrected  apedficatlotta,  haa  rela- 
tloa  beck,  and,  for  all  legal  parpoaea,  eoTcra  the  whole  time,  from  the  emanation  of  the 
int  patent,  wfaleh,  ftf  defbetlve  apedfteattonaj  had  been  deelaied  void. 

In  each  eaee  a  eontraet  to  aell  the  right  la  mede  good  by  the  aeeond  patent 

A  patent,  to  be  TaUd,  moat  be  of  aome  atlllty. 

The  boefca  of  a  party  are  not  evldencet  nnleaa  made  ae  by  a  call  to  prodoce  them,  Jte. 

A  ▼ettffct  win  not  be  eet  aaUe  wheve  the  evidence  eonfllcta.  It'waa  fbr  the  Jury  to 
welgli  the  erldenee.  A  detlaralton  muat  contain  a  atatement  of  fiKta,  which,  in  law,  givea 
the  ^alntlff  a  right  to  recover. 

TUa  la  the  qneitlon  to  be  anawered  on  a  demarrer.  Bat  after  ▼erdlet,  defecta,  in  aab- 
atance,  tn  emed,  if,  frem  the  liiae  in  the  ceae,  the  facta  oipiitted,  or  deteUvtf y  atatad,  may 
lUrly  be  preanmed  to  lyeve  been  proved  on  the  trial. 

Where  a  oentreet  binda  the  delbndant  to  pay  fLve  doUara  ibr  each  atoVe  eold,  aa  In  thla 
eeae,  the  apedal  contract  need  not  be  declared  on;  the  amoont  received  may  be  recovered  on 
the  generel  coaat  for  money  had  and  received.     ~ 


Mr.  Chase  appeared  for  the  plaintiff,  and  Measrs.  Siarer  nmd 
EeUt  for  the  defendant. 


OPINION  OP  THE  COUET. 


The  defendant's  counsel  moved  the  Court  for  a  new  trial, 
on  the  following  grounds; 
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First:  That  the  verdict  of  the  jury  is  against  law^and  evi- 
dence; 

Second:    The  damages  given  by  the  verdict  are  excessive; 

Third:  Because  the  Court  erred  in  its  instruction  to  the 
jury  to  exclude  the  evidence  from  the  defendant's  books; 

Fourth:  Because  the  Court  erred  in  its  instruction  to  the 
jury,  that  the  second  patent,  if  valid,  had  relation  back  to  the 
time  when  the  first  patent  was  obtained. 

The  Court  will  consider  the  first  and  fourth  grounds  in  con- 
nection. 

The  contract,  on  which  this  action  is  brought,  is  dated  the 
3d  of  October,  1832.  in  which  Stanley  agrees  to  sell  to  the  de- 
fendant the  right  of  making  and  vending  a  stove,  for  which  he 
claims  a  patent  (which  patent  is  not  yet  obtained)  in  the  city 
of  Cincinnati,  Ohio,  &c.,  for  which  the  defendant  agrees  to 
pay  five  dollars  for  each  stove  that  he  shall  make  and  sell,  &c« 

The  plaintiff,  after  proving  the  contract,  and  giving  it  in 
evidence,  introduced  his  patent,  dated  the  28th  November, 
1836. 

This  patent  is  objected  to  on  4he  gi*ound,  that  its  date  is  long 
subsequent  to  the  date  of  the  contract;  and,  it  is  contended, 
that  it  does  not  make  good  the  right  of  the  plaintiff  from  the 
time  he  originally  applied  for  a  patent  and  obtained  one,  which 
proved  to  be  inoperative  and  void. 

It  appeals  the  first  patent  of  the  plaintiff,  for  his  invention 
was  obtained  the  17th  December,  1832;  and  which  was  de- 
clared to  be  void  and  inoperative  by  the  Circuit  Court  of  the 
United  States,  for  the  southern  district  of  New  York,  on  the 
ground  that  the  specifications  claimed  more  than  the  patentee 
had  invented.  And,  particularly,  that  he  claimed,  as  his  in- 
vention, a  rotary  top,  &c.,  which  was  in  use  before  he  set  up 
any  right  to  it. 
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The  plaintiff,  after  this  decision,  obtained  another  patent,  on 
different  specifications,  dated  as  above. 

It  is  insisted  that  the  specifications  of  the  second  patent  are 
defective,  and  that  the  plain tiif  cannot  sustain  an  exclusive 
right  under  it.  -  . 

The  Court  think  that,  on  this  ground,  the  second  patent  is 
not  objectionable. 

The  specifications  show  clearly  what  parts  of  the  stove  the 
patentee  claims  to  have  invented;  and  the  stove  is  so  clearly 
described,  in  its  structure,  as  to  enable  a  person,  possessing 
ordinary  skill  in  the  construction  of  stoves,  to  build  one;  and 
this  is  all  the  certainty  whieh  the  law  requires. 

Under  the  thirteenth  section  of  the  patent  law,  passed  the 
4th  July,  1836,  the  second  patent  has  relation  back  to  the 
emanation  of  the  first  patent,  as  fully  for  every  legal  purpose, 
as  to  causes  subsequently  acccruing,  as  if  the  second  patent 
had  been  issoed  at  the  date  of  the  first  one. 

It  is  under  this  patent,  then,  that  the  right  of  the  plaintiiT 
must  be  examined. 

In  the  defence  it  is  strongly  insisted,  that  the  contract  was 
made  with  a  reference  to  the  stove  for  which  the  first  patent 
was  obtained,  and  that  the  specifications  used  in  the  first 
patent,  were  supposed,  by  the  defendant,  to  be  the  improve- 
ments of  the  plaintiflT,  and  constituted  the  consideratiop  of  the 
contract;  and  that,  as  these  specifications  were  limited  to  the 
parts  of  the  stove  invented  by  the  plaintiflT,  by  reason  of  which 
the  first  patent  was  void,  there  was  a  failure  of  the  considera- 
tion of  the  contract. 

The  contract  was  respecting  "a  stove  for  which  the  plaintiff 
claims  a  patent."  There  was  no  description  ol  the  constituent 
parts  of  the  stove,  or  of  the  parts  which  the  plaintiflT,  claimed  as 
his  invention,  in  the  contract. 
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Whatever  remarks  may  have  been  made  by  eiljier  of  the 
parties,  while  negotiating  respecting  the  contract,  it  is  very 
clear  that  such  remarks  cannot  be  given  in  evidence*  The 
contract  was  reduced  to  writing,  and  there  is  nothing  ambig- 
uous on  its  face;  the  parties,  therefore,  cannot,  by  parol  evi- 
dence, change,  in  any  respect,  the  clear  import  of  the  written 
agreement. 

The  defendant,  in  his,  advertisements  respecting  the  stove, 
calls  it  ^Stanley's  patent  stove." 

The  second  patent  legalizes  the  rights  of  Hie  patentee,  from 
the  date  of  the  first  patent;  and,  if  this  efiect  be  given  to  it,  it 
must  sustain  the  contract  made  in  this  case.  Stanley  having 
an  exclusive  right,  could  convey  it  in  whole,  or  in  part*  And 
it  must  be  immaterial  to  the  defendant  whether  the  right  of 
the  plaintiff  was  made  good  by  the  first  patent,  or,  by  relation^ 
under  the  second  patent. 

It  appears  a  stove  was  invented  by  Towns  and  Gould,  in 
1824,  which  had  a  rotary  top,  but  it  seems  not  to  have  had 
any  of  the  improvements  which  the  plaintiff  claims  to  have  in- 
vented in  his  second  specifications^  Nor  is  it  proved  that  there 
was  any  stove  in  use,  prior  to  that  of  the  plaintiffs,  with  a  ro- 
tary top,  rnoved  by  a  cog  and  pinion,  and  put  in  motion  by  a 
crank;  or  which  contained  a  combination  of  parts,  or  applica- 
tion of  principles,  similar  to  those  in  the  plaintifi's  second  and 
corrected  specifications. 

The  lever  applied  on  the  top  part  of  the  stove,  which  several 
of  the  witnesses  speak  of,  as  an  improvement  on  Stanley's  in- 
vention, was  subsequently  applied;  and  was  done,  to  evade 
Stanley's  patent^  as  some  of  the  witnesses  expressly  state.  If 
it  was,  in  the  language  of  the  witnesses,  an  improvement  upon 
Stanley's  plan,  of  course,  it  must  have  been  subsequent  to  it* 

The  jury  were  instructed  that  a  mere  formal  difference  cam 
not  be  protected  by  a  patent.    That  the  difference  must  be 
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sobstantifil;  and  that,  if  they  shall  find  that  a  stove  was  in  use 
prior  to  the  plaintiff's  invention,  aubstantially  like  his,  he  can 
daim  no  exclusive  right  under  his  patent. 

There  was,  however,  no  such  evidence  before  the  jury;  and, 
on  thb  part  of  their  verdict,  diere  is  no  ground  of  complaint. 

But,  it  is  contended,  that  the  invention  must  be  shown  to 
be  of  some  utility;  and  that,  in  this  respect,  the  plaintiff  has 
failed. 

It  was  wholly  unnecessary  jfbr  the  plaintiff  to  introduce  any 
evidence  to  prove  that  which  the  defendant  so  repeatedly  and 
publicly  admitted. 

In  his  advertisement  of  this  stove,  he  speaks  of  it  as  one  of 
the  most  useful  inventions;  and  that,  in  the  parts  of  the  coun- 
try where  it  had  been  introduced,  it  had  superseded  all  others* 
And,  in  addition  to  this,  he  states,  that  he  has  evidences  of  the 
great  utility  of  the  stove,  from  gentlemen  of  great  respecta- 
bility in  our  eastern  cities;  and  he  publishes  the  certificates  of 
more  than  twenty  .citizens  of  respectability  in  Cincinnati  to 
the  same  efiect. 

We  are  satisfied,  therefore,  that  the  verdict  of  the  jury 
should  not  be  set  aside  on  any  of  the  arguments  urged,  under 
the  first  and  fourth  grounds  assigned. 

The  ground  that  the  Court  erred  in  excluding  the  copy  firom 
the  books,  as  evidence,  will  be  next  considered. 

The  counsel  do  not  contend  that  the  books  are,  in  them- 
selves, evidence;  but  they  insist  that  the  copy  from  them, 
attached  to  the  deposition  of  the  book-keeper,  which  he  swears 
is  a  true  copy,  is  made  evidence  by  the  counsel  of  the  plain- 


The  counsel  for  the  plaintiff  did  not  call  for  the  books,  c«  ask 
a  single  question  in  regard  to  their  contents.  How,  then,  has 
he  made  the  books  evidence! 
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He  admonished  the  book>>keeper,  sometime  before  his  deposi* 
tion  was  taken,  to  be  cautious  in  his  statements,  as  there  was 
some  discrepancy  in  a  deposition,  or  depositions,  which  he  had 
formerly  given  on  the  subject;  and  the  Qounsel  advised  him  to 
refresh  his  memory  by  a  reference  to  the  books. 

This  does  not  make  the  books,  or  their  contents,  evidence  ii^ 
this  cause;  and,  consequently,  the  Court,  very  properly,  ex- 
cluded the  above  copy  from  the  jury. 

The  counsel  insist  that  the  damages  are  excessive,  WQ,d  that, 
on  this  ground,  a  new  trial  should  be  granted.  The  damages 
assessed  by  the  jury,  being  fifteen  thousand  dollars,  are  large; 
and  it  is  a  subject  of  regret,  that  a  less  sum  had  not  been  found. 
But  we  must  look  into  the  evidence,  and  see  whether  the  ver- 
dict is  sustained  by  it. 

The  depositions  of  Snyder,  Woodruff,  and  Roff,  go  the  whole 
length  of  the  verdict.  And  although  the  defendant's  witnesses 
place  a  lower  estimate  on  the  number  of  stoves  sold,  y«t  they 
do  not  speak  positively;  and,  if  they  did,  it  was  the  province 
of  the  jury  to,  weigh  the  evidence.  Where  the  evidence  sus- 
tains the  verdict,  the  Court  cannot  say  that  the  jury  should 
have  given  greater  weight  to  other  parts  of  the  testimony, 
which  would  have  limited  the  damages  assessed  to  a  less  sum. 

This  verdict,  though  large,  we  cannot  say  is  against  evi- 
dence, or,  that  it  is  not  supported  by  the  evidence j  and  the 
motion  for  a  new  trial  is  overruled. 

A  motion,  in  arrest  of  judgment,  has,  also,  been  made  and 
argued;  and  the  ground  is,  that  the  plaintiff  does  not  aver  in 
his  declaration  that  he  ever  obtained  a  patent,  or  had  an  ex- 
clusive right  to  the  stove,  which  was  the  subject  matter  of  the 
contract. 

In  the  first  count  is  stated,  in  the  words  of  the  agreement, 
that  the  plaintiff  sold  to  the  defendant  the  right  of  making  and 
vending  a  stove,  for  which  he  claims  a  patent  (which  patent  is 
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not  yet  obtained)  in  the  city  of  Cincinnati,  &c.,  for  which  the 
defendant  agreed  to  pay  fire  dollars  for  each  stove  that  he 
should  make  and  sell. 

The  allegations  in  the  second  and  third  counts,  are  substan- 
tially the  same.  The  fourth  count  is  for  money  had  and 
received.  A  declaration  is  a  statement  of  facts,  which,  in  law, 
gives  the  plain  tiff  a  right  to  recover.  And,  if  a  demurrer  had 
been  filed  in  this  case,  the  only  question  would  have  been, 
does  the  statement  of  facts,  in  this  declaration,  give  the  plain- 
tifi^  in  law,  a  right  to  recover.  And  we  will  first  consider  the 
question  as  if  raised  by  demurrer. 

Suppose  the  plaintiff,  on  the  trial,  had,  after  proving  the  con- 
tract, introduced  evidence  that,  at  the  time  the  contract  was 
entered  into,  be  did  claim  a  patent  right  for  the  stove,  and  had 
here  closed  his  evidence.  Could  he  have  recovered?  If  he 
could  not  recover  on  this  evidence,  can  the  declaration  be  sus- 
tained? It  is  materially  defective,  if,  to  lay  the  foundation  of 
a  recovery,  the  proof  must  go  farther  than  the  allegations  it 
contains. 

This  is,  therefore,  a  safe  and  sure  test  of  the  goodness  of  ^e 
declaration. 

The  plaintiff,  on  the  trials  did  not  stop,  on  showing  that  he 
claimed  the  patent  right.  This  was,  in  fact,  shown  by  the  con- 
tract itself.  But  he  gave  his  patent  in  evidence,  and  proved 
that  he  not  only  claimed  a  patent,  but  that  he  had  obtained 
one,  which  was  the  evidence  of  his  exclusive  right. 

The  declaration  does  not  aver  that  a  patent  had  been  ob- 
tained, nor  that  the  exclusive  right  was  vested  in  him.  And 
if  he  did  not  possess  the  exclusive  right,  there  was  no  sufil- 
cient  consideration  to  support  the  contract.  It  is  an  instru- 
ment not  under  seal,  and  does  not,  on  its  face,  purport  a 
consideration. 

6 
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We  think  the  declaration  is  defective  in  not  containing  the 
n^ecessaty  averments;  and  if  the  question  had  been  raised  by 
general  demurrer,  the  objection  must  have  been  fatal.  But 
the  point  is  brought  to  our  consideration  after  verdict,  on  a 
motion  in  arrest  of  judgment;  and  it  is  important  to  inquire, 
whether  the  defect  is  cured  by  the  verdict* 

The  statute  of  jeofaile  cures  all  defects  of  form,  but  a  ver- 
dict often  cures  matters  of  substance.  This  is  done  by  a  legal 
intendment  after  verdict.  Mn  Ghitty,  1  vol.  Plead.  712,  says, 
that  where  there  is  any  defect,  imperfection,  or  omission,  in 
any  pleading,  whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined 
be  such  as  necessarily  required,  on  the  trial,  proof  of  the  facts 
defectively,  or  imperfectly  stated,  or  omitted,  and,  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would 
direct  the  jury  to  give,  or  the  jury  would  have  given,  the  ver- 
dict, such  defect,  imperfection,  or  omission,  is  cured  by  the 
verdict.     1  ^aund.  228,  n.  U 

And  again,  he  remarks,  the  expression,  cured  by  verdict,  sig- 
nifies that  the  Court  will,  after  a  verdict^  presume,  or  intend, 
that  the  particular  thing  which  appears  to  be  defectively,  or 
imperfectly  stated,  or  omitted,  in  the  pleading,  was  duly«  prov- 
ed at  the  triaL  And  such  intendment  must  arise,  not  merely 
from  the  verdict,  but  from  the  united  effect  of  the  verdict,  and 
the  issqe  upon  which  such  verdict  was  given.  On  the  one 
hand,  the  particular  thing  which  is  presumed  to  have  been 
proved,  must  always  be  such  as  can  be  implied  from  the 
allegations  on  the  record,  by  fair  and  reasonable  intendment. 

In  illustration  of  this  rule  several  cases  are  referred  to,  and, 
among  others,  one  from  2  Bing.  464.  The  plaintiff  in  an  ac- 
tion of  assumpsit  stated,  that  he  had  retained  the  defendant, 
(who  was  an  attorney,)  to  lay  out  seven  hundred  pounds  in  tlie 
purchase  of  an  annuity^  and  that  the  defendant  promised 
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to  lay  it  out  securely;  that  the  plaintiff  delivered  the  money 
to  the  defendant  accordingly,  but  that  the  defendant  laid  it  out 
on  a  bad  and  insufficient  security*  After  verdict,  it  was  ob- 
jected, on  a  writ  of  error,  that  no  consideration  Appeared  in 
the  declaration ;  that  it  was  not  averred  that  the  promise  was  in 
consideration  of  the  retainer,  nor  that  the  retainer  was  for 
reward;  but  the  Court  held  that  it  was  absolutely  necessary, 
under  the  declaration,  that  the  plaintiff  should  have  proved,  at 
the  trial,  that  he  had  actually  delivered  the  money  to  the  de- 
fendant, and  that  the  latter  had  engaged  to  lay  it  out;  that  the 
delivery  of  the  money,  for  this  purpose,  was  a  sufficient  con- 
sideration to  support  the  promise;  and  that,  although  it  was 
not  expressly  alledged  in  the  declaration,  was,  in  fact,  the  con- 
sideration for  the  promise,  the  Court  would  intend,  after 
verdict,  that  such  was  the  consideration. 

And  so  in  the  case  under  consideration.  The  declaration 
does  not  aver  that  the  plaintiff  had  obtained  a  patent,  or  that 
the  exclusive  right  was  vested  in  him;  but  he  states  that  he 
claimed  a  patent,  and  that  the  defendant  possessed  and  enjoy- 
ed the  right  under  the  contract;  and  from  these  statements, 
and  the  issue  that  was  made  up,  the  Court  must  presume 
that,  on  the  trial,  the  exclusive  right  was  proved  to  be  in  the 
plaintiflT.  The  plaintiff's  title  was  defectively  set  out,  and,  in 
such  cases,  after  verdict,  the  Court  will  presume  that  the 
facts  showing  the  right  were  proved  on  the  trial.  This  in- 
tendment, we  think,  is  fairly  presumed  from  the  allegations  on 
the  record. 

As,  in  our  opinion,  the  defect  in  the  declaration  is  cured  by 
the  verdict,  it  is  unnecessary  to  say  any  thing  on  the  general 
cQpnt  for  money  had  and  received.  To  recover,  under  that 
count,  it  is  necessary  to  show  that  money  has  been  received; 
but  a  jury  might  well  infer  the  receipt  of  the  money  from  the 
fact  of  the  sale  of  the  stoves.    And,  although  the  contract  was 
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special,  yet,  if  it  appear  to  be  executed,  and  not  open  and  sub- 
sisting, it  is  a  well  settled  principle  that  the  plaintiff  may 
recover  on  the  general  count,  for  money  had  and  received. 

If  the  action  be  brought  for  a  breach  of  the  contract,  and 
it  has  not. been  put  an  end  to,  by  the  act  of  the  party,  the 
remedy  is  on  the  contract,  and  not  on  tlie  general  count.  In 
this  case  the  plaintiff  claims  a  right  to  recover  only  five  dollars 
for  each  stove  which  the  defendant  has  made  and  sold.  He, 
therefore,  goes  for  the  money  received,  and  not  for  damages 
for  any  other  violation  of  the  contract. 

The  motion  in  arrest  of  judgment  is  overruled. 


Finulay's    ExxcuToas    vs.    Bank    of,    ths    UNrrsn    Statis, 

SUTHSRLAND  et  al. 

To  f  iye  Jarlfldietion,  the  eitizenihlp  of  Uie  defondante  ii  as  nMoasry  to  be  itated  as  that  of 
tha  eomidalaaiita. 

Whan  the  complalnaiita,  bafog  cllisaiia  of  tha  itata,  brought  their  bill  agaloet  tha  Bank  of 
the  United  States,  and  certain  indlTiduala  whose  dtlzenship  ia  not  named,  the  Gout  cannot 
take  Jurisdiction. 

A  Judgment  against  an  aecommodaUon  indorser,  who  is  consldared'as  a  surety,  ahd,  abo, 
tha  drawer,  merges  the  relatloa  of  principal  and  snrety. 

In  such  a  ease,  the  only  remedy  is  for  die  surety  to  pay  the  Judgment,  and  aak  to  be  sub* 
stituted  to  aU  the  rights  of  the  principal. 

A  creditor  who  looks  to  two  ftinds  may  be  restrained  to  the  use  of  one.  If  sufficient,  at  the 
laatanoa  of  a  cradiior  of  one  of  the  funds;  or,  if  ^atlsfaetion  b^  obtained  by  the  ciedllor  of  both 
ftinds,  out  of  the  common  flndi  equity  will  giTO  the  other  creditor  a  lien  on  the  ftind  not  ez- 
hansted. 

A  debtor  has  a  right,  without  tha  aSMnt  of  his  surety,  to  convey  his  property,  fidrly,  in  paj^ 
ment  of  his  debts. 

And  the  Court  wiUnotset  saide  suchconTeyanee  at  the  instance  of  the  surety,  unless  there 
has  been  fraud. 

Parol  erldence  not  admisrible  to  yary  an  agreement  in  wrtttng. 
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Mn  iV.  Wright  and  Mr.  Worthington  appeared  for  the 
plaintifl^,  and  Mr.  Chase  and  Mr.  Fox  for  defendants. 

OPINION  OP  THE  COUBT. 

This  bill  was  filed  by  the  complainants  to  procure  certain 
credits  on  certain  judgments  obtained  by  the  Bank  of  the  Uni- 
ted States,  against  Findlay,  in  his  lif(^time,  as  the  surety  of 
Sutherland. 

Findlay,  and  one  Thomas  Irwin,  who  some  years  ago  de- 
ceased, indorsed  three  several  notes  to  the  Bank  of  the  United 
States,  for  Sutherland,  on  which  judgments  were  entered  the 
13th  July,  1824,  for  $5,619  7t;  the  7th  June,  1825,  for  $5,- 
330  13;  the  33d  July,  1828,  for  $5,508  75.  To  secure  the 
payment  of  these  notes  a  mortgage  to  the  bank  was  executed 
by  Sutherland,  the  25th  September  1829;  and  (it  December 
term,  1 828,  a  decree  was  entered  for  $20,623  32,  and  a  sale 
of  the  mortgaged  premises  ordered. 

Another  mortgage,  bearing  the  same  date,  was  executed  by 
Sutherland  to  the  bank,  to  secure  the  payment  of  four  several 
notes — ^two  of  which  were  indorsed  by  Joseph  Hough.  On 
the  two  unindorsed  notes  judgment  was  entered  the  15th  July, 
1824,  for  $2,726  25,  and  the  23d  July,  1827,  on  one  of  the 
other  notes  for  $4,841  36.  On  the  other  note,  for  $4,346  00, 
due  25th  August,  1827,  no  judgment  was  obtained.  A  scire 
facias  was  issued  on  this  mortgage,  and  a  judgment  obtained 
for  $16/)  11  00  at  July  term,  1828. 

The  judgment  for  $5,619  71,  against  Findlay,  Sutherland 
and  Irwin ;  and  that  for  $2,726  25,  against  Sutherland  only, 
were  levied  10th  November,  1824,  on  certain  real  property. 

On  the  5th  November,  1821,  John  Busenbach  obtained  a 
judgment  in  the  court  of  common  pleas,  for  Butler  county, 
against  Sutherland,  which  was  levied  27th  October,  1826,  on  a 
part  of  the  property  covered  by  the  prior  levy.    The  above 
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judgments  against  Findlay,  were,  also,  levied  on  his  property 
the  16th  June,  1827. 

In  the  spring  of  1829,  Findlay  and  Sutherland  frequently 
solicited  the  bank  to  take  the  property  mortgaged  and  levied 
upon  at  certain  prices  stated;  and  afterwards,  the  29th  June, 
1 829,  an  agreement,  in  writing,  was  made  between  the  bank 
and  Sutherland,  by  which  the  latter  agreed  to  convey  to  the 
bank  the  property  levied  upon,  and,  also,  that  covered  by  the 
mortgages,  for  the  sum  of  $25,794.  This  sum  was  produced* 
probably,  by  adding  to  the  prices  originally  talked  of,  $1,000 
upon  a  lot  in  Cincinnati,  and  deducting  from  the  same  $1,260, 
the  balance  due  On  the  Busenbach  judgment. 

In  addition  to  the  above  sum,  the  bank  agreed  to  pay  Mrs. 
Sutherland  $3,000  for  her  right  of  dower;  and  it  was  agreed 
that  the  proceeds  of  the  land  covered  by  the  mortgage,  to  se- 
cure the  payment  of  the  two  unindorsed  notes  of  Sutherland, 
and  the  two  notes  indorsed  by  Hough  should  be  first  applied 
in  payment  of  Hough's  liability;  and  that  the  residue  of  such 
liability  should  be  discharged  out  of  the  proceeds  of  the  prop- 
erty conveyed,  exclusive  of  that  which  was  mortgaged  to  se- 
cure the  payment  of  the  notes  indorsed  by  Findlay;  and  it 
was  stipulated  that  the  property  should  be  offered  by  the  mar* 
shal  at  public  sale. 

Sutherland  executed  the  conveyances  in  pursuance  of  the 
agreement;  and  the  property  was  publicly  sold  by  the  marshal, 
and  credited  by  him  on  the  several  executions  and  order  of 
sale,  under  which  it  was  sold.  The  proceeds  of  the  mortgaged 
property  were  applied  in  discharge  of  the  liabilities  which  the 
mortgages  were  intended  to  secure;  and  the  proceeds  of  the 
levied  property  were  apportioned  between  the  judgment 
against  Sutherland  and  Hough,  and  the  two  against  Suther- 
land only. 

The  bank  purchased  the  property  at  the  marshal's  sale,  for 
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less  than  the  contract  price.  For  the  property  levied  on,  the 
bank  agreed  to  give  the  sum  of  $5,9  39,  and  this  property  was 
struck  ofTby  the  marshal  at  the  sum  of  $5,206  53. 

On  the  10th  September,  1830,  the  bank  conveyed  the  lot  in 
Cincinnati  (conveyed  to  it  under  the  contract  witt^  Sutherland 
for  $10,000)  to  D.  Grifien  for  the  consideration,  as  named  in 
the  deed,  of  $19,000. 

These  are  the  principal  facts  6ut  of  which  this  controversy 
has  arisen. 

Before  the  merits  of  the  case  are  considered,  it  may  be 
proper  to  notice  an  objection  which  arises  to  the  jurisdiction 
of  the  Court,  from  the  parties  to  the  suit. 

The  complainants  are  citizens  of  Ohio,  and  Timothy  Kirby, 
aliedged  to  be  the  agent  of  the  bank,  and  Samuel  Gray,  admin- 
istrator of  Sutherland,  and  Thomas  D.  Cameal  and  Lewis 
Whiteman,  administrators  of  Irwin,  whose  citizenship  is  not 
aliedged,  are  made  defendants.  To  give  jurisdiction  to  the 
Court,  it  is  as  necessary  to  alledge  the  citizenship  of  the  de- 
fendants as  of  the  com{dainants;  This  is  in  the  nature  of  an 
original  bill,  and  calls  for  the  exercise  of  chancery  powers; 
and  if  the  defendants  named  are  citizens  of  Ohio,  it  is  clear  the 
Court,  cannot,  as  the  parties  now  stand,  take  jurisdiction  of  the 
case* 

It  is  true,  the  whole  object  of  the  bill  is  to  have  certain  cred- 
its entered  on  judgments  of  this  Court;  but  the  right  of  the 
complainants  depends  on  the  construction  of  an  instrument, 
dated  long  after  the  judgments,  and  of  certain  equitable  liens 
as  between  the  sureties  of  Sutherland. 

This  objection  may  be  obviated  by  discontinuing  the  bill  as 
to  Kirby,  who  is  not  a  necessary  party;  by  making  the  ad- 
ministrators of  Irwin  co-complainnnts,  and  by  discontinuing 
the  bill  as  to  the  administrators  of  Sutherland.  If  the  estate 
of  Sutherland  cannot  be  affected  by  a  decree  in  this  case,  as 
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it  most  clearly  cannot  be,  his  administrators  are  not  indispen- 
sable parties  in  the  case.  In  addition  to  this,  the  proof  in  the 
case  shows  that  Sutherland  died  insolvent. 

With  this  intimation,  which  may  be  a  matter  for  future  con- 
sideration, the  questions  made  in  the  argument  will  be  exam- 
ined. 

The  complainants  insist  that  they  are  entitled  to  a  credit  on 
the  judgments  against  Sutherland  and  Findlay,  for  the  fair  value 
of  the  Cincinnati  lot,  or  the  sum  for  which  it  was  sold  by  the 
bank,  deducting  therefron^  a  reasonable  amount  on  account  of 
dower. 

At  the  time  Sutherland  conveyed  this  lot  to  the  bank,  the 
title  was,  to  some  extent,  embarrassed;  and  there  is  no  proof 
that  the  sum  at  which  it  was  estimated  was  less  than  its  value. 
There  is  no  allegation  of  fraud  in  the  conveyance  of  the  lot  to 
the  bank,  for  the  price  agreed;  and  if  such  an  allegation  were 
made,  it  would  not  be  supported  by  the  fact  that  some  fifteen 
months  afterwards,  the  lot  was  sold  by  the  bank  at  an  advanee 
of  eight  thousand  dollars.  Within  this  time  an  outstanding 
claim  was  bought  in  by  the  bank,  the  right  of  dower  was  paid 
for,  and  the  property  may  have  risen  in  value. 

A  debtor  has  an  undoubted  right  fairly  to  convey  his  prop- 
erty in  satisfaction  of  a  debt,  without  the  assent  of  his  surety. 
If  such  conveyance  be  made  fraudulently,  with  the  view  of  in- 
juring the  surety,  it  should  be  set  aside.  But  if  the  parties  act 
in  good  faith,  and  the  transaction  is  characterized  by  fiumess 
and  propriety,  though  without  the  knowledge  of  the  surety,  he 
has  no  ground  to  complain,  much  less  to  set  aside  the  convey* 
ance. 

But  in  this  case  there  is  satisfactory  evidence  that  Findlay, 
admitting  him  to  be  the  surety  of  Sutherland,  was  desirous  that 
the  lot  should  be  conveyed  to  the  bank  for  a  sum  less  than  that 
which  was  agreed  to  be  paid  for  it 
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The  conveyance  of  t^is  lot,  and  the  other  property,  was 
made  by  Sutherland  under  the  agreement  which  fixed  the 
price  at  whiph  the  whole  property  waa  taken  by  the  bank; 
and  if  this  agreement,  in  so  material  a  part  as  this,  shall  be  set 
aside,  how  can  any  part  of  it  be  enforced.  And  if  the  agree- 
ment does  not  stand,  the  sales  by  the  marshal,  being  public  and 
in  pursuance  of  legal  process,  must  stand.  This  would  reduce 
the  gross  sum  for  the  property  much  below  the  price  allowed 
in  the  agreement. 

In  no  point  of  view,  as  it  regards  the  price  of  the  piroperty 
conveyed,  is  there  any  ground  on  which  to  set  aside  this  agree- 
ment* There  is  neither  hardness,  unfairness,  frauds  nor  want 
of  assent  of  the  surety,  on  which  to  give  relief. 

The  counsel  for  the  bank  insist  that  the  evidence  in  the  case 
does  not  show  that  Findlay  was  the  indorser  on  the  notes, 
without  any  interest  in  them,  for  the  benefit  of  Sutherland. 

The  notes  were  indorsed  by  Findlay  and  Irwin,  and  were 
discounted  for  the  benefit  of  Sutherland.  He  is  treated  as  the 
principal  by  the  bank,  in  the  negotiations  respecting  the  prop- 
erty, in  giving  the  mortgages,  and,  finally,  in  the  conveyance 
of  the  property  to  the  bank.  In  the  agreement  between  Suth- 
erland and  the  bank,  respecting  the  property  to  be  conveyed, 
the  judgments  are  referred  to  a^  ^^against  Sutherland  and  oth- 
ers as  bis  securities.'' ^   • 

It  is  true  that  the  judgments  are  not  in  form  entered  against 
the  indorsers  as  sureties,  but  this  does  not  lessen  the  force,  and, 
indeed,  the  conclusiveness  of  the  facts  admitted.  The  parties 
to  the  agreement  evidently  looked  more  to  the  facts,  with 
which  they  were  familiar,  than  the  technical  description  of  the 
judgments. 

But,  independently  of  this  admission,  there  is  enough  in  the 
facts  of  the  case  to  show  that  Findlay  was  surety.  If  Suther- 
land were  not  principal,  why  did  he  give  the  mortgages  to  se- 
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cure  the  payment  of  all  the  notes  t  Why  did  he  negotiate 
with  the  bank  to  take  property  in  payment  of  thetot  and  why 
did  he,  finally,  convey  all  his  property  to  the  bank?  No  doubt 
is  entertained  of  the  suretyship  of  all  the  indorsers  on  the  notes 
specified. 

The  relationship  of  principal  and  surety  being  established 
between  Sutherland  and  Findlay,  if  this  relationship  contmue, 
under  the  circumstances  of  this  case,  it  may  be  proper  to  in- 
quire whether  the  complainants  would  be  entided  to  the  pri- 
ority of  the  judgment  against  Sutherland  and  Fmdiay  first  lev- 
ied, of  which  they  have  been  deprived  to  some  extent,  under 
the  agreement.  The  proceeds  of  the  property,  bound  by  this 
lien,  were  applied  to  pay  the  judgment  and  note  for  which 
Hough  was  liable. 

This  great  head  of  equity  is  derived-  from  the  civil  law,  and 
is  founded  upon  the  immutable  principles  of  justice  and  benevo- 
lence. It  protects  the  rights  of  sureties  a$  between  them- 
selves, compelling  a  just  contribution  from  each;  and  as 
against  their  principal,  by  subrogating  them,  on  the  payment 
of  the  debt,  to  all  his  rights.  And  it  will,  under  certain  cir- 
cumstances, interpose  its  powers,  and  prevent  the  principal 
from  impairing  or  destroying  the  collateral  indemnities  which 
he  holds  from  his  debtor;  or,  if  destroyed,  will,  to  the  same 
.  amount,  relieve  the  sureties.  And  this  does  not  embrace  se- 
cmities  taken  at  the  time  the  debt  was  created  only;  for  where 
the  principal  in  a  bond  having  been  sued,  gave  bail,  against 
whom  judgment  was  entered,  the  original  sureties  having  paid 
the  debt,  obtained  a  decree  for  the  assignment  of  this  judg- 
ment. Parstms  v.  Braddock^  3  Vem.  608.'  Wright  v.  Mosly^ 
11  Yes.  32.  3  Bhgh  Rep.  590,  591.  6  Yes.  805.  1  Story's 
Eq.  477.  1  Yed.  339.  3  Yes.  569,  570;  3  John.  Chan.  560. 
4  John.  Chan.  .333. 

But  the  great  question  m  this  case  is,  whether,  after  judg- 
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ment,  the  relationship  of  prmcipal  and  surety  exists.  The  af- 
firmative of  this  question  is  earnestly  and  ingeniously  main** 
tained,  by  the  complainants'  counseL 

They  rely  upon  certain  statutory  provisions,  and  the  decis- 
ion of  the  Supreme  Court  of  the  State. 

By  the  8th  section' of  the  act  to  regulate  judgments  and  ex- 
ecutions, passed  24th  February,  1834,  it  is  provided,  that  in 
all  cases  where  judgment  is  rendered  upon  any  bond,  sealed 
bill,  promissory  note,  or  other  instrument  of  writing,  in  which 
two  or  more  persons  are  joindy  and  severally  held  and  bound, 
if  it  shall  be  made  to  appear  to  the  Court  that  one  or  more  of 
said  persons  so  bound,  signed  the  same  as  surety  or  bail  for  his 
or  their  co-defendant,  it  shall  be  the  duty  of  the  clei^'k,  in  enter- 
ing the  judgment,  to  designate  the  principal  and  sureties,,and 
the  execution  is  required  jto  issue  first  against  the  principal 
whose  property  shall  be  exhausted,  before  execution  shall  issue 
against  the  surety. 

And  in  the  9th  section  of  the  act  to  regulate  proceedings 
where  banks  or  bankers  are  parties,  passed  February  2, 1824, 
it  is  provided,  that  a  bank  may  bring  a  joint  action  against  all 
the  drawers  or  indorsers  and  declare  for  money  lent,  &c. 

Th^se  statutes  introduce  a  new  principle  in  pleading,  and  in 
the  rendition  of  judgment  in  certain  cases;  and  they  seem  to 
have  been,  in  the  mind  of  the  Legislature,  in  some  degree  con-, 
nected.  They  were  passed  at  the  same  session.  That  which 
authorized  a  joint  proceeding  against  all  the  drawers  or  indor- 
sers, and  which,  by  construction,  authorizes  a  procedure 
against  all  drawers  and  indorsers  being  first  enacted,  seemed 
to  require  a  protection  to  sureties  which  was  given  in  the  se- 
cond statute. 

This  statute  provides  a  new  remedy  for  sureties  unknown  to 
the  law,  but  it  does  not  establish  any  general  principle,  or 
change  the  relation  of  principal  and  surety  as  it  before  existed. 
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The  remedy  afibrds  summary  relief  to  a  surety  against  the 
hardship  or  inconvenience  of  a  joint  judgment,  as  authorized 
by  the  previous  statute;  but  it  does  nothing  more  than  this* 
And  it  might  be  a  matter  of  doubt,  if  the  relationship  of  princi- 
pal and  surety  exist  after  judgment,  \f  hether  equity  could  in- 
terpose in  a  case  where  this  plain  and  adequate  relief  at  law 
had  been  neglected.  Unless  this  be  made  an  exception  to  the 
general  rule,  equity  could  give  no  relief  except  upon  special 
ground  of  fraud  or  circumstances,  which  prevented  or  render* 
ed  ineffectual  the  remedy  at  law. 

The  case  of  Dixon  and  Hctwhe  v.  Etoing^s  Administrators^  3 
Ham.  280,  is  considered  by  the  counsel  as  conclusive  of  the 
present  question. 

That  yfas  a  bill  in  chancery  which  stated  that  the  complain- 
ants joined  in  a  title  bond  to  Ewing,  as  the  securities  of  one 
Foot,  for  the  conveyance  of  a  tract  of  land.  They  had  no  in- 
terest in  the  transaction.  Foot  failed  to  convey  the  land. 
Suit  was  brought  on  the  bond  and  a  judgment  obtained.  Ex- 
ecution on  the  judgment  was  issued  and  levied  on  the  personal 
property  of  Foot.  The  levy  was  afterwards  discharged  by 
the  plaintiff's  attorney ,  without  their  knowledge,  and  the  prop- 
erty was  returned  to  Foot.  And  the  Court  enjoined  the  plain- 
tiffs  at  law  to  the  amount  of  the  value  of  the  property  levied  on. 

In  their  opinion  the  Court  say,  "our  statute  for  the  relief  of 
bail  and  sureties  is  a  beneficial  one,  and  although  this  case,  as 
it  now  stands,  is  not  within  its  letter,  it  is  within  its  spirit,  at 
least,  so  far,  as  injurious  preferences  are  attempted.'^ 

This  decision  rests  upon  geneml  principles,  and  not  upon  the 
construction  of  a  statute.  If  it  involved  the  construction  of  a 
statute  of  the  State,  it  would,  under  our  practice,  constitute  a 
rule  of  decision  for  this  Court.  But  standing,  as  it  does,  upon 
principles  of  general  law,  it  can  only  be  considered  as  the  au- 
thority of  a  high  and  enlightened  Court.    In  this  view  it  will 
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be  regarded^  and  if  it  shall  fail  to  establish  the  rule  on  this  sub- 
jectyil  cannot  fail  to  command  the  highest  respect. 
•  The  decision  is  in  point  and  if  it  be  conformable  to  law,  it  is 
conclusive  of  the  question  under  consideration. 

A  case  similar  in  principle,  and  not  very  dissimilar  in  facts, 
came  before  the  Supreme  Court  of  the  United  States,  and  is 
reported  in  3  Wheat.  520. 

In  that  case  a  judgment  was  obtained  against  the  maker  of 
the  note,  and  a  separate  judgment  against  the  indorser.  The 
indorser  fearing  the  failure  of  the  maker  of  the  note,  callefd  upon 
the  agent  of  the  plaintiff  and  requested  an  execution  to  be  is- 
sued. It  was  issued,  and  the  indorser  offered  to  point  out 
property  to  the  marshal  on  which  he  might  levy  the  amount 
of  the  judgment;  and  proposed  to  indemnify  him  for  so  doing. 
The  execution  was  recalled  by  the  plaintiff's  agent,  and  the 
maker  of  the  note  became  insolvent. 

In  their  opinion  the  Court  say,  ^^although  the  original  under- 
taking of  an  indorser  of  a  promissory  note  be  contingent,  and 
he  cannot  be  charged  without  timely  notice  of  nonpayment  by 
the  maker,  yet,  when  the  holder  has  taken  this  precaution,  and 
has  proceeded  to  judgment  against  both  of  them,  he  is  at  liberty 
to  issue  an  execution  or  not,  as  he  pleases,  on  the  judgment 
against  the  maker,  without  affording  any  cause  of  complamt  to 
the  indorser;  or,  if  he  issues  an  execution,  he  is  at  liberty  to 
make  choice  of  the  one  which  he  thinks  will  be  most  benefi- 
cial to  himself  without  consultation  with  the  indorser.''  And 
they  add,  **if  the  indorser  suffers  any  injury,  by  the  negligence 
of  the  judgment  creditor,  it  is  clearly  his  own  fault,  it  being  his 
duty  to  pay  the  money,  in  which  case,  he  may  take  under  his 
own  direction  the  judgment  agsiinst  the  maker."  The  assign- 
ment of  the  judgment  was  provided  for  by  the  statute  of  Mary- 
land. 

It  is  insisted  that  the  language  of  the  Courts  in  this  case, 
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means  nothing  more  than  to  ^distinguish  the  position  of  the  in- 
dorser  after  jujdgment,  from  that  of  conditional  liability^  which 
he  occupies  before  it."  But  is  this  the  full  import  of  the  decis- 
ion? Do  not  the  Court  say,  after  judgment,  the  plain tiJOT  is 
not  bound  to  take  out  execution  against  the  principal,  or  if  is^ 
sued,  to  have  it  levied,  though  property  be  shown  to  the  mar^ 
shal,  and  an  offer  be  made  to  indemnify  him;  and  this  in  a  case 
where  the  principal  became  insolvent,  and  all  recourse  against 
him  was  lost? 

If  the  relation  of  principal  and  surety  existed  after  the  judg- 
ment, and  the  surety  had  an  equitable  right  to  do  what  he  did 
do,  he  had  good  ground  for  relief.  But  the  court  take  this  po- 
sition from  the  surety.  They  tell  him  that  his  liability  is  in  no 
respect  affected  by  the  conduct  of  the  creditor,  and  that  he  is 
bound,  absolutely  bound  to  pay  ihe  judgment. 

The  same  principle  is  decided  by  Chancellor  Kent  in  the 
case  qi  Bay  v.  Tallmadge^  5  John.  Ch.  312.  That  was  a  case 
where  there  was  a  postponement  of  an  execution  against  the 
principal,  without  the  assent  of  the  sureties,  and  to  their  injury. 
But  the  Chancellor  says  ^the  postponement  did  not  discharge 
the  sureties  from  their  obligation  to  pay  the  judgment  against 
them."  "Their  privileges  as  bail,"  he  says^  "were  lost  and 
they  had  become  fixed  as  principal  debtors."  And  he  further 
remarks,  "I  am  not  aware  of  any  case  that  has  ever  imposed 
upon  the  creditor  the  necessity  of  peculiar  diligence  against 
the  principal,  on  the  ground  of  the  still  subsisting  relation  of 
principal  and  surety,  after  judgment  and  execution  against  the 
bail  or  surety.  It  becomes  then  too  late  to  inquire  into  the 
antecedent  relations  between  the  parties.  Those  relations 
become  merged  in  the  judgment." 

My  researches  have  not  enabled  me  to  find  a  smgle  case, 
except  the  one  cited  from  the  Ohio  reports,  where  relief  has 
been  given  on  the  ground  that  tlie  relation  of  surety  subsists 
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after  judgment.  There  are  many  cases  where  a  Coprt  of 
Chancery  has  acted  on  this  relationship  and  given  relief  before 
judgment. 

In  some  instances,  under  very  peculiar  circumstances,  it  has 
required  the  principal  to  use  peculiar  diligence.  And  in  all 
cases  where  the  surety  has  paiJ  the  debt  of  his  principal, 
equity  will  substitute  him  to  all  the  rights  of  the  creditor. 
This  doctrine  is  learnedly  discussed  by  Chancellor  Kent,  in 
the  case  of  Williard  et  al^  v.  Cheeseborough  et  al^  1  John.  Ch. 
408;  and  by  Mr.  Justice  Story,  in  his  Treatise  on  Equity, 
1  vol.,  under  the  head  of  Substitution;  2  John.  Ch.  562.  3 
Merivale,  579.  3  Fonb.  302,  n.  1.  17  Yes.  517,  520,  are, 
also,  full  on  the  point.  In  the  case  of  Hays  v.  Ward^  4  John. 
Ch.  123,  Chancellor  Kent,  under  peculiar  circumstances,  en- 
joined a  suit  at  law  against  a  surety,  until  the  creditor  had  pur- 
sued his  remedy  on  a  mortgage  for  the  same  debt. 

But  these  cases  all  proceed  upon  equities  held  to  exist  prior 
to  the  judgment,  or  upon  the  fact  of  payment  of  the  judgment 
by  the  surety.  And  this  doctrine,  when  examined,  will  be 
found  consistent  with  the  principles  of  justice. 

A  rule  which  \^ould  make  the  liability  of  a  surety  depend 
upon  contingencies  until  all  the  resources  of  the  principal  were 
exhausted,  and  that  by  a  strictly  legal  course,  would  seem  to 
regard  the  protection  of  the  surety  more  than  the  safety  of 
the  creditor.  It  would  be  inconvenient  in  practice,  and  not 
suited  to  a  commercial  community. 

The  accommodation  indorser  agrees  to  pay  on  condition  of 
demand  and  notice.  And  why  should  he  be  permitted  to  vary 
his  contract,  or  excuse  himself  from  its  performance?  By  pay- 
ing the  money  he  is  substituted  to  all  the  means  of  coercion 
against  the  principal  which  the  creditor  could  use;  and,  also, 
to  all  the  collateral  indemnities  he  holds.  And  after  judgment 
against  him^  this  is  the  only  relief,  it  would  seem,  which  the 
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law  gives  him.  It  is  as  ample  a  one  as  can.be  afforded,  and 
imposes  no  hardship^  of  which  the  surety  has  a  right  to  com- 
plain. 

In  the  present  case  Fiadlay^s  character,  as  surety,  was 
merged  in  the  judgments;  and  he  could  claim,  as*  surety,  no 
equities  but  the  right  of  substitution  on  the  payment  of  the 
judgments. 

If  Findlay  be  regarded  as  a  principal,  and  equally  liable  with 
Sutherland  to  pay  the  judgments,  it  is  not  perceived  on  what 
ground  he  can  ask  the  interference  of  this  Court. 

The  position  assumed  by  the  counsel  is  admitted,  that  where 
a  creditor  has  a  claim  on  two  funds,  and  another  creditor  has 
a  claim  on  one  of  the  funds,  equity  will  either  restrain  the 
creditor  from  going  against  the  fund  liable  to  both,  or,  on  its 
exhaustion,  will  substitute  the  creditor  of  this  fund  to  the  rights 
of  the  other. 

But -how  can  this  doctrine  be  made  to  apply  in  the  present 
case?  The  defendants  are  all  principals,  and  Sutherland,  the 
owner  of  the  property,  is  bound  to  pay  all  the  judgments. 
And  by  a  conveyance  of  his  property  he  d9es  pay  one  in  full 
and  others  in  part.  Now,  is  there  any  principle  of  equity 
which  will  restrain  him  from  doing  this?  I  confess  I  Inow  of 
none. 

The  complainants  insist  that  it  was  not  the  intention  of  the 
bank  to  make  an  application  of  the  proceeds  of  the  lands  con- 
veyed to  it  by  Sutherland,  different  fron)  that  which  the  law 
would  make. 

Mr.  Jones,  the  agent  of  the .  bank,  does  state  in  his  deposi- 
tion, that  he  objected  to  the  cla^use  in  the  agreement,  which 
provided  that  Hough's  liabilities  should  be  first  discharged,  and 
that  it  was  agreed  that  this  clause  should  be  altered.  But 
this  statement  is  not  corroborated  by  Mr.  Wood,  who  drew  the 
agreement,  and  no  alteration  of  it  was  ever  made.    On.  the 
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contrary,  it  i^pears  that  the  bank  permitted  satiBfaction  to  be 
entered  of  the  judgment  against  Hough,  which  sanctioned  this 
part  of  the  contract. 

It  would  be  extremely  dangerous  to  admit  parol  evidence  to 
vary,  or  alter,  a  written  agreement.  The  rule  is  well  settled, 
that  such  evidence  cannot  have  this  effect,  especially  where 
the  written  agreement  has  been  acted  on  and  confirmed,  and 
there  is  no  fraud. 

The  marshal,  it  appears,  credited  the  amount  of  his  sales  on 
the  respective  executions  and  order  of  sale;  and  this,  it  is  in- 
sisted, is  obligatory  on  the  bank,  and  must  fix  the.  rule  by 
which  the  proceeds  of  the  lands  conveyed  must  be  applied. 
The  credits  thus  entered  show,  it  is  urged,  the  election  of  the 
bank,  which,  being  made,  cannot  be  changed. 

On  the  other  side,  it, is  contended,  that  the  credits  were  en- 
tered by  the  marshal  without  the  direction  of  the  bank,  which 
looked  to  the  agreement  for  the  application  of  the  proceeds, 
and  not  to  the  marshal. 

It  is  very  clear  that  the  act  of  the  marshal,  in  this  respect, 
cannot  bind  the  bank,  especially  where  a  different  applicatipn 
of  the  proceeds  had  been  made  by  the  parties. 

The  marshal^s  sale  was  provided  for  in  the  agreement,  prob- 
ably, with  a  view  to  perfect  the  title,  and  give  to  Sutherland 
the  benefit  of  any  advance  of  price  for  which  the  lands  might 
selL  They  sold  for  less  than  the  contract  price,  aQd,  of  course, 
the  sale  could  have  no  effect  on  the  contract.  We  must  look 
to  the  contract,  and  not  to  the  marshal's  sale  and  return,  for 
the  sum  to  be  credited,  and  the  mode  of  its  application. 

The  agreement  does  not  change,  except  a9  to  the  judgment 
against  Sutherland  only,  the  legal  application  of  the  proceeds 
of  the  mortgaged  premises.  It  provides  that  the  judgment,  in- 
cluding interest  and  costs^  of  $5,462  30,  and  the  note,  including 
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interest,  amaunting  to  $4,779  88,  shall  be  first  satisfied  and 
discharged  out  of  said  sum  of  $35,794,  so  far  as  derived  from 
the  property  mortgaged. to  secure  said  judgment  and  note;  and 
the  residue  to  be  satisfied  out  of  the  proceeds  derived  from  the 
other  property,  not  interfering  with  the  amount  received  from 
the  property  mortgaged  for  other  purposes. 

The  balance  remaining  due  on  the  above  judgment  and  note, 
after  exhausting  the  mortgage  given  to  secure  their  payment, 
is,  by  the  agreement,  to  be  paid  out  of  the  proceeds  of  the 
lands  not  mortgaged.  And  no  ground  is  perceived  which 
authorizes  this  Court  to  change  this  application  of  the  pro- 
ceeds of  this  property.  It  disregards  the  priority  pf  the  judg- 
ment against  Findlay,  but  of  this,  as  has  been  stated,  his 
representatives  cannot  complain.  He  stands  as  a  principal  in 
the  judgments,  and  can  be  considered  iij  no  other  light,  until  the 
judgments  shall  be  satisfied. 

The  judgment  against  Sutherland,  only,  was  secured  by 
mortgage,  but  the  proceeds  of  this  mortgage,  under  the  agree- 
ment, were  applied  in  the  payment  of  Hough's  liabilities.  So 
that  that  judgment  stands  without  any  special  provision  for  its 
payment. 

It  is  insisted^  that  this  judgment  shall  be  paid  out  of  the  pro- 
ceeds of  the  property  not  covered  by  the  mortgages,  on  the 
ground  that  the  bank  had  a  right  to  make  such  an  application* 
The  bank,  undoubtedly,  might  have  provided  in  the  agreement 
for  the  payment  of  this  judgment  in  the  manner  stated,  but  it 
has  not  done  so;  and  the  Court,  under  the  peculiar  circum- 
stances of  this  case,  will  not  direct  the  credit  to  be  thus  entered. 
This  judgment  must  stand  with  the  judgment  against  Findlay, 
both  of  which  were  entered  on  the  same  day,  and  levied  at  the 
same  time,  to  be  discharged  in  proportion  to  their  respective 
amounts,  out  of  the  proceeds  of  the  property  levied  on. 
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It  is  agreed  in  the  contract  that  the  premises  described  shall 
be  taken  by  the  bank,  subject.to  the  judgment  of  Busenbach. 

If  the  bank,  in  the  language  of  the  pgreem^nt,  received  the 
property  subject  to  this  judgment,  no  deduction  should  be 
made,  from  the  consideration  stated,  on  account  of  it.  Indeed, 
it  would  seem  that  this  judgment  was  deducted  from,  the  gen- 
eral amount,  before  the  contract  was  drawn. 

The  calculations  can  be  made,  and  the  credits  entered,  in 
conformity  with  this  opinion*  / 

Decree,  &c. 


Lessee  of  Sumner  vs.  Moobe. 

A  TBgiM  ]«7y  OD  land  may  be  renderad  certain,  by  t|ie  appraiaement.  In  whieh  It  la  partkn- 
lariy  deeerifaed. 

The  aberUT'ft  deed  beidf  certain,  cannot  be  avoldedt  collaSerallf ,  by  a  dofeet  In  the  lerf  . 
The  deed  la  the  act  of  the  aberlff,  and  li  taken  In  connection  with  hb  retorn. 

However  irregular  a  proceeding  may  be,  the  title  of  the  purchaaer  cannot  1w  aflbeted  by  it, 
anleai  the  proceeding  wai  absolutely  Toid.    If  only  voidable  tbe  title  mnit  stand. 

If  an  ei^ecvilon  be  lamed  on  a  dormant  Judgment  It  la  irregnlar,  and  the  eiaeatlDB  mi^ 
be  atf  aide,  on  moHon;  bat  a  title,  nnder  n  sale,  on  meh  ezeentlon  la  good. 

Where  a  levy  has  been  made,  the  aberlif  may  go  on  and  a^  theogh  the  deeeaae  of  the 
defendant  occnr  ■ubaequently  to  tbe  levy.  If,  however,  the  defendant  die  before  the  levy, 
the  Jndgment  moat  be  revived. 

Prior  to  the  act  of  Ftobniary,  1834,  the  venditioni  ezponaa  might  l«oe  either  to  the  old  or 
new  eheriif,  either  of  whom  coald  aell  the  property  levied  on. 

OPINION  OF  THE  COURT,  BT  JUDOB  liEATITT. 

This  is  an  action  of  ejectment;  and  the  case  is  submitted  to 
the  Court  upon  a  statement  agreed  upon  by  the  parties. 

The  facts  presented  in  the  statement,  and  the  papers  to 
which  it  refers,  on  which  the  plaintiff  claims  title  to  the  prem- 
ises in  controversy,  are  these:   John  Brown,  then  of*  Scioto 
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county,  Ohio,  being  seized  in  fee  of  the  land  in  question,  on  the 
3Sd  of  October,  1833,  made  his  will,  devising  his  real  estate  to 
his  wife,  Hannah  Brown ;  and,  dying  soon  after,  his  will  was 
duly  admitted  to  probate  in  said  county.  Hannah  Brown,  on 
^e  16th  of  February,  1825,  made  her  will,  devising  her  real 
estate  to  her  grand-kiaugfater,  'Minerva  E.  B.  Lucas;  and  died 
some  time  prior  to  the  2d  of  August,  1827;  and  her  will  was, 
also,  duly  admitted  to  probate  in  said  county.  Minerva  E.  B. 
Lucas,  since  the  death  of  Hannah  Brown,  has  intermarried 
with,  and  is  now  the  wife  of,  the  lessee  of  the  plaintiff. 

The  defendant  claims  title  under  a  deed  from  Jacob  P.  Noel, 
who  was  a  purchaser  of  the  premises  at  sheriff's  sale.  The 
facts  connected  with  this  sale,  as  presented  to  the  Court,  are 
as.  follows: 

At  August  term,  1822,  of.  the  Court  of  Common  Pleas  of 
Scioto  county,  two  judgments  were  rendered  in  said  court 
against  the  said  John  Brown;  one  in  favor  of  John  Smith,  and 
one  in  favor  of  Feleg  O.  Whitman.  Several  writs  of  fi.  fa.  et 
lev.  &•  having  issued  on  said  judgments,  on  which  no  levy  Was 
made,  new  writs  issued  21st  July,  1823;  on  these  the  sheriff 
returned  that  he  had  levied  on  48  acres  and  89  hundredths,  part 
of  fractional  sections  13  and  14,  township  1,  range  21 ;  and  part 
of  southeast  quarter  of  section  10,  township  1,  range  21;  and, 
also,  72  acres  and  77  hundredths,  part  of  southeast  quarter, 
section  10,  township  1,  and  range  21;  which  are  the  lands 
claimed  by  the  plaintiff.  After  several  writs  of  venditioni  ex- 
ponas had  issued,  some  of  which  wer6  returned,  not  sold  for 
want  of  bidders,  an4  others,  not  sold  for  want  of  time;  on  the 
4th  of  December,  1824,  new  writs  of  ven.  ex.  issued;  one  of 
which  was  returned  by  the  sheriff,  defendant  dead — the  other 
was  not  delived  to  the  sheriff.  iNo  other  process  was  taken 
out  till  the  27th  of  January,  1830;  when  a  vendi.  issued  on 
Whitman's  judgment,  and  the  sheriff  returned  thereon,  a  sale 
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of  the  73  acres  and  77  hundredths  tract,  to  one  Elias  K«  Hitch- 
cock; and)  as  to  the  other  tract,  not  sold  for  want  of  bidders. 
At  the  March  term,  1830,  of  the  Comnion  Fleas  of  Scioto 
county,  the  proceedings  of  the  sheriff  were  submitted  to  the 
Court;  die  sale  was  confirmed,  and  a  deed  ordered  to  be  made 
to  the  purchaser* 

It  also  appears  that  the  sale  and  appraisement  of  said  tract 
was  subsequendy  set  aside  by  the  Court,  and  a  "new  appraise- 
ment ordered*  And  on  the  S6th  of  Ju^y,  1832,  other  writs  of 
▼endi.  ex.  issued,  which  were  placed  in  the  hancls  of  the  then 
sheriff  of  Scioto  county,  returnable  to  September  term,  1833; 
and,  at  that  term,  the  sheriff  returned  a  new  appraisement  of 
the  land,  describing  it  by  metes  and  bounds;  and,  also,  return- 
ed that  he  had  sold  the  lands  to  Jacob  P.  Nod.  At  the  same 
term  a  motion  was  made  for  the  confirmation  of  said  sale;  and, 
the  motion  having  bee^n  entered  on  the  journal  of  the  cocirt, 
was  continued  till  the  succeeding  term.  At  that  term  the  sale 
was  confirmed  by  the  Court,  and  aH  order  entered  requiring 
Ae  sheriff  to  convey  to  Noel,  the  purchaser* 

It  is  insisted  by  the  counsel  for  the  plaintiff,  that  the  proceeds 
ings,  on  the  judgn^nt  against  Brown,  are  void,  on  several 
grounds;  and  that,  therefore,  the  sheriff's  deed  vests  no  title 
in  NoeL 

First:  It  is  contended  that  the  levy  is  a  nullity,  on  account 
of  the  vagueness  and  uncertainty  in  the  description  of  the 
land  levied  on. 

It  seems  to  be  a  well  settled  principle  of  laW,  that  a  levy 
must  describe  the  land  with  such  certainty  as  to  apprize  the 
purchaser  of  what  he  is  buying,  and  enable  the  sheriff  to  put 
htm  in  possession  of  the  specific  property  sold.  And  it  is  clear 
that  the  levy  in  question,  in  this  respect,  is  defective.  But 
this  is  a  defect  which  may  be  supplied.  3  Ohio  Rep.  374;  5 
Ohio  Rep.  524.    And  the  Court  is  of  opinion  that  the  second 
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appraisement^  of  the  land,  in  which  it  is  described  by  metes 
and  bounds,  cares  the  defect  in  the  levy.  The  sale  was  made, 
add  confirmed  by  the  Court,  under  this  appraisement;  and  the 
deed  .was  ordered  to  be  made  with  reference  to  it« 

But,  if  this  defect  in  the  levy  had  not  been  thus  suppled,  it 
could  not  be  invalidated  in  this  collateral  manner.  The  au- 
thorities on  this  subject  fully  support  the  position,  that  after  a 
proceeding  of  this  nature,  not  absolutely  void  in  itself,  has  been 
examined,  and  adjudicated  upon,  by  a  court  having  jurisdiction 
of  the  matter,  it  cannot  be  inquired  into,  except  in  some  direct 
proceeding  instituted  for  that  purpose. 

The  Statute  of  Ohio,  in  force  when  the  proceedings,  under 
the  executions  referred  to,  passed  in  review  before  the  Court 
of  Common  Pleas  of  Scioto  county,  required  the  Court  care- 
fully to  examine  them,  and,  if  satisfied,  that  the  sale  had  been 
conducted  according  to  law,  to  cause  the  clerk  to  make  an 
entry  on  the  journal  to  that  eflTect.  This  was  done,  in  relation 
to  the  proceedings  in  question,  with  more  than  usual  delibera- 
tion. The  motion  for  the  confirmation  was  made  and  entered 
upon  the  journal,  at  September  term,  1832,  stating  the  appear- 
ance of  the  parties  by  counsel;  it  was  continued  till  the  next 
term,  and  then  disposed  of  by  the  entry  of  an  order  confirm- 
ing the  sale,  and  directing  the  sherififto  execute  a  deed. 

This  inspection-  of  the  proceedings  under  the  executions, 
and  the  judgment  of  confirmation  which  followed,  are  clearly 
judicial  acts,  within  the  jurisdiction  of  the  Court,  which  can 
not  be  collaterally  drawn  in  question. 

In  the  case  of  Thon^son  v»  IVJmte,  3  Peters,  163,  the  de- 
fendant claimed  title  to  the  premises  by  virtue  of  a  purchase  at 
a  commissioners^  sale,  under  the  law  of  Maryland,  relative  to 
the  division  of  intestate  estates,  in  certain  cases.  It  appeared 
that  the  statute  had  not  been  complied  with,  as  to  several 
important  particulars.    But  the  Court  sustained  the  sale,  and 
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laid  down  the  law  applicable  to  the  case  to  be:  that  where 
proceedmgs  are  collaterally  drawn  in  question,  and  it  appears^ 
upon  the  face  of  them,  that  the  subject  matter  was  within  t|ie 
jurisdiction  of  the  Court,  they  are  voidable  only;  and  that 
errors  and  irregularities,  if  any  exist,  are  to  be  corrected  by 
some  direct  proceeding,  either  before  the  same  court,  to  set 
them  aside,  or  in  an  appellate  court. 

And  in  the  case  of  Vorhees  and  others  y/*  the  Bank  of  the 
United  States^  10  Peters,  471,  the  question  was,  whether  cer** 
tain  proceedings,  ui)der  the  attachment  law  of  Ohio,  were  to 
be  regarded  as  void,  on  the  ground  of  irregularity.  There  had 
been  an  order  of  court  for  the  sale  of  property;  a  sale  had 
been  made,  and  was  confirmed  by  the  Court;  and,  although  it 
appeared  that  seven^l  important  requisitions  of  the  statute  had 
not  been  complied  with,  the  Court  held  that  the  sale  could  not 
be  impeached  by  any  indirect  proceeding.  The  principle  is 
laid  down  by  the  Supreme  Court,  that  where  a  court  has  per- 
formed a  judicial  act,  within  the  scope  of  its  jurisdiction,  the 
regularity  of  its  proceedings  cannot  be  collaterally  impugned, 
especially  where  the  rights  of  innocent  purchasers  are  involv- 
ed. Upon  the  authority  of  these  cases,  and  of  others,  in  which 
analogous  principles  are  sanctioned,  the  Court  could  not  hesi- 
tate to  sustain' the  levy  upon  the  real  estate  of  Brown,  if  its 
defects  had  not  been  supplied  by  the  return  of  the  new  ap- 
praisement. / 

Second:  It  is  strenuously  urged  by  the  plaintiff's  counsel 
that,  as  there  was  a  suspension  of  execution  upon  the  judg- 
ments, from  December,  1824,  till  January,  1830,  a  period 
exceeding  five  years;  and  no  revival  of  the  judgtnents  by 
scire  facias,  all  process  subsequently  issued,-  and  alt  the  pro- 
ceedings had  thereon,  were  whoIl|^  void. 

The  principles  settled  in  the  cdses  already  referred  to,  apply 
also  to  this  exception.    However  irregular  the  proceedings 
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may  hare  been,  the  Court  cannot,  in  this  form,  correct  thoae 
irregularities.  .  They  have  been  submitted  to,  and  adjudged  of^ 
by  a  tribunal  clothed  with  power  by  the  statute  to  pass  upon 
them*  The  Court  has  caused  it  to  be  entered  upon  its  journal, 
that  those  proceedings  have  ,I^en  conducted  agreeably  to  law; 
the  sale  by  the  sheriff  has  been  pronounced  to  foe  a  legi^  and 
valid  sale;  and  an  order  has  been  entered  authorizing  the 
sheri^  to  make  a  deed  to  the^  purchaser.  Upon  the  fiiith  of 
this  procedure  the  purchaser  has  paid  his  money,  and  has  en- 
tered into  the  possession  of  the  property.  Can  he  now  be 
disturbed  in  that  possession!    , 

In  the  case  before  referred  to,  Varhees  and  others  v.  the 
Bank  of  the  United  States^  Ae  Court  say:  The  purchaser  is 
not  bound  to  look  beyond  the  decree,  when  executed  by  a  con- 
veyance, if  the  facts,  necessary  to  give  jurisdiction,  appear  on 
the  face  of  the  proceedings;  nor  to  look  further  back  than  the 
order  of  the  Court.  And,  in  3  Peters,  163,  it  is  said,,  if  the 
jurisdiction  was  improvidently  exorcised,  or,  in  a  manner,  not 
warranted  by  the  evidence  before  it,  it  is  not  to  be  corrected 
at  the  expense  of  the  purchaser,  ,who  had  a  right  to  rely  upon 
the  order  of  the  Court,  as  an  authority  emanating  from  a  coin- 
petent  jurisdiction*  And,  ag^ ;  where  a  court  has  jurisdiction 
of  a  cause,  it  has  a  right  to  decide  every  question  that  arises 
in  the  cause;  and,  whether  the  decision  be  correct  or  not,  its 
judgment,  until  reversed,  is  regarded  as  binding  in  every  other 
court.    3  Peters,  169. 

The  effect  of  an  execution  issued  upon  a  judgment,  after  it 
has  become  dormant  by  lapse  of  time^  has  ))een  a  subject  of 
frequent  adjudication;  and  it  has  been  settled  that,  though  an 
execution  thus  issued  is  irregular,  it  is  not  a  nullity;  though 
voidable,  not  absolutely  void* 

In  the  case  of  Jackson  v^  Bosevdt^  IS  Johns.  Rep.  103,  the 
language  of  the  Court  is— the  objections,  that  it  (the  sale)  took 
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place  long  after  the  return  day  of  the  execution,  and  that  it 
did  not  appear  that  a  levy  had  been  made  before  the  return 
day,  and  that  the  execution  had  .not  been  issued  until  more 
than  a  year  and  a  day  after  judgment,  can  not  affect  the  sale. 
And,  in  the  same  case,  referring  to  8  Johns.  Rep.  d61,  it  is 
said,  this  Court  decided  that,  in  an  action  of  ejectment  against 
a  purchaser  under  a  sheriff's  sale,  the  regularity  of  the  execu- 
tion could  not  be  questioned;  and  that  if  an  execution  issues 
after  a  year  and  a  day,  without  a  revival  of  the  judgment  by 
sci«  fa.,  it  is  only  voidable  at  the  instance  of  the  party  against 
whom  it  issued.    3  Caine's  Rep.  270. 

In  Jackson  v.  Dtlancy^  13  Johns.  Rep.  660,  a  scire  facias 
had  issued  to  revive  a  judgment,  but  being  served  on  a  wrong 
party,  the  service  was  held  to  be  a  nullity.  It  was  the  same 
thing,  says  the  Chancellor,  as  if  execution  had  issued,  and  the 
lands  been  sold,  on  a  dormant  judgment,  without  any  revival 
by  scire  facias.  Still  (he  continues,)  I  take  the  law  to  be  that 
even  the  omission  altogether  of  the  scire  facias,  will  not,  as  of 
course,  render  void  a  sale  under  execution.  An  execution 
issued  on  a  judgment,  after  a  year  and  a  day  (the  time  limited 
in  the  State  of  New  York,  within  which  an  execution  must 
issue,  or  the  judgment  becomes  dormant)  without  revival,  has 
been  held-  to  be  voidable  only,  and  a  justification  to  the  party 
under  it,  until  set  aside.  And  a  case  is  referred  to  by  the 
Chancellor,  reported  in  2  Binney,  4,  Heesier  v.  Fortner^  in 
which  it  was  hdd,  that  a  judgment  revied  by  scire  facias,  after 
a  year  and  a  day,  upon  one  nihil  only,  which  is  the  same  as 
no  summons,  may  be  set  aside  for  irregularity,  or  reversed  on 
error;  but  the  irregularity  can  not  be  noticed  collaterally  in 
another  suit. 

In  Blaine  v.  the  Charles  Carter^  4  Cranch,  328,  a  ship  had 
been  sold  under  executions  issued   within  ten  days  after 
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judgment,  contrary  to  the  express  prohibition  of  the  act  of 
Congress;  but  no  writ  of  error  was  taken  out;  and  the  Court 
held,  that  if  the  execution^  were  irregular^  the  Court,  from 
which  they  issued,  ought  to  have  been  moved  to  set  them  aside. 
^They  were  not  void,  because  the  marshal  could  have  justified 
under  them;  and,  if  voidable,  the  proper  means  of  destroy- 
ing dieir  efficacy  had  -not  been  pursued." 

And  in  another  case,  4  Wheat.  606,  involving  the  validity 
of  a  marshal's  sale  of  real  estate,  under  an  execution^  the 
language  of  the  Court  is:  ^The  purchaser  depends  on  the 
judgment^  the  fevy,  and  the  deed*  All  other  questions  are  be- 
tween the  parties  to  the  judgment  and  the  marshal." 

This  doctrine  has  been  expressly  sanctioned  by  the  Supreme 
Court  of  Ohio.  In  the  case  of  Green  v.  Cutrightj  Wright's 
Reports,  738,  it  is  said  by  the  Court:  ^The  party  against  whcxn 
process  of  execution  issues,  after  it  has  lain  five  years,  may 
have  it  set  aside  on  motion,  and  put  his  adversary  to  his  scire 
facias  to  revive  the  judgment;  but  the  writ,  so  issued,  is  not 
void.'' 

And  the  case  of  Allen  v.  Parrish^  3  Ohio  Rep.  190,  is  re- 
garded as  sustaining  the  same  doctrine.  The  question  there 
Was,  whether  a  sale  of  lands  upon  execution  is  valid  without 
an  appraisement;  and  it  was  held  that  this  irregularity  did 
not  render  the  sale  void,  and  that  the  sheriff's  deed,  vested  in 
the  purchaser,  not  being  a  party  to  the  judgment,  a  good  and 
valid  title  to  the  lands  sold  under  the  execution.  In  the  same 
case,  the  Court  recognizes  it  as  the  doctrine  of  the  English 
Courts,  that  any  irregularity  in  the  proceedings  of  a  sherifi^  in 
selling,  will  not  affect  the  purchaser's  rights,  provided  the 
sheriS  had  an  execution  authorizing  him  to  levy,  and  did,  in 
fact,  levy  and  sell. 

Third:  We  proceed  now  to  the  examination  of  the  third 
exception  taken  to  these  proceedings  by  the  plaintiff's  counsel, 
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namely:  That  after  the  death  of  Brown,  the  judgment  debtor, 
there  was  a  suspension  of  all  right  to  proceed  upon  the  judg- 
ments; and  that  all  the  process  issued,  and  proceedings  had, 
subsequent  to  his  death,  were  mere  nullities* 

On  this  point,  the  doctrine  seems  to  be  well  settled,  that  an 
execution  is  an  enixre  thing;  and  that,  if  land  be  levied  on,  in 
the  lifetime  of  the  judgment  debtor,  the  sale  may  proceed  after 
his  death.  The  levy  upon  the  property,  by  execution,  is  re- 
garded, in  the  eye  of  the  law,  as  an  appropriation  of  it  for  the 
payment  of  the  judgment,  and  vests  in  the  judgment  creditor 
an  interest,  which  is  not  affected  by  the  death  of  the  judgment 
debtor.  If  the  execution  be  levied  after  the  death  of  the  de* 
fendant,  it  is  clear  thct  such  levy  is  a  mere  nullity;  and,  for 
the  obvious  reason,  that  the  death  of  the  party,  by  operation 
of  the  law,  brings  about  a  change  in  the  ownership  of  the  prop- 
erty. In  the  case  of  Massies^  heirs  v.  Long^  Sfc*j  2  Ohio  Rep. 
290,  this  subject  is  very  fully  investigated,  and  the  Court  con- 
sider it  as  well  settled,  that  if  the  defendant  die,  after  execution 
18  sued  out  and  levied,  the  execution  proceeds  as  if  the  deadi 
had  not  taken  place.  This  principle  is  indisputable;  and,  ap- 
plied to  the  case  before  the  Court,  is  conclusive  against  the 
plaintiff,  on  the  last  mentioned  point. 

Fourth:  Another  objection  is  taken  to  the  proceedings  in 
question.  It  is  contended  that  the  writs  of  ven.  ex.,  issued 
subsequently  to  the  expiration  of  the  official  term  of  the  sheriff 
who  made  the  levy,  should  have  been  executed  by  him,  and 
not  by  the  new  sheriff. 

It  may  be  remarked  here,  that  in  no  possible  aspect  of  the 
case,  could  it  make  any  difference,  so  far  as  the  rights  of  the 
judgment  debtor  are  concerned,  whether  the  process  was  ex- 
ecuted by  the  sheriff,  in  office  when  the  levy  was  made,  or  by  his 
successor.  In  the  opinion  of  the  Supreme  Court  of  Ohio,  Fou)- 
hk  V.  Ratyberg  and  Taylor j  4  Ohio  Rep.  56,  prior  to  the  act  of 
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February,  1 834,  the  sale  would  be  legal,  whether  made  by  the 
old  or  new  sherifil  Until  the  enactment  of  that  law,  the  prac- 
tice was  variant  in  different  parts  of  the  State.  That  statute, 
however,  expressly  provides,  ^that  no  venditioni  exponas  shall 
hereafter  be  directed  to,  or  executed  by,  any  sheriff  whose 
term  of  office  may  have  expired,''  &c.  As  this  provisiou  was 
applicable  to,  and  governed  the  proceedings  in  the  case  before 
the  Court,  it  is  clear  there  was  no  irregularity  in  placing  the 
writs  of  vendi.  in  the  hands  of  the  new  sheriff  for  execution. 

The  exceptions  to  the  defendant's  title  being  overruled  by 
the  Court,  judgment  is  accordingly  entered  in  his  favor* 
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JosiAH  Drake  vs.  Elwood  Fisheiu 

A  iiat«d«t6d  at  dndimail,  and  deperibed  in  tbe  dtelaratioB  m  d«t«d  at  Otneinnati,  in  Um 
BUtm  of  Ohio,  li  adminiblo  in  eridence;  especiallj  where  the  fact  ia  proved,  or  admitted,  that 
Cincliuiatl  li  in  the  Stats  of  Ohio. 

Th9  toataui  baing  tranaliory,  and  the  plaee  wbare  It  waa  made  baTinf  no  effect  upon  ita 
eonatniction,  tbe  worda,  "in  the  State  of  Ohio,'*  maj  be  r«J«cted  aa  aurplnaafe,  and  need  nol 
be  proved. 

It  la  ■oAcient  to  dcacribe  tbe  note  in  terma,  or  according  to  ita  legal  efibct. 

This  case  was  argued  by  Mr*  Egglesian  forthe  plaintiff,  and 
by  Mr.  Brice  for  the  defendant. 

OPimON  OF  THE  COURT. 

This  action  is  brought  on  several  promissory  notes,  and  ah 
objection  is  made  to  the  introduction  of  one  of  the  notes  in 
evidence,  on  the  ground  that  it  is  not  described  accordmg  to 
ha  tenor,  or  legal  effect,  in  the  declaration. 

The  note  is  dated  at  Cincinnati,  13.  m»  1.,  1837,  and  the 
declaration  describes  it  as  a  note  given  at  Cincinnati,  in  the 
State  of  Ohio,  to  wit:  At  Indianapolis,  in  the  State^  of  Indiana. 
And  the  plaintiff  offered  to  prove  that  Cincinnati  is  in  the  State 
of  Ohio,  as  alledged  in  the  declaration.  This,  however,  was 
not  done  until  the  objection  was  made  by  the  defendant's  coun- 
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sely  but  the  truth  of  the  allegation  is  not  controverted.  Sev- 
eral authorities  are  cited  by  the  defendant's  counsel  in  support 
of  his  objection.  In  the  case  of  Kearney  v,  King^  2  Bam;  and 
Ad.  301,  the  declaration  stated  the  note  was  given  at  Dublin, 
to  wit:  At  Westminster,  &c.;  and  at  the  trial  it  appeared  that 
the  bill  was  drawn  at  Dublin,  in  Ireland.  And  the  Court  held 
there  was  a  fatal  variance  between  the  proof  and  the  declara- 
tion, and  a  judgment  of  nonsuit  was  entered. 

This  variance  was  material,  as  the  bill  being  given  in  Ireland 
was  payable  in  Irish  currency,  which  was  less  valuable  than 
English  currency,  in  which,  it  appeared  from  the  declaration, 
the  bill  was  payable. 

Mr.  Justice  Bayley  said — the  Court  must  see  upon  the  face  of 
the  record  that  the  bill  was  drawn  in  Ireland,  and  it  can  not 
take  notice  judicially,  that  a  bill  drawn  at  Dublin,  is  drawn 
at  Dublin,  in  Ireland.  The  instrument,  it  is  said,  is  set  out  in  the 
same  words  and  letters  as  the  bill  produced.  But  that  is  not 
enough;  for  it  must  be  set  out  the  same  in  substance  and  in 
legal  operation,  which  is  not  done  here.  The  bill,  in  the  dec- 
laration, appears  to  be  for  English  money,  when  it  is,  in  fact,, 
for  Irish. 

This  authority  goes  rather  to  sustain  the  declaration,  as  it 
shows  the  propriety,  and,  indeed,  necessity  in  certain  cases, 
where  an  instrument  is  dated  at  a  particular  place,  to  alledge 
in  the  declaration  in  what  state  or  country  such  place  is  situa- 
ted. 

This  has  been  held  necessary,  it  seems,  in  case  of  specialties: 
Cowper,  177,  Lord  Mansfield  says,  if  the  declaration  states  a 
specialty  to  have  been  made  at  Westminster,  in  Middlesex, 
and,  upon  producing  the  deed,  it  bears  date  at  Bengal,  the  ac- 
tion is  gone,  because  it  is  such  a  variance  between  the  deed 
and  the  declaration  as  makes  it  appear  to  be  a  different  instru- 
ment. 
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In  the  case  of  Alder  v.  Oriner^  13  John*  449,  where  the 
venae  was  laid  in  the  margin  of  the  .declaration,  to  wit:  ^^City 
and  county  of  New  York;^'  and,  at  the  conclusion  of  the  instru* 
ment,  it  was  stated  to  be  ^done  in  Boston,  in  the  day  and  year 
above  mentioned ;''  the  Court  held  that  the  variance  was  not 
fatal*  They  say,  had  the  declaration  aVerred  the  deed  to 
have  been  made  at  New  York,  they  would,  probably,  have 
been  bound  by  authority,  whatever  may  have  been  their  pri- 
vate opinions  as  to  the  wisdom  of  the  rule  to  set  aside  the 
verdict  on  the  ground  of  variance. 

In  the  case  oiMunroe  v.  Cooper  et  al.  5  Pick.  412,  the  note 
vras  described  in  the  declaration  as  dated  at  Concord,  whereas, 
on  its  face,  it  was  dated  at  Boston,*  The  judge,  at  the  trial, 
admitted  the  note,  though  objected  to;  and  the  Supreme  Court 
say,  ^^  to  the  supposed  variance,  it  has  been  usual,  certainly, 
in  cases  like  the  presient,  to  set  out  the  true  date  of  the  note, 
both  as  to  place  and  time,  and  to  lay  the  venue  under  the 
form  of  a  videlicet,  and  that  this  was  the  correct  mode  of  de- 
claring.'^  But  the  point  raised  was  not  decided*  To  the  same 
effect  is  the  case  in  16  Pick*  381* 

'  In  the  case  of  Houriet  et  ah  v*  Morris^  3  Camp*  303,  it  was 
objected  that  there  was  a  fatal  variance,  the  dedaration  hav- 
ing stated  that  the  notes  were  made  in  London, 'whereas,  in 
fact,  they  appeared,  on  the  face  of  them,  to  have  been  made  in 
Paris*  And,  it  was  insisted,  that  the  constant  coarse  is,  in  de- 
claring on  foreign  bills,  to  state  that  they  were  drawn  at  the 
place  where  they  bear  date,  adding  the  venue  under  a  videli- 
cet. 

LordEUenborough  said,  the  contract,  evidenced  by  a  prom- 
issory note,  is  transitory,  and  the  place  where  it  purports  to  be 
made  is  immaterial*  And  that  he  saw  no  reason  why  it  might 
not  be  stated  that  the  note  was  made  in  the  Parish  of  St.  Mary 
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Le  Bow,  ia  the  ward  of  Cheap,  though  dated  at  Paris,  in  the 
same  manner  as  if  it  had  been  dated  at  York. 

And  in  the  case  of  Ragan  and  others  v.  More^  4  Black.  344, 
it  was  held,  that  a  promissory  note,  dated  at  Union  county. 
State  of  Indiana,  ooight  be  declared  on  in  another  county,  with- 
out noticing  the  words,  ^State  of  Indiana*'^  The  Coart  say 
that  this  variance  is  not  material. 

Now,  the  objection  in  the  present  case  is,  not  that  the  decla- 
ration does  not  state  the  place  at  which  the  note  was  given, 
but  that  it  alledges  that  such  place  is  in  the  State  of  Ohio. 
Under  the  strictest  rules  of  pleading,  which  have,  at  any  time, 

* 

beeq  observed,  this  allegation  could  only  require  to  be  proved* 
And  this  the  plaintiff  offered  to  do,  as  we  think,  in  time  for  the 
proof  to  be  received.  But  the  case  has  been  ai^ed  without 
reference  to  such  proof. 

There  are  many,  cases  in  which  it  is  material  to  alledge  the 
place  of  the  contract^  as  where  it  is  materially  affected  by  the 
local  law,  in  regard  to  interest,  currency,  &c.  But  where  this 
is  not  the  case,  and  the  action  is  transitory,  no  reason  is  per- 
ceived for  .stating  in  the  declaration  the  place  of  the  contract. 
The  contract,  or  note,  need  not  be  described  in  its  very  words, 
but  may  be  stated  in  the  declaration  according  to  its  legal 
effect.  And  if  the  place,  where  the  note  was  made  can  have 
no  influence  on  its  legal  effect,  why  should  it  be  averred?  In 
such  a  case  the  place  is  not  traversable,  and,  if  not  traversable, 
need  it  be  averred  or  proved. 

There  are  some  things  which  may  be  omitted,  but  which,  if 
stated,  must  be  proved.  And  the  rule,  in  this  regard,  is  laid 
down  by  Mr.  Ghitty  to  be,  '^that  if  the  whole  of  the  statement 
may  be  struck  out,  without  destroying  the  plaintiff's  right  of 
action,  it  is  not  necessary  to  prove  it;  but,  otherwise,  if  thS 
whole  can  not  be  struck  out,  without  getting  rid  of  a  part 
essential  to  the  cause  of  action." 
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The  Supreme  Court,  in  the  case  of  Ferguson  v.  Hurwood^ 
7  Granch,  408,  decided  that  a  variance  is  immaterial  when  it 
does  not  change  the  nature  of  the  contract,  which  must  receive 
the  same  legal  construction,  whether  the  words  be  in  or  out  of 
the  declaration. 

Now,  whether^ this  note  was  made  at  Cincinnati,  in  the 
State  of  Ohio,  or  at  Cincinnati,  in  some  other  State,  is  imma* 
terial.  It  has  no  effect  in  the  construction  of  the  note,  or  on 
its  legal  operation* 

By  the  rules  of  practice  lately  adopted  in  England,  4,  W.  4, 
the  venue  is  required  to  be  stated  in  the  margin,  and-  not  in 
the  body  of  the  declaration.  And  this  would  seem  to  render 
unnecessary  any  allegation  of  the  place  where  the  contract 
was  made  under  a  videlicet,  within  ^the  county  from  which 
the  jury  was  to  come,'^  even  in  actions  on  specialties.  If  the 
place,  however,  where  the  contract  was  made,  be  alledged  as 
matter  of  description,  and  not  as  venue,  it  must,  in  all  cases, 
be  stated  truly,  and  according  to  the  fact,  under  peril  of  vari- 
ance, if  the  matter  should  be  brought  into  issu6.  Stephen's 
PL  291.  But  this  bsue  can  be  raised  only  in  cases  where  the 
law  of  the  place  has  a  material  bearing  on  the  contract. 

This  declaration  would  have  been  good,  if  the  words,  ^^in 
the  State  of  Ohio,"  had  been  omitted;  and  if  these  words  were 
stricken  out,  it  would  not  destroy  the  plaintifPs  right  of  action. 
They  may  then  be  considered  as  surplusage,  and  need  not  be 
proved. 

By  the  late  change  the  rules  of  pleading  in  England  have 
been  simplified  and  improved,  and  we  are  more  disposed  to 
adopt  the  improvements,  than  to  follow  antiquated  prece- 
dents, and  unmeaning  technicalities. 

In  the  case  of  Covington  v.  Comsiock^  14  Peters,  43,  the  note 
purported  to  be  set  out  in  the  declaration  according  to  its 

10 
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tenor,  and  it  was  stated  to  have'  been  made  payable  generally, 
but  on  its  face  it  was  payable  at  a  particular  place;  the  Court 
held  this  was  a  fatal  variance,  and  the  judgment  of  the  Circmt 
Court,  on  this  ground,  was  reversed.  And  there  can  be  no 
doubt  that  strictness  is  required  where  the  plaintiff  purports  to 
set  forth  the  note  in  terms.  Upon  the  whple,  we  think,  that 
whether  we  regard  the  proof  offered,  or  the  words  objected 
to,  as  surplusage,  the  objection  must  be  overruled. 


Varnum  Fuller  &  Go.  vs.  M.  H.,  M.  JVf .  &  R.  Milfobd. 

If  tlM  teUMr  of  A  bW,  Ibr  »  TiluMe  eoMldMition,  glf«  ttee  to  th«  malnr  of  Om  oote,  1m 
UMioby  diaehoriM  Um  muoty. 

The  tarety  bM  a  right  to  pay  the  note  and  to  be  mbitltuted  to  all  tbe  righta  of  Um  bolder, 
ehd  any  set  of  hie  whleb  eoepende  tble  recoorM  by  tbe  earety,  rdeaeee  fain. 

By  tbe  law*  of  Indiana  tbe  ennty,  by  firing  notice  to  tbe  bolder,  ean  eeeipei  bfan  la  pva. 
eeed  againet  tbe  prlndpaL 

In  eome  eeaea.  Independently  of  any  statntory  proTMon,  tbe  enrety,  by  a  bill  In  ebaneery, 
may  compel  the  bolder  of  the  note  to  one  aetlTe  diligence. 

This  case  was  argued  by  Messrs.  Fletcher  and  Butler  for 
the  plaintiffs,  and  by  Mr.  Stevens  for  the  defendant. 

OPINION  or  TBE  COUKT  BT  101)08  HOLMAN. 

This  action  is  founded  on  two  promissory  notes,  which  the 
declaration  alledges  were  made  by  the  defendants,  whereby 
they  jointly  and  severally  promised  to  pay  to  the  plaintiffs  the 
sums  of  money  specified  in  said  notes. 

The  defendant,  Robert  Milford,  pleads  that  M.  H.  &  M.  M. 
Milford  executed  said  notes  as  principal,  and  that  he,  the  said 
Bobert  Milford,  executed  them  as  surety,  and  that  after  the 
said  notes  became  due  and  payable  according  to  the  tenor  and 
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effect  thereof,  to  wit-*-oa  the  1 8th  of  July,  1 837,  in  consider- 
ation  that  the  said  M»  H.  &  M.  M«  Mil  ford  had  agreed  with 
the  said  plaiatifls,  to  assign  them,  the  said  plaintiffs,  the  amount 
of  said  notes  (after  deducting  a  credit  on  the  largest  of  said 
notes  of  f  184  15)  out  of  a  certain  judgment  they,  the  said  M. 
H.  &  M.  M«  Milford,  were  to  obtain  the  following  September, 
against  one  WiUiam  WorUiington,  they,  the  said  plaintiffii, 
without  the  consent  of  this  defendant,  did  ogree  to,  and  with 
the  said  M.  H.  &  M.  M.  Milford,  to  give  them  time  upon  said 
notes,  and  not  to  bring  suit  on  said  notes  until  after  the  then , 
next  ensuing  September  term  of  the  Circuit  Court;  and 
that,  in  pursuance  of  said  agreeroent,.the  said  plaintiffs,  without 
the  consent  of  this  defendant,  did  give  the  said  M*  H.  &  M>  M« 
Milford  time  upon. said  notes,  until  after  the  said  September 
term  of  said  Court,  nor  did  said  plaintiffs  sue  Gn  said  notes  nur 
til  long  afterwards,  to  wit:  until  the  commencement  of  thie 
suit,  which,  agreeably  to  the  datcf  of  the  writ,  was  the  first  of 
October,  1839, 

To  this  plea  the  plaint^s  have  demurred,  generally;  and  the 
question  presented  for  the  consideration  of  the  Court,  is, 
whether  the  fieicts  stated  in  this  plea  constitute  a  legal  bar  to 
the  action  against  this  defendant. 

It  has  become  a  well  settled  principle  tliat  in  action  at  law, 
on  simple  contrai&t  at  least,  the  extending  of  the  time  of  pay- 
ment, by  a  valid  contract  with  the  principal,  without  the  con^ 
sent  of  the  surety,  operates  as  a  release  of  the  surety,  and  may 
be  pleaded  by  him  in  bar  of  an  action  for  the  demand. 

For  if  a  creditor  does  any  act  injurioas  to  the  surety,  or  iur 
consistent  with  his  rights,  or  omits  to  do  any  act,  when  requir* 
ed  by  the  surety,  which  his  duty  enjoins  him  to  do,  and  the 
omission  proves  injurious  to  the  surety,  in  all  such  ca^es,  the 
surety  will  be  diseharged;  and  the  surety  has  a  right,  either  by 
a  bill  in  equity,  or,  by  a  written  notice  under  the  laws  of  this 
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State,  to  compel  the  creditor  to  sue  the  principal  as  soon  as  the 
debt  becomes  due;  or  he  may  pay  the  debt  himself  when  it  is 
due,  and  immediately  sue  the  principal.  These  are  rights  that 
are  inseparably  connected  with  his  contract,  and  ydiich  cannot 
be  impaired  without  his  consent.  And  if  the  creditor,  by  a 
new  and  valid  agreement  with  the  principal,  abridges  these 
rights,  by  giving  further  time  of  payment,  he  absolves  the  sure- 
ty from  his  obligation,  and  must  look  to  the  principal  alone 
for  his  demand. 

This  defence  had  its  origin  in  equity,  but  is  now  admitted  in 
actions  at  law.  See  1  Mad.  234.  Bees  v.  Berringian^  3  Yes. 
p.  540«  1  Story's  Eq.  320,  321.  Bank  of  Vniied  States  v« 
Hatch^  6  Peters  250. 

And  in  the  case  of  The  People  v.  Jansen,  7  John.  332,  it  was 
held  that  there  was  nothing  m  the  nature  of  a  defence  by  a  sure- 
ty to  make  it  peculiariy  a  subject  of  equity  jurisdiction;  and 
that  whatever  would  exonerate  a  surety  in  one  Court  would 
exonerate  him  .in  the  other.  See,  also,  1  Blackford  394.  2 
John.  Ch.  Rep.  554.  3  Stark.  Ev.  1389,  1390*  Paine  y. 
Packard  and  Munson^  13  John.  174. 

The  same  doctrine  is  recognized  in  the  case  of  Sprigg  v.  The 
Bank  of  Mount  Pleasant^  16  Pet.  257.  Although  in  that  case, 
the  contract  being  under  seal,  and  oyer  being  had  of  the  obli- 
gation, and  the  defendant  having  executed  the  bond  as  princi- 
pal, the  Court  held  that  he  was  estopped  from  averring  that  he 
was  only  a  surety*  But  the  Court  admit  that  when  the 
action  is  on  a  promissory  note  the  case  is  different,  and  ex- 
pressly recognize  the  doctrine  of  the  case  o(  Paine  v.  Packard 
and  Munson^  supra,  which  was  a  suit  upon  a  promissory  note, 
and  the  surety  was  admitted  to  plead  a  special  request,  made 
to  the  plaintiff,  to  prosecute  the  principal,  and  alledging  a  loss 
of  the  debt  by  reason  of  his  neglect  to  prosecute. 
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The  agreement  which  will  avail  the  surety  as  a  defence  to 
the  acti<MQ,  must  be  founded  on  a  valid  consideration.  A  mere 
agreement  by  the  holder  of  a  bill,  with  the  drawer,  for  a  delay, 
withput  any  consideration  for  it,  and  without  any  consent  of 
the  indorser,  will  not  discharge  the  latter  after  his  responsibility 
has  been  fixed*  M^Lemore  v.  Powell^  12  What.  554.  Clark 
▼•  Derleuy  3  Bos.  &  Pul.  363.  Davy  v.  Pendttgrass,  5  Barn- 
well &  Alderson,  1 87* 

In  the  case  before  the  Court,  the  plea  alledges  that  the  defend- 
ant was  only  a  surety,  and  that  the  plaintiffs,  without  the  consent 
of  the  defendant,  agreed  with  the  principals,  that  in  considera- 
tion that  they,  the  principals,  would  assign  to  the  plaintiff  the 
amount  due  the  plaintiffs,  out  of  a  judgment  that  the  principals 
expected  to  obtain  in  a  short  time,  that  they  would  give  time 
on  said  note  and  not  bring  suit  until  after  the  next  Court;  and 
that  in  consequence  of  said  agreement  time  was  given  ac- 
cordingly. 

The  consideration  here  alledged  was  a  good  and  valid  one. 
The  assignment  of  the  judgment  was  a  proper  subject  of  con- 
tract, and  the  agre^nent  to  assign  it  was  a  subject  of  value 
and  presents  a  valid  consideration  for  the  time  given  to  the 
principals,  and  rendered  the  agreement,  to  postpone  the  bring- 
ing of  suit  on  the  notes  until  after  the  next  Court,  obligatory 
on  the  plaintiffs.  Their  right  of  action,  for  the  time  being, 
was  suspended,  aj^d,  agreeably  to  the  uniform  tenor  of  the 
cases  on  this  subject,  the  defendant  was  released  from  his  lia- 
bUity. 

It  is,  therefore,  the  opinion  of  the  Court  that  the  plea  is 
good. 
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Den  sx  Dxx  Shrew  and  Winter  t».  L  D,  Jones* 

At  comaMm  law  a  Judgment  eraatad  no  Uan  on  the  real  aitata  of  tba  daftndaat. 

Bat  a  Ilia  land  waa  made  UaUato  aatwy  tba  Jodgmant,  nndar  tba  alagtt,  tbia  analai 


Tbera  waa  a  Jodgoent  Uan  on  tba  landa  of  tba  daftndant,  In  Indiana,  baftna  tbora  waa  aaj 
azpraM  statutory  provision  on  tba  nl^aet. 

Tbia  wai  bald  to  ba  tba  affact  of  tararal  ttatntai,  wbicb  aobjaetad  landa  to  azacntlon  and 
aala  nndar  a  Judgment. 

By  tba  act  of  1818  a  lien  was  given  from  tba  rendition  of  tba  Jodgment.  And  tbia  lien  ex- 
tended througbont  tbe  State. 

Tba  act  of  18S4  limila  tbe  Mens  of  tbe  Jndgmenla  of  tbe  Olreott  Goorts  of  Indians,  te  tba 
eonntias  in  wblab  tbe  Judgments  were  entered. 

But  tbls  statute  imposed  no  restrictions  on  tbe  liens  of  tbe  Jodgments  entered  In  tbe  Su- 
preme Court  of  tbe  State. 

Tbe  aet  of  1831  limlts,al80,  tbe  Judgments  of  tbe  Supreme  Court  to  tbe  eoundee  In  wbicb 
tbey  aball  be  entered. 

But  tbia  law  being  passed  aubaaquantly  to  tbe  act  of  Congrem  of  1828,  wbkb  adepts  tba 
execution  laws  of  tbe  States,  4bc.,  can  bave  no  effect  on  tbe  Judgments  of  tbe  Federal  Cmirta. 

Tbo  Jurisdiction  of  tbe  Circuit  Court  of  tbe  United  Stales  is  coextenalve  witb  tbe  Hmito  of 
tbe  0tece  of  Indiana,  and,  consequently,  tbe  llena  of  Hi  JadgmeDla  extend  tbrongbont  tba 
State. 

Prior  to  tbe  aet  of  1831,  tbe  lien  of  tbe  Judgments  of  tbe  Supreme  Court  of  Indiana  was 
eoextenalve  wItb  tbeir  Jurisdiction,  wbicb  extended  to  tbe  limits  of  tbe  State. 

Tba  land  of  a  defendant  ina  Judgment  of  tbip  Coart,  may  be  eold  on  exneatSan,  natwitb' 
atanding  ajudgment  may  be  subsequently  obtained  in  tbe  State  Court,  under  wbicb  a  levy  waa 
first  made  on  tbe  land. 

This  case  iivas  argaed  by  Messrs.  Fletcher  and  Butler  for 
the  plaintiflf,  and  by  Messrs.  Wright  and  P^terson^  Chate  and 
Lockwood  for  tbe  defendant* 

OPINION  OF  THE  COURT. 

The  title  to  the  lot  for  which  this  action  of  ejectment  was 
brought  is  under  a  judgment  of  this  Court,  obtained  the  5th 
December,  1837,  by  Shrew  and  Winston  against  David  Mil- 
ler and  others.  The  fee  of  the  lot  was  vested  in  Candler,  one 
of  the  defendants.    The  first  of  January,  1 838,  an  execution 
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was  duly  issued  upon  said  judgment  and  delivered  to  the  mar- 
shal to  be  executed*  This  writ  was  returned,  replevied,  with 
a  replevy  bond  duly  executed- 

Afterwards,  the  17th  December,  1838,  another  execution 
was  duly  issued,  which  was  levied  by  the  marshal  upon  l6t  one 
hundred  and  forty  two,  in  the  town  of  Logansport,  as  the 
property  of  Candler*  This  lot  was  sold  by  the  marshal  on  due 
notice  being  given,  to  the  lessor  of  the  plaintiff,  for  the  sum  of 
five  hundred  and  fifty  dollars,  which  was  paid,  and  a  deed  was 
duly  executed  by  the  marshal. 

No  copy  of  this  judgment  was  ever  filed  in  the  Clerk's  office, 
under  the  statute  of  Indiana. 

The  defendnnts^  title  was  derived  under  a  judgment  against 
Candler  and  Sludge,  the  96th  February,  1 838.  Execution  was 
issued  on  this  judgment  the  19th  Aprfl,  followiiig,  which  was 
returned  no  property  found.  An  alias  fi.  fa.  was  issued  the 
24th  September  ensuing,  and  levied  on  the  lot  in  controversy, 
which  was  sold  by  execution  the  10th  May,  1839,  to  Jones, 
the  defendant,  who  received  the  sherifi^s  deed. 

The  above  facts  are  admitted  by  the  parties,  and  that  the 
proceedings  m  both  cases  were  regular. 

The  judgment  of  this  Court,  under  which  the  lesslor  of  the 
plaintiff  claims,  having  been  first  obtained,  it  is  insisted  that 
his  right  is  paramount  to  that  of  the  defendant.  On  the  part 
of  the  defendant  it  is  contended  that  the  judgments  of  this 
Court  create  no  lien  on  the  real  estate  of  the  defendant,  beyond 
the  limits  of  the  county  in  which  judgment  is  entered;  and  that 
the  judgment  before  the  State  Court  in  Cass  county,  where 
the  lot  is  situated,  being  obtained  before  the  levy  under  the 
first  judgment,  it  has  the  prior  lien.  And  this  is  the  only  ques- 
tion in  the  case. 

As  land  was  not  liable  to  be  sold  on  execution,  or  extended 
at  common  law,  it  is  clear  that  at  common  law  the  judgment 
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created  no  lien  on  the  land  of  the  defendant.  But  the  argu- 
ment is  not  sustainable  that  a  judgment  can  not  operate  as  a 
lien  on  real  estate,  unless  this  effect  be  specially  given  to  it  by 
statutory  provision. 

The  statute  of  2  West.  13.  Ed.  1,  gave  the  elegit  which  sub- 
jected real  estate  to  the  payment  of  debts,  and  this,  as  a  con- 
sequence, it  has  always  been  held,  gave  a  lien  on  the  lands  of 
the  judgment  debtor.  3  Salk.  212.  1  Wils.  39.  2  Leigh, 
268.  6  Randolph's  Rep.  618.  4  Peters,  1 24.  2  Brock.  252. 
3  Bl.  Com.  418.     2  Bac.  731.    5  Peters,  367. 

The  same  doctrine  was  held  by  the  Supreme  Court  of  this 
State,  in  a  learned  and  able  opinion,  in  the  case  of  Ridge  v. 
Pratker,  1  Black.  401.  The  Court  say,  **we  have  always 
had  a  statute  at  least  as  strong  as  that  of  West.  2,  by  virtue 
of  which  judgments  are  liens  upon  real  estate."  But  until  the 
act  of  1818,  there  was  no  statute  declaring  that  judgments 
should  be  a  lien  on  real  estate.  In  the  view  of  the  Court  such 
lien  arose  from  the  various  acts  subjecting  lands  to  execution. 

The  thirteenth  section  of  the  act  of  1818,,  entitled  ^an  act 
to  prevent  frauds  and  perjuries,"  gives  a  lien  on  the  real  estate 
of  the  defendant  from  the  time  of  signing  the  judgment. 

This  statute,  it  would  seem,  was  introductive  of  no  new 
principle,  but  gave  effect,  from  a  specified  time,  to  a  judgment 
lien.  It  is  unnecessary  to  inquire  whether,  prior  to  this  time, 
the  lien  took  effect  from  the  commencement  of  the  term,  or 
not;  it  is  enough  to  know  that  it  existed. 

The  lien,  under  this  statute,  as  well  as  that  which  existed 
before  the  statute,  being  general,  must  have  extended  through- 
out the  State.  The  Circuit  Courts  had  power  to  issue  execu- 
tions to  any  county  in  the  State.  And  as  their  jurisdiction, 
thus  to  enforce  their  judgments,  extended  throughout  the  State, 
the  lien  must  have  been  coextensive  with  their  jurisdiction. 
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This  act  was  modified. by  an  act  subjecting  real  and  person- 
al estates  to  execution,  approved  30th  January,  18S4.  The 
thirteenth  section  of  this  act  provides,  that  judgments  in  the 
Circuit  Courts  are  hereby  made  liens  on  the  real  estate  of  the 
defendant,  or  defendants,  ifrom  the  day  of  the  rendition  thereof^ 
in  the  county  where  such  judgments  may  be  rendered.  And, 
OQ  recording  a  copy  of  the  record  of  such  judgments  in  the 
clerk's  office  of  any  other  county,  the  same  operates  as  a  lien 
within  such  county*  \ 

This  act  is  restrictive  of  the  lien  of  a  judgment  of  the  Cir- 
cuit Court,  but  it  could  have  had  no  such  effect  on  a  judgment 
entered  by  the  Supreme  Court  of  the  Slate*  This  point  is  not 
known  to  have  been  decided  by  the  Supreme  Court  of  the  State, 
but  it  is  one  which  would  seem  to  admit  of  little  or  no  doubt. 

I^  before  the  passage  of  this  act,  the  liens  of  the  judgments  of 
the  Supreme  and  Circuit  Courts  extending  throughout  the  State, 
which,  it  is  presumed,  no  one  will  *  controvert,  it  is  clear  that 
the  restriction  of  the  lien  on  the  judgments  of  the  Circuit  Court, 
could  impose  no  restriction  on  the  judgments  of  the  Supreme 
Court. 

If  any  thing  w^re  wanted  to  make  this  view  conclusive,  it  is 
found  in  the  act  of  1831.  The  twenty  second  section  of  this 
act,  which  was  enacted  to  prevent  frauds  and  perjuries,  &c., 
provides  that  judgments  in  the  Circuit  and  Stipreme  Courts 
of  this  State,  shall  have  the  operation  of,  and  be,  liens  &c.,  in 
the  county  within  which  such  judgments  may  be  rendered. 

This  act  has  never  received  a  construction  by  the  Supreme 
Court  of  the  State,  nor  is  it  important  now  to  inquire  whether 
the  effect  of  it  must  be  to  limit  the  lien  of  the  judgments  of  the 
Supreme  Court  to  the  county  of  Marion,  in  which,  only,  its 
sessions  are  held.    It  is  etiough  to  know  that  the  object  of  the 
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act  was,  in  some  degree,  to  restrict  the  liens  of  the  judgments 
of  that  court;  and  that  such  restriction  was  not  imposed  by 
the  act  of  1824*  It  is  true  that  in  the'act  of  1831  the  Ch*«cuit 
Court  is  named  with  the  Supreme  Court,  but  this  was  necessar 
ry,  as  the  latter  act  changed  somewhat  the  duty  of  the  clerk 
who  records  the  transcript*  The  ground  may  then  be  assum- 
ed,  that,  up  to  the  year  18'31,  the  original  judgments  of  the 
Supreme  Court  created  a  lien  throughout  the  State* 

By  the  act  of  Congress  of  the  1 9th  May,  1838,  it  is  provided, 
^that  writs  of  execution,  and  other  final  process  issued  on  judg- 
ments and  decrees,  rendered  in  any  of  the  courts  of  the  United 
States,  and  the  proceedings  thereupon,  shall  be  the  same,  ex* 
cept  their  style,  in  each  State,  respectively,  as  are  now,  and 
in  the  courts  of  such  State*'' 

This  act  places  the  States  that  have  been  admitted  into 
the  Union  since  the  judiciary  act  of  178^  was  passed,  in  regard 
to  the  proceedings  of  the  courts  of  the  United  States,  in  all 
respects,  with  the  exception  of  Louisiana,  on  the  same  footing. 
As  this  fact  has  often  been  stated  by  the  Supreme  Cpurt,  it  is 
unnecessary  to  examine  it 

The  act  of  1838  adopts  the  laws  of  Indiana  which  existed 
nt  the  time  of  its  passage,  and  not  those  which  have  been*  subse- 
quently enacted  on  the  same  subject*  Congress  have  not  adopU 
ed  the  laws  of  any  State,  in  regard  to  the  practice  of  the  Courts 
of  the  United  States,  prospectively*  The  law  of  Indiana,  in 
1828,  in  regard  to  judgments  and  executions  in  the  Supreme 
Court,  is  the  law  by  which  the  present  question  must  be  de- 
cided* 

In  the  case  of  Taylor  v*  Th&mp9on,  1  Peters,  367,  the  Court 
say,  ^Hhe  first  point  made  by  the  plaintiff  in  error  is,  that,  by 
the  law  of  Maryland,  which,  it  is  admitted,  is  the  rule  by 
which  this  point  is  to  be  determined,  a  judgment  is  no  lien  on 
real  estate  before  execution  was  issued  and  levied*'' 
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And  in  the  case  of  Canard  v»  Atlantic  In.  Co*,  1  Peters,  453, 
the  Court  say,  the  judgments  in  the  Federal  Courts,  within  the 
district  of  New  York^are  liens  upon  real  property  in  like  man- 
ner as  judgments  of  the  State  Courts,  and  to  the  extent  of  the 
local  jurisdiction  of  the  Court. .  Alid,  so  in  every  other  State, 
•the  judgments  of  the  Federal  Courts  have  the  same  lien,  to  the 
extent  of  its  jurisdiction,  as  the  judgments  of  the  highest  court 
of  the  State.  .  « 

The  act  of  1838  declares  that  the  rules  of  proceeding,  &c., 
shall  be  the  same  in  the  Circuit  Courts  of  the  United  States  ks 
in  the  highest  court  of  original  and  general  jurisdiction  of  the 
State.  The  Supreme  Court  of  Indiana  is  the  highest  court  of 
the  State,  and  its  jurisdiction  is  coextensive  with  the  State. 
Prior  to  the  act  of  1831,  a  judgment  of  that  Court  constituted 
a  lien  throughout  the  State,  and  as  the  jurisdiction  of  the  Cir- 
cuit Court  of  the  CJnited  States  is  also  coextensive  with  the 
limits  of  the  State,  its  judgments  must  create  a  lien  to  the 
same  extent. 

If,  as  contended,  the  liens  of  the  judgments  of  this  court  be 
limited  to  the  county  in  which  they  are  rendered,  as  in  the  in- 
ferior courts  of  the  State,  the  judgments  of  this  court  have,  in 
effect,  no  Uen.  The  law  of  the  State,  which  extends  the  Hen 
of  a  judgment  of  the  Circuit  Court  of  the  State  to  any  county 
within  which  the  record  of  such  judgment  shall  be  recorded, 
can  have  no  application  to  this  court.  We  have  no  right, 
under  it,  to  require  our  judgments  to  be  recorded  by  any  clerk 
of  the  State  </Ourt. 

The  law  of  Indiana,  regulating  judgments  and  executions,  ta 
it  stood  in  1828,  is  the  law  of  Congress,  by  adoption.  Effect 
must  be  given  to  the  provisions  of  this  law,  so  far,  at  least,  as 
they  are  adapted  to  the  organization  and  powers  of  this  court. 
If  the  rules  of  proceeding  by  the  Circuit  Courts  of  the  State 
be  followed  by  this  court,  effect  is  given  to  them  without  refer- 
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ence  to  the  limited  jurisdiction,  of  these  courts.  The  limits  of 
the  State,  in  the  exercise  of  the  jurisdiction  of  this  court,  is  as 
the  limits  of  a  county  to  the  local  court. 

The  modes  of  judicial  proceedings  and  rules  of  property  are 
different  in  the  different  States;  and,  in  adopting  those  rules. 
Congress  designed,  as  far  as  practicable,  to  give  the  same  effect 
to  them  in  the  courts  of  the  Uniqn  as  in  the  courts  of  the  Stale. 
No  ot^er  course  of  legislation  could  have  been  so  well  calcula- 
ted to  produce  a  harmonious  action  in  the  judicial  depart- 
ments of  both  governments.  But  if  a  State  law,  being  framed 
in  reference  to  the  limited^  jurisdiction  of  the  State  Courts,  for 
this  reason  can  not  constitute  a  rule  for  the  Federal  Courts, 
the  legislation  of'  Congress,  on  the  subject,  has  been  in  vain. 
Such  has  not  been  the  view  taken  by  the  Courts  of  the  United 
States. 

The  law  of  the  State  regulates  the  proceedings  of  a  sheriff 
on  execution.  He  is  to  advertise  the  property,  real  or  person- 
al, &c.,  but  his  duties  are  all  limited  to  the  county.  The  same 
rule  governs  the  marshal,  and  operates  throughout  the  State. 

The  principles  of  the  State  law  are  adopted,  but  the  instru- 
ments which  give  effect  to  those .  principles  are  necessarily 
difi^ent,  and  they  are  made  to  operate  throughout  a  more 
extended  jurisdiction. 

But  as  it  regards  the  main,  and,  indeed^  the  only  question  in 
this  case,  we  have  no  need  to  resort  to  this  pourse  of  induction* 
As  has  been  stated,  the  judgment  of  the  Supreme  Court  of  this 
State,  in  1828,  operated  as  a  lien  on  the  real  estate  of  the  judg- 
ment debtor  throughout  the  State,  and  this  is  conclusive  of  the 
question.  The  same  effect  is  given  to  the  judgments  of  this 
court.         ' 

In  the  case  of  the  lessee  of  Selliws  v*  Corwin  et  dL  5  QUo 
Rep.  398,  the  Supreme  Court,  in  a  very  elaborately  consider- 
ed case,  decided  that,  under  a  law  of  that  State  giving  judgment 
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liea^  in  effect^  the  same  us  in  this  State,  the  judgment  of  the 
Circuit  Court  of  the  United  States  conatituted  a  lien  to  the 
extent  of  its  jurisdiction* 

No  supposed  inconvenience  which  arises  under  the  laws  of 
1828,  in  regard  to  judgment  liens,  and  wliich  have  been  rem- 
edied by  the  act  of  1831,  can  operate  against  this  cQUstruc* 
Uon. 

In  most  of  the  States,  it  is  believed,  Uie  judgments  of  the 
Circuit  Court  of  the  United  States  operate  as  a  lien  to  the  ex- 
tent  of  its  jurisdiction. 

If  it  shall  be  deemed  important  to  have  the  records  of  the 
judgments  of  this  court  recorded  in  the  county  where  the 
lands  of  the  defendant  are  situated,  it  may  be  required  by  act 
of  Congress,  or  by  a  rule  of  this  court,  if  the  law  of  the  State 
shall  require  the  clerks  to  make  such  record* 


John  T*  Balch  t;^*  Isaac  and  Sajiukl  Colxak* 

Tte  raU  oC  exebmce  betwtea  two  plaeM  ii  not  ezeloiiTOly  rognlatad  by  the  ezpenie  of 
trttuporttBf  •peeto  fW>m  ooo  plaeo  to  the  other. 

The  trae  mle  la  the  current  rate  at  which  dralla  on  New  Terk  aeil  In  apeda,  or  Ma  eqalv- 
aleot,  ai  Laftfttto,  the  two  polnta  named  in  the  eOBtract. 

Messrs.  Ingram  and  Baird  appeared  for  the  plaintiff. 

OranON  OF  THB  ootniT. 

This  action  was  brought  on  a  promissory  note  for  $536, 
payable  at  the  Lafayette  Bank,  with  the  rate  of  exchange  be- 
tween the  place  <tf  payment  and  the  city  of  New  YorL 
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At  the  time  the  note  was  given  the  La&yette  Bank,  and  the 
other  banks  of  Indiana,  redeemed  their  notes  with  specie;  but 
having  suspended  specie  payments  for  some  months  past,  a 
question  was  raised,  what  shall  be  the  rate  of  exchai^e  ^lich 
the  plaintiff  has  a  right  to  demand.  Shall  it  be  the  present 
rate  of  difference  between  the  depreciated  currency  of  the 
State  and  funds  in  New  York;  or,  shall  it  be  the  ordinary  rate 
of  exchange  between  specie,  or  its  equivalent,  at  Lafayette, 
and  funds  in  the  city  of  New  York? 

The  judgment  of  this  court  is  not  given  to  foe  discharged  in 
depreciated  currency.  The  plaintiff  has  a  light  to  demand 
specie,  or  its  equivalent;  and  we  can  not  rcigard  the  amount, 
which  he  has  a  right  to  recover  by  way  of  exchange,  as  of  teas 
value  than  specie. 

When  the  contract  to  pay  the  exchange  was  made,  both 
parties,  no  doubt,  looked  to  a  sound  circulating  medium,  con- 
vertible into  specie,  and,  of  course,  of  value  equal  to  specie. 
And,  in  such  a  state,  how  is  the  rate  of  exchange  to  be  ascer- 
tained? 

It  is  clearly  not  by  ascertaining  what  would  be  the  expense 
of  transporting  specie  from  the  place  of  payment  to  the  city  of 
New  York.  This,  undoubtedly,  enters  into  the  general  calcu- 
lation on  the  subject,  and  has  great  influence  in  fixing  the  rate, 
but  there  are  other  ingredients  which  must  be  looked  to  in 
making  an  estimate. 

Specie  is  not  transported  at  the  same  rate  as  other  mer- 
chantable commodities.  There  is  the  risk,  the  insurance,  the 
delays,  and  other  contingencies,  which  are  taken  into  the 
account;  and,  not  unfrequently,  the  scarcity  or  abundance  of 
specie  at  the  place  of  remittance,  has  an  important  effect  on 
the  price  of  exchange.  The  only  correct  rule,  therefore,  is  to 
ascertain  the  ordinary  rate  of  exchange  between  the  two 
places;  to  be  established  by  evidence,  the  same  as  the  value  of 
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any  other  thing..  The  inquiry  of  th^  jury  should  be,  what 
was  the  current  price  of  drafts,  in  specie,  or  its  equiiralent,  on 
New  York,  at  Lafayette,  at  the  time  this  note  became  payable. 
This  must  give  the  rate  of  damages  which  the  plaintiff  clilims, 
for  the  difference  of  exchange  between  the  two  places. 


Samuel  Bisphau  vs.  Patterson  and  Walter. 

Bf  tbm  Bngliih  nOa,  the  admlHloitf  of  a  lite  partiMr^are  erldttM  to  elMuve  the  firm. 

A  dilSNroat  rate  has  Jieen  Mtablitbed  In  New  York. 

And  tiM  SapreoM  Court  Mem  inclined  to  adopt  tbe  New  York  rale. 

Cadar  the  antborhy  of  thla  Intimation,  it  It  held  that  a  letter  of  one  of  tbe  deftndante,  ad- 
BdttiDf  tlM  aeeoant,  on  which  the  action  waa  brought,  cannot  be  received  to  bind- the  Ann, 
the  paitnanhlp  having  been  diaaolTOd  before  the  admiaaion. 

This  cause  was  argued  by  Messrs.  Fletcher  and  Butler^  for 
the  plaintiff,  and  by  Messrs.  Stevens  and  Barbour  for  the  de- 
fendants. 

OPINION  OP  THE  COURT. 

Tbi9  is  an  action  of  assumpsit,  brought  against  the  defend- 
ants as  partners.  The  writ  was  served  on  Patterson,  but  the 
marshal  returned  non  est  as  to  Walter. 

The  plaintiff  introduced,  as  evidence,  the  letter  of  Patterson, 
acknowledging  the  justice,  of  the  account  on  which  the  action 
was  brought.  This  was  objected  to  as  evidence,  on  the  ground 
that  the  letter  was  written  after  the  dissolution  of  the  partner- 
ship, and  that  it  is  not,  therefore,  evidence  to  establish  a  part- 
nership demand.  But  the  Circuit  Judge  observed  that  the 
evidence  would  be  received  as  competent,  and  the  point  would 
be  considered,  if  necessary,  on  a  motion  for  a  new  trial. 
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The  jury  found  a  verdict  for  the  plaintiff,  and  the  question 
of  the  admissibility  of  the  evidence  is  now  brought  before  the 
Court,  on  a  motion  to  set  aside  the  verdict*^ 

It  is  a  general  principle  that,  in  a  civil  suit  by  or  against 
several  persons,  who  are  proved  to  have  a  joint  interest  in  the 
decision,  a  declaration  made  by  one  of  those  persons,  concern- 
ing a  material  fact  within  his  knowledge,  is  evidence  against 
him,  and  against  all  who  are  parties  with  him  in  the  suit*  1 
Phil.  Ev.  92;  11  East.  589. 

So,  in  an  action  by  several  partners,  the  adtnission  by  one  is 
evidence  against  all.  1  Maule  &  Selw.  249.  And  where  an 
action  is  brought  against  partners,  the  fact  of  partnership  being 
proved,  the  admissions  of  any  one  of  the  defendants  is  evidence 
to  charge  the  firm.  1  Phil.  Ev.  92.  1  Stark.  N.  P.  e,  81. 
4  Conn.  338.  15  John.  409.  2  Wash.  6,  6,  390.  2  Har.  & 
John.  474,  477.     3  J.  J.  Marsh.  498,  500. 

And,  in  England,  it  is  held  that  the  admission  of  a  partner, 
though  not  a  party  to  the  suit,  is  evidence  against  another 

* 

partner,  who  is  sued  as  to  joint  contracts,  during  the  partner- 
ship,  whether  made  after  the  determination  of  the  partnership, 
or  before.  1  Phil.  Ev.  93.  1  Taunt.  104.  2  Doug.  661.  9 
H.  Blac.  340.  2  John.  667.  1  Gallison  630.  1  Bam.  &  Cres. 
1 69.  2  Bam.  k,  Ores  29.  2  Bing.  306.  Cody  v.  Chepherii 
1 1  Rich.  400.  And,  in  the  case  of  PrUchard  v.  Draper^  1 
Russ.  &  Mylne  191,  which  was  decided  by  Lord  Broughaooi 
it  was  held  that,  though  the  admission  of  one  of  the  partners 
be  not  only  made  after  the  dissolution,  but  be  of  a  payment, 
which  was  made  to  him  after  the  dissolution,  the  evidence  may 
be  received  to  bind  the  other  partner. 

No  rule  of  evidence  seems  to  be  better  settled,  in  the  Eng^ 
lish  courts,  than  this;  and  it  is  conceived  to  be  settled  on  sound 
principles. 
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The  dissolutipn  of  the  partnership  cannot  afiect  the  relation 
which  the  firm  bears  to  its  creditors.  The  individuals  compo* 
sing  it  are  liable  as  partners;  and,  if  they  are  thus  bound,  why 
should  not  the  demand  be  established  by  the  same  evidence, 
as  before  the  dissolution  Y  The  partnership  continues  in  all  its 
force,  as  it  regards  the  particular  transaction;  and  it  would 
seem  to  be  an  anomaly,  that  the  act  of  the  parties,  defendants, 
should  change  the  rule  of  evidence  on  which  their  liability  is  to 
be  established. 

It  is  argued,  that  it  would  be  dangerous  to  the  interests  of 
partners,  i^  after  the  dissolution,  the  admissions  of  one,  in  rela- 
tion to  a  prior  and  partnership  transaction,  should  be  evidence 
against  the  firm.  That,  on  this  ground,  it  would  be  in  the 
power  of  each  individual  that,  composed  the  late  firm,  to  make 
it  responsible  for  his  private  debts. 

If  there  be  any  force  in  this  argument,  it  goes  against  the 
principle,  which  admits  the  confessions  of  one  partner,  as  evi- 
dence to  bind  the  others,  during  the  partnership.  Now,^  this 
rale  is  believed  to  be  no  where  controverted.  It  has  been 
found  safe  in  practice.  But,  if  there  be  danger  in  receiving 
the  admissions  of  a  late  partner,  as  evidence,  in  relation  to  a 
partnership  transaction,  the  danger  must  be  much  greater  to 
receive  such  admissions,  as  evidence,  during  the  partnership. 

in  the  latter  case,  the  admissions  may  go  to  create  an  obli- 
gation on  the  firm,  for  an  individual  transaction;  whilst  the 
former  can  only  relate  to  transactions  prior  to  the  dissolution. 
Admissions,  under  such  circumstances,  could  rarely,  if  ever, 
go  to  prejudice  the  rights  of  the  late  firm.  A  bona  fide  indi- 
vidual transaction,  orgmally,  could  not  easily,  by  the  confession 
of  a  late  partner,  be  established  against  the  firm.  The  danger 
consists  in  the  power  of  the  individual,  at  the  time  of  the  trans- 
action, to  give  it  a  form  which  shall  bind  the  firm. 

12 


90  INDIANA. 


Saaael  Miphcm  «.  PatterMB.  end  Wattv. 


But  this  is  a  question  to  be  decided  by  the  force  of  authori- 
ty^ and  not  of  reason. 

The  weight  of  Ameriban  authority  is  against  the  English 
rule  on  this  subject.  In  the  cases  of  Hackky  ▼•  Patrick^  3 
John.  536;  Waiden  v.  Sherbwme^  15  John.  409;  ShdUm  v, 
Cocke^  3  Mun.  191;  Walker  v.  Ifuberry^  1  Marsh.  189;  9 
Cowan,  57;  Baker  v.  Stackpole^  9  Cowan,  430,  434;  Chardtm 
V.  Calder  4*  Co.^  2  Const.  Rep.  (South  Carolina)  685;  WkHe 
V.  The  Union  Ins.  Co.^  1  Nott  &  M'Cord,  561 ;  Fisher's  Exrs. 
V.  Tucker's  Exrs.^  1  McCord's  Chw  171-2;  Ward  v.  HauxUei 
aL^  5  Har.  &  John.  60;  2  Black.  372,  the  rule  seems  to  be 
settled  thi^t,  after  the  dissolution,  the  admissions  of  a  partner 
is  nol  evidence  to  charge  the  late  firm. 

And,  in  the  case  of  Clementson  v.  Williams^  8  Cranch,  73, 
the  Court  held  that  the  acknowledgment  of  one  partner,  after 
the  dissolution  of  the  partnership,  is  not  sufficient  to  take  a 
case  out  of  the  statute  of  limitations.  And,  in  the  case  of  ft2i 
V.  Morrison^  1  Peters,  373,  the  Court  held  that,  after  a  dissolu- 
tion of  partnership,  no  partner  can  create  a  cause  of  action 
against  the  other  partners,  except  by  a  new  authority,  commu- 
nicated to  him  for  that  purpose.  It  is  wholly  immaterial  ivhat 
is  the  consideration  which  is  to  raise  such  cause  of  action; 
whether  it  be  supposed  a  pre-existing  debt  of  the  partnership} 
or  any  auxiliary  consideration,  which  might  prove  beneficial  to 
them.    Unless  adopted  by  them,  they  are  not  bound  by  it. 

The  case  of  Bell  v.  Morrison  preseilted  the  question,  wheth- 
er, after  the  dissolution,  the  acknowledgment  of  a  partner  took 
the  case  out  of  the  statute  of  limitations;  but  Mr.  Justice  Story, 
who  delivered  the  opifiion  of  the  Court,  considers  the  case  very 
much  at  large,  and  takes  occasion  to  say,  that  the  New  York 
doctrine  was  welt  founded.  He,  it  is  true,  remarks  that, 
whether  the  confessions  of  a  late  partner  can,  for  any  purpose, 
be  admitted  as  evidence  to  charge  the  firm,  was  a  question  not 
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before  the  Court,  though  it  had  been  discussed  by  the  couasel 
on  both  sides;  but,  as  its  deterrninatioh  was  not  necessary  in 
the  case,  it  would  not  be  decided.  But  the  course  of  his  rea- 
soning has  so  direct  a  bearing  on  this  question,  and  so  clearly 
shows  the  view  of  the  Court,  that,  unless  we  close  our  eyes, 
we  can  not  escape  frotn  the  effects  of  it* 

I  have  read  this  opinion  more  than  once,  under  the  strongest 
conviction  in  favor  of  the  English  rule,  and  with  a  sincere  do^ 
sire  to  follow  it,  but  the  language  of  the  opinion  is  so  decisive 
and,  authoritative  that  I  am  forced  to  adopt  the  New  York 
rule.  The  Court  do  not,  in  technical  language,  adjudge  that 
the  admissions  of  a  late  partner  can  not  be  received  as  evi- 
dence, but  they  say  that  the  New  York  rule  is  a  sound  one^ 
and  they  sustain  its  reasonableness  and  (Nropriety.  And  this 
rule  was  shown  to  be  the  foundation  of  all  the  American  de- 
cisions on  the  question. 

1  looked  to  this  opinion  with  the  more  earnestness,  as  my 
brother  Story,  in  the  case  cited  from  Gallison,  had  followed  the 
English  rule;  the  judgment  in  which  case  was  taken  to  the 
Supreme  Court,  and  affirmed.  This  point,  however,  though 
made,  does  not  seem  to  have  been  expressly  decided  by  the 
Supreme  Court.  There  were  several  other  points  on  which 
the  case  turned;  but  it  is  difficult  to  perceive  how  the  judg* 
ment  could  have  been  affirmed,  without  ruling  this  point. 

A  distinction  is  drawn  by  the  Supreme  Court,  between  re- 
ceiving the  admissions  of  a  late  partner,  to  take  the  partnership 
debt  out  of  the  statute,  and  as  merely  evidence  of  the  debt. 
Thai,  to  take  a  case  out  of  the  statute,  a  new  obligation  must 
be  imposed  on  the  late  firm,  which  can  not  be  done  by  th^  ac- 
knowledgments of  a  late  partner. 

In  England,  it  is  said  the  courts,  on  recent  occasions,  have 
been  in  the  habit  of  considering  that  the  effect  of  an  acknowl- 
edgment of  the  debt,  made  by  the  defendant,  is  to  create  a 
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fresh  promise,  and  nat  to  revive  the:  promise  which  is  barred 
by  the  statute.  1  Phil.  £v.  138.  Tanner  v.  Smarts  S  Banu 
&  Cres.  606.  But  a  contrary  doctrine  is  held  in  PiUam  v. 
Foster^  1  Bam.  &  Ores.  S48;  Hunt  v.  Parker^  1  Barn.  &  Aid. 
93;  AyUm  v.  Bolt,  4  Bing.  105;  3  Bing.  339,  638. 

In  the  cases  of  Shelton  v.  Coclcej  3  Mun.  191,  and  SmUk  v. 
Ludlow^  6  John.  367,  it  was  held  that  the  admission  of  a  debt 
by  one  of  several  partners,  made  after  the  dissolution,  will  take 
the  debt,  >  so  admitted,  out  of  the  statute  of  limitations,  though 
the  original  debt  t^an  not  be  so  proved. 

In  the  case  of  Fuher^s  Ex^rs  v.^Tuchet'^s  representatives^  1 
McCord's  Ch.  169,  the  Goiirt  say,  the  admission  or  promise  of 
a  surviving  partner,  will  not  even  take  the  debt  out  of  the  stat- 
ute of  limitations,  as  to  the  estate  of  the  deceased  partner; 
much  less,  would  it  prove  an  original  debt. 

Amidst  this  conflict  of  authority,  I  yield  my  conviction  in 
favor  of  the  English  rule,  to  the  authority  of  the  c^se  of  Bell  v. 
MorrisoTu 

The  verdict  is  set  aside,  and  a  new  trial  granted. 


John  R.  Walker  vs.  Joh;nson,  Administrator  of  Kinnard. 

Whore  a  lUitiita  prorldM  tli«t  an  execiitor  or  adiBiiilgtr«tor,  If  Um  wlile  bo  laoolriot,  maj 
imlitttte  mit  before  o  Probate  Court,  aii4»  by  giving  notice,  compel  the  creditors  to  exhibit 
their  cleima,  to  be  adjudged  and  paid  pro  rata;  and  that  no  Milt  ehall,  afterwarde.  be  brooght 
agalnet  the  executor  or  administrator,  union  the  platntifT  aUedge  that  eneh  executor  or  admin- 
iekrator  hae  been  guilty  of  IVaod,  negligence  or  waeie,  euch  aUeg ation,  In  a  inbeeqnent  iidl> 
must  be  contained  in  plaintiff's  declaration. 

The  declaration  must  shofir  a  legal  right. 

Two  liBrmatiTe  facts  in  a  i^ea  and  replication  may  be  so  contradictory,  the  one  to  the 
other,  es  to  make  an  isMie. 
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As,  wbart  tim  plea  aTemd  diUgeDce  in  Uw  proaeciitlon  of  a  ■oft,  and  the  replication  ebarged 


4  ^^ 

In  sncb  caie  the  replication  would  have  been  more  formal  if  it  bad  negatived  the  afiirma- 
tlon  of  dDigence,  in  tbe  plea,. and  concluded  to  the  coantry. 

Tbe  reirtkatJon,  in  ehaiging  negljf  ence,  and  concluding  with  a  reriflcatlon,  la  wbolly  Irreg- 
al«r,  and  can  not  be  eiiateined. 

This  cause  .was  argued  by  Messrs.  Fletcher  and  Butler  for 
the  plaintiflf,  and  by  Mr.  Morrison  for  the  defendant. 

OPINION  OP  THE  COURT. 

This  action  was  brought  to  recover  the  amount  of  a  prom- 
issory note,  given  by  Kinnard  m  his  lifetime. 

The  defendant  pleaded  that,  the  estate  being  insolvent,  he 
instituted  a  proceedbg  before  the  Probate  Court  of  the  State, 
of  the  proper  county,  under  the  statute,  and  th9.t  the  plaintiff, 
having  been  notified,  becaijne  a  party  to  those  proceedings, 
which  are  still .  pending;  and  the  defendant  avers  that  he  has 
prosecuted  the  same  with  diligence,  and,  without  fraud  or 
waste^  discharged  his  trust. 

To  this  plea  the  plaintiff  replied,  that  the  defendant  had  been 
guilty  of  negligence,. in  prosecuting  the  suit  in  the  Court  of 
Probate,  and  concluded  with  a  verification. 

To  this  replication  the  defendant  demurred  specially* 

The  33d  section  of  the  act  to  organize  Probate  Courts^  &c*, 
pTOvides,  ^if  the  personal  and  real  estate  shall  be  insufiicient  to 
pay  the  debts,  the  administrator  may.  loake  application  to  the 
Court  of  Probate,  exhibiting  certain  inventories,  and  the  Court 
is  required  to  give  notice  to  creditors  to  file  their  claims,  which 
are  to  be  duly  adjudged  and  paid,  so  far  as  a  proportionate  dis- 
tribution shall  go. 

^  And,  from  the  date  of  filing  the  complaint,  no  suit  or  action 
shall  be  brought  or  sustained  against  such  executor  or  admin- 
istrator,  unless  waste  or  negligence  or  fraud,  in  the  discharge 
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of  the  duties  of  his  trust,  as  such,  be  alledged  against  such  ex- 
ecu  tor  or  administrator;  and  if  any  such  suit  or  action  be 
brought  after  the  filing  of  such  complaint,  the  plaintiff,  com- 
plainant or  claimant,  alledging  such  fraud,  negligence  or  waste, 
and  such  plaintiff,  complainant  or  claimant,  shall  fail,  upon  the 
trial  thereof,  to  establish  such  fraud,  negligence  or  waste, 
against  such  executor  or  administrator,  such  plaintifT,  com- 
plainant or  claimant,  shall  pay  the  costs  of  such  suit  or  action, 
although  he  may  recover  a  verdict,  decree  or  judgment,  against 
such  executor  or  administrator;  for  which  costs,  such  executor 
or  administrator  shall  have  judgment.'! 

The  Court  of  Probate,  under  this  statute,  has  jurisdiction  in 
the  mode  pointed  out,  when  the  parties  are  properly  brought 
before  it;  and  its  decision  is  final,  and  must  be  so  held,  until 
reversed. 

On  general  principles,  the  pendency  of  a  suit  before  the 
Court  of  Probate,  of  which  it  has  jurisdiction,  is  pleadable,  in 
abatement,  to  a  subsequent  action  for  the  same  cause.  And 
there  does  not  appear  to  be  any  thing  in  the  mode  of  exercis- 
ing jurisdiction  in  this  case,  which  should  make  it  an  exception 
to  the  general  rule. 

The  executor,  finding  the  assets  would  be  insufiScient  to  pay 
the  demands  against  the  estate,  instituted,  before  the  Probate 
Court,  the  proceedings  authorized  under  such  chrcumstances. 
Notice  was  given,  and  the  present  plaintiff  filed  his  claim,  and 
became  a  party  to  the  proceedings.  These  proceedings  are 
still  pending.  And  this  is  the  substance  of  the  plea,  in  abate- 
ment, to  the  present  action,  filed  by  the  defendant,  with  the 
averment,  that  he  has  diligently,  aind  without  fraud  or  waste, 
discharged  his  duties,  and  prosecuted  the  suit  in  the  Probate 
Court. 

To  this  plea  the  plaintiff  replies,  that  he  has  been  guilty  of 
negligence  in  the  prosecution  of  the  above  suit. 
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Regularly,  the  plaintiff  should  have  negatived  the  affirmation 
of  diligence^  in  the  defendant's  plea,  and  have  concluded  to  the 
country;  or,  if  he  considered  the  plea  defective,  he  should 
have  demurred  to  it. 

It  is  said  that  two  affirmatives  make  an  issue,  when  the  sec- 
ond is  so  contrary  to  the  first,  that  it  can  not,  in  any  degree, 
be  true.  1  Ghitt.  PI.  691.  Co.  Lit.  126,  a.  It  may  be  said, 
that  negligence  is. opposed  to  diligence,  and  that  the  affirma- 
tives, in  these  pleas,  come  within  the  rule.  If  this  be  adhnitted, 
it  is  still  a  most  awkward  and  unsatisfactory  mode  of  making 
up  an  issue.  But,  in  any  view,  this  replication  can  not  be  sus- 
tained, as  it  concludes  with  a  verification,  instead  of  an  issue 
to  the  country. 

The  demurrer  to  the  replication  brings  before  the  Court  the 
sufficiency  of  the  pleadings  on  both  sides. 

It  is  argued,  that  this  proceeding  is  in  the  nature  of  an  action 
against  the  administrator,  suggesting  a  devastavit,  and  that  it 
must  be  governed  by  the  same  rule. 

However  much  in  form  this  may  be  like  an  action  charging 
a  devastavit,  in  effect  it  is,  in  some  respects  at  least,  altogether 
different. 

The  administrator,  by  this  proceeding,  is  not,  necessarily, 
made  personally  responsible  for  the  judgment.  If,  on  the  trial, 
it  should  be  made  to  appear  the  defendant  had  been  negligent 
in  the  prosecution  of  the  suit  in  the  Probate  Court,  that  would 
not  make  him  personally  liable  as  on  a  devastavit;  nor  would 
the  judgment  probably  be  so  entered  against  him,  if  he  were 
convicted  of  waste  or  fraud. 

There  is  another  statute  which  regulates  the  proceeding 
against  an  executor  or  administrator,  on  suggesting  a  devasta- 
vit, and  under  which  a  personal  liability  is  established.  A  pro- 
cedure under  this  statute  would,  undoubtedly,  be  authorized 
by  the  probate  act.    The  statute  provides  that,  after  the  insti- 
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tution  of  the  suit  in  the  Court  of  Probate,  ^  no  suit  or  action 
shall  be  brought  or  sustained  agliinst  such  executor  or  adroinu- 
trator,  unless  waste  or  negligence  or  frauds  in  the  discharge  of 
the  duties  of  his  trust,  as  such,  be  alledged  against  such  execu- 
tor or  administrator." 

In  the  declaration,  there  is  no  such  allegation;  and  the  plea, 
which  sets  up  the  pendency  of  the  suit  in  the  Probate  Court, 
and  avers  that  such  suit  has  been  diligently,  prosecuted,  &&, 
under  the  statute,  contains  matter  which,  if  true,  must  abate 
the  plaintiff's  action.  It  shows  a  state  of  facts  which,  by  the 
express  provision  of  the  statute,  prohibits  the  plaintiff  from  sus- 
taining his  action. 

The  allegation  of  fraud,  negligence  or  waste,  is  essential  to 
the  maintenance  of  the  plaintiff^s  action;  and  this  must  be 
found  in  his  declaration.  His  suit  is  brought  during  the  pen- 
dency of  the  proceeding  before  the  Court  of  Probate;  and  such 
suit,  the  statute  declares,  shall  not  be  sustained,  unless  the  alle- 
gation be  made.  Under  this  state  of  facts,  the  allegation  is 
essential  to  the  plaintiff's  right  to  sue,  and,  consequently,  it 
must  be  contained  in  the  declaration. 

In  pleading  upon  statutes,  where  there  is  an  exception  in  the 
enacting  clause,  the  plaintiff  must  show  that  the  defendant  is 
not  within  the  exemption;  but  if  there  be  an  exception  in  a 
subsequent  clause,  that  is  matter  of  defence.  1  Chitt.  PI.  364. 
1  Tern,  144.  6  Term,  559.  1  East.  646.  3  Chitt  Rep.  583. 
All  the  circumstances,  necessary  to  constitute  a  legal  right  of 
action,  must  appear  on  the  face  of  the  declaration.  1  Chitt. 
PI.  276.    Co.  Lit.  17,  rt,  303.    Com.  Di.  Pleader,  6,  7. 

The  statute  does  not  originate  the  cause  of  action;  but  it 
protects  the  defendant  from  an  action,  unless  he  be  charged 
with  fraud,  negligence  or  waste.  Now,  is  this  matter  of  de- 
fence to  be  set  up  by  the  defendant,  or  is  it  inseparably  con- 
nected with  the  plaintiff's  right  to  sue? 
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An  executor  or  administrator  can  only  be  made  personally 
responsible,  by  a  suit  suggesting  a  devastavit;  and  this  sugges- 
tion  must  always  be  made  in  the  deo^laration.  Now,  in  the 
present  case,  the  defendant  is  not  liable  to  be  sued,  unless  neg- 
ligence, fraud  or  waste,  be  charged. 

Suppose  a  statute  provided  that  an  executor  or  administrator 
should  not  be  liable  to  be  sued,  until  after  the  expiration  of  a 
year  from  the  time  his  duties  commenced,  unless  he  should  be 
charged  with  fraud,  negligence  or  waste,  must  not  such  charge 
be  made  in  the  declaration,  if  the  suit  be  brought  before  the 
expiration  of  the  yeart  And  is  not  the  pase  supposed  analo- 
gous to  the  one  under  consideration? 

As  before  remarked,  the  Court  of  Prbbate  havipg  jurisdiction 
of  the  case,  no  reason  is  perceived  why,  on  general  principles, 
the  pendency  of  the  suit  there  should  not  be  pleadable  in  abate- 
ment, in  a  subsequent  action  for  the  same  cause.  But  the 
statute  authorizes  a  subsequent  action,  provided  the  plaintiff 
alledge  fraud,  negligence  or  waste,  against  the  executor  or  ad- 
ministrator. In  this  view,  the  statute  may  be  considered  as 
enlai^ng  the  right  of  the  plaintiff  to  sue,  on  certain  conditions; 
and  it  would  seem  to  be  reasonable  that  he  should  show,  in  his 
declaration,  the  defendant  is  liable  to  be  sued. 

The  statute  provides  that  if,  on  the  trial,  the  plaintiff  shall 
fail  to  prove  the  allegation  of  fraud,  negligence  or  waste,  he 
shall,  notwithstanding,  recover  a  judgment  for  the  amounidue, 
but  not  for  costs;  but,  if  he  prov^  fraud,  negligence  or  waste, 
he  may  have,  also,  a  judgment  for  the  costs. 

Upon  the  whole,  we  think,  under  the  statute,  it  would  be  the 

most  convenient  mode  for  the  plaintiff  to  make  the  allegation 

in  his  declaration,  where  he  brings  the  suit  under  the  aboVe 

circumstances,  and  that  such  an  allegation  would  be  analogous 

to  the  rules  of  correct  pleadings 

On  this  suggestion,  the  plaintiflPs  counsel  asked  leave  to 

amend  their  declaration,  and  it  was  granted. 
13 
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John  McOlintick  vs.  David  Cummins. 

If  Ibe  maker  of  «  note  prove  UuU  it  wae  ft-uidulently  obtained,  the  plaintiff,  being  m- 
dgnee,  ta  bound  to  ibow  that  tbe  note  waa  aaeigned  to  him  for  a  Taluable  conaliflerallaii. 

The  (tneral  iMue,  which  dcnlea  the  execution  of  tbe  Initmment,  moat  be  aw«m  to,  ondff 
the  atatate  of  Indiana,  which  ia  adopted  aa  a  rale  of  praetloe  inthli  Ooort. 

This  case  was  argued  by  Mr.  Brice  for  the  plaintiff,  and  by 
Mr.  Stevens  for  the  defendfint. 

OPINION  OF  THB  COU^T. 

The  plaintiff,  as  indorsee  of  a  promissory  note,  brought  this 
action;  and  the  defendant  has  pleaded  the  general  issue,  and 
annexed  a  notice  that  he  would  prove,  on  the  trial,  the  note 
was  fraudulently  obtained  by  duress,  &c.  And  the  question 
now  submitted  to  the  Court  is,  whether,  if  fraud  shall  be  prov- 
ed, the  plaintiff  shall  be  required  to  show  that  the  note  was 
assigned  to  him  for  a  valuable  consideration. 

The  note  and  the  assignment  import  a  valuable  considera- 
tion, but  the  consideration  of  either  may  be  impeached.  If  a 
note  were  given  without  consideration,  and  was  afterwards 
assigned  for  a  valuable  consideration,  the  original  want  of  con- 
sideration would  not  be  a  good  plea,  by  the  maker  of  the  note, 
against  the  assignee.  Hence  it  is  necessary,  under  the  late 
forms  of  pleading  in  the  action  of  assumpsit,  adopted  in  Eng- 
land, for  the  maker  of  the  note  to  plead,  when  the  action  is 
brought  by  the  assignee,  that  the  note  was  given,  and  also  as- 
signed, without  consideration;  and  the  plaintiff  can  then  join 
issue,  either  on  tlie  want  of  consideration  on  the  giving  of  the 
note,  or  on  the  assignment  of  it,  but  not  on  both. 

The  same  question  is  substantially  presented,  in  a  form  some- 
what different,  by  the  present  notice.  Under  the  notice,  the 
defendant  is  bound  to  show  that  the  note  was  obtained  iraudu- 
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lently,  as  alledged;  and,  this  being  done,  the  plain tifT  is  then 
required  to  show  how  he  obtained  the  note.  The  fraud  estab- 
lished, throws  suspicion  on  the  note,  and  devolves  on  the  plain- 
tiff the  necessity  of  proving,  that  he  received  the  note  in  the 
due  course  of  business^  and  paid  for  it  a  valuable  consideration. 
5  Pick.  413.  Chitt.  on  Bills,  78,  79.  5  Binn.  469.  1  Camp. 
100.     3  Gamp.  574. 

A  question  is  made  before  the  Court,  whether  the  statute  of 
the  State  of  Indiana,  which  requires  a  plea  that  puts  in  issue 
the  execution  of  the  instrument  on  which  the  action  is  founded, 
to  be  sworn  to,  is  regarded  by  the  Court.  This  statute  is 
adopted  as  a  rule  of  practice;  and,  unless  the  truth  of  the  plea 
be  verified  by  affidavit^  the  execution  of  the  instrument  need 
not  be  proved. 


H.  SuTDAM.  &  Co.  vs.  J.  B.  Vance. 

To  ralettw  a  tareiy  tbe  bolder  of  a  note  miutt  Ibr  a  ▼aloable  coatlderation,  five  time  to 
tbo  priDcipal. 

If  the  principal  eonfew  Judgment  at  the  firit  term,  with  atay  of  ezecntion  until  the  aeeond, 
and  U  appears  that.  In  the  ordinary  course  of  tbe  buaineaa  of  the  Court,  a  Judgment  could  not 
licve  been  oUalaed  before  tbe  eeeond  term,  no  time  it  given  which  affects  tbe  liability  of  tbe 


Time  giyen  to  tlie  principal,  at  tbe  instance  of  tbe  surety,  or  with  bis  consent,  affords  no 
grouBd  Ibr  bis  reieaae.  Kor  is  an  indorser  discharged  where  time  is  given  by  an  unauthor. 
toad  agent  of  tbe  plaintift 

A  wlUMa  most  liave  a  direct  Interest  to  render  bhn  incompetent. 

An  attorney  wlw  may  be  cliargealile  with  negligence,  is  liable,  only,  to  the  extent  of  tbe 
l^fiiry  his  client  has  received. 

This  cause  was  argued  by  Mr.  Lochvood  for  the  plaintiffs, 
and  by  Mr.  Switser  for  the  defendant. 
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OPINION  OF  THE  COURT. 

This  action  was  brought  against  the  defendant  as  the  indor 
ser  of  a  promissory  note.  The  attorney,  Mr.  Lockwood, 
being  sworn  as  a  witness,  stated,  that  he  received  the  note  for 
collection  some  time  in  the  year  1838.  That  he  shortly  after- 
wards called  on  the  defendant,  as  indorser,  who  admitted  that 
he  had  received  regular  notice  of  the  nonpayment  of  the  note, 
and  that  he  was  liable  to  pay  it. 

When  he  received  the  note  from  the  agent  of  the  frfaintiflr, 
the  witness  observed,  that  if  he  should  have  to  bring  suit 
against  the  maker  of  the  note,  who  resided  in  Illinois,  he  should 
expect  a  higher  compensation  than  if  the  suit  was  brought  ia 
Indiana.  That  the  defendant  specially  requested  the  witness 
to  bring  the  suit  against  the  maker.  And  the  note  was  sent  to 
Illinois,  and  suit  was  brought  against  the  maker  at  the  instance, 
and  for  the  benefit,  of  the  indorser. 

The  maker  of  the  note  executed  a  power  of  attorney  to  con- 
fess a  judgment  on  the  note,  with  stay  of  execution  until  the 
second  term  of  the  court;  and  it  was  proved,  that  in  the  ordi- 
nary course  of  proceeding  in  the  court,  a  judgment  could  not 
have  been  obtained  before  the  second  term.  No  pari  of  the 
note  could  be  made  from  the  maker,  and  this  suit  was  brought 
against  the  indorser. 

The  defendant's  counsel  moved  the  Court,  on  this  state  of 
facts,  to  instruct  the  jury: 

First:  That  the  indorser  was  discharged  from  liability,  as 
time  was  given  to  the  principal  on  the  judgment,  as  above 
stated. 

Second:  That  the  testimony  of  Mr.  Lockwood  was  incom- 
petent, by  reason  of  interest,  and  should,  therefore,  be  with- 
drawn from  the  jury. 
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In  regard  to  the  first  point,  it  is  a  well  established  rule,  that 
livhere  the  holder  of  a  note,  for  a  valuable  consideration,  gives 
time  to  the  principal  on  the  note,  the  surety  is  thereby  dis- 
chai^d.  It  is  the  right  of  the  surety,  at  any  time,  to  pay  the 
note,  and  be  substituted  to  all  the  rights  of  the  holder;  and  if 
the  holder  shall  make  a  contract  with  the  principal  which  shall 
suspend  the  right  to  coerce  payment,  this  suspension  is  to  the 
prejudice  of  the  surety^  and  he  is,  consequently,  released* 

But  in  this  case  there  seems  to  have  been  no  suspension  of 
the  right  of  the  plaintiff,  and  if  there  had  been  such  suspension, 
at  the  instance,  and  for  the  benefit,  of  the  indorser,  his  consent 
was  a  waiver  of  any  advantage  from  it. 

It  does  not  appear  that  either  the  agent  of  the  plaintiffs  or 
their  attorney  was  authorized  to  give  time  to  the  principal  in 
the  note;  and  if  time  were  given  without  the  authority  of  the 
plaintiflls,  they  are  not  to  be  prejudiced  by  it. 

It  is  proved  that,  in  the  ordinary  course  of  the  business  of 
the'  Court,  a  judgment  could  not  have  been  obtained  before  the 
second  term;  there  was  no  time  given^  therefore,  which  could 
affect  the  liability  of  the  defendant.  Whether  we  consider 
the  assent  of  the  defendant  to  the  proceedings  on  the  judgment 
in 'Illinois,  or  the  fact  that  no  time  on  the  judgment  was  given 
beyond  the  ordinary  course  of  the  Court,  or  the  power  of  the 
agent,  it  is  equally  clear  that  nothing  has  been  done  which 
goes  to  discharge  the  defendant.  If  the  holder  of  a  note,  who 
has  sued  the  maker,  obtain  a  judgment,  and  agree,  in  consid- 
eration thereof,  not  to  issue  execution  before  a  certain  day, 
before  which  day  he  could  not,  by  the  practice  of  the  Court, 
have  otherwise  obtained  a  judgment;  this  is  not  such  an  indul- 
gence to  the  maker  as  will  discharge  the  indorser.  Hallet  v. 
Holmesy  18  John.  Rep.  28.  Bmen  v.  Marquand^  17  John. 
Rep.  58. 
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There  seems  to  be  do  ground  on  which  to  overrule  the  tes- 
timony of  the  witness,  Lockwood. 

It  is  contended  that,  by  giving  time  on  the  judgi^ent  in 
Illinois,  he  has  made  himself  liable  to  the  plaintiflr,,and  that  by 
establishing  a  right  of  recovery  against  the  present  defendant, 
he  exonerates  himself* 

In  the  ifirst  place  there  seems  to  be  no  ground  on  which  to 
make  the  witness  liable  as  an  attorney.  His  liability  attaches, 
in  this  view,  only  for  gross  negligence.  And  the  extent  of  his 
liability  depends  upon  the  injury  the  plaintiffs  may  have  re- 
ceived* It  must  be  shown,  therefore,  not  only  that  the  attor- 
ney was  grossly  negligent  m  proceeding  against  the  maker  of 
the  note,  but  that  the  amount  might  have  been  collected  from 
him,  had  the  proper  steps  been  taken* 

Now,  there  is  no  evidence  of  negligence  whatever,  nor  any 
as  to  the  ability  of  the  maker  of  the  note,  at  any  time,  to  pay 
it*  There  is,  therefore,  not  the  shadow  of  a  ground  for  the 
objection  to  the  competency  of  the  witness* 

The  verdict  in  this  case  can,  in  no  respect,  operate  benefi- 
cially to  the  witness,  in  any  suit  which  may  foe  brought  against 
him*  And,  indeed,  it  appears,  from  th^  facts,  that  he  is  in  no 
shape  liable  to  the  plaintiffs,  for  the  amount  of  the  note 'in 
question* 

The  jury  found  for  the  plaintiffs,  and  a  judgment  was  enter- 
ed on  the  verdict* 
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Ab  indcRver  of  a  note  wbo  InerfiMi  Iili  liability,  by  ladoKMmeBt,  beyond  wbat  tbo  law 
implies,  !■  to  be  considered  ae  a  gnarantor. 

And  tide  new  contract  can  only  be  eafbrced  between  tbe  parties  to  IL 

It  does  not  paM  to  any  snbaequent  assignee.  Tbe  late  deeislons  in  Bngland  teqnlre  an 
i«reeinent  to  pay  tbe  debt  of  anotber  to  state  In  it  tbe  consideration. 

Tbat,  under  tbe  statute  of  frauds,'  the  consideration  is  a  part  of  tbe  agreement,  wblcb 
flUMt  be  In  writing. 

Pijor  to  tbcse  decisions  tbe  mle  was  otberwise.  And  tlie  latest  decisions  asem  not  rvf 
strictly  to  sustain  this  constmetlon. 

In  this  eonntry  tbe  weight  of  aathority  doee  not  coincide  with  tbe  English  rule. 

Bat  in  tills  case  the  guarantors  are  the  holders  of  the  note,  and  their  guaranty  Is  a  part  of 
tbe  tnmtai  of  H,  which  imports  a  ebnskleration. 


Mr.  Beaumont  and  Skinner  appeared  for  the  plaintiffs,  and 
Mr.  Spring  for  the  defendants. 

OPINION  OP  THE  eOUET. 

This  action  is  brou^t  by  the  plaintiffs  as  assignees  of  the 
following  note: 

K)n  the  90th  of  August,  18S8,  we  jointly  and  severally 
promise  to  pay  James  Kinza,  or  order,  the  sum  of  three  thou- 
sand nine  hundred  dollars,  with  seven  per  cent,  interest  per 
annum  from  the  date  hereof,  for  value  received  of  him. 

Mabk  Braobien,  Jr., 
Mark  Beaobien,  Sen. 
Chicago,  August  30, 1 837. 
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Indorsed:  ^I  assign  the  within  note  to  Benjamin  Harris, 
-without  any  recourse  on  me.  October  10,  1837.  James 
Kinza." 

^I  hereby  guaranty  the  payment  of  the  within  note,  uncondi- 
tionally.    Benjamin  Harris*'' 

««We  guaranty  the  payment  of  the  within  note,  at  the  Chi- 
cago branch  of  the  State  Bank  of  Illinois.  Kemball  &  Porter, 
A  Garrett,  George  W.  Dale." 

In  the  first  count  in  the  declaration,  the  plaintifis,  who  are  the 
last  assignees,  set  out  the  note  and  the  assignments,  and  aver 
that  when  the  note  became  payable,  the  said  Mark  Beaubien, 
Jr.,  did  not  reside  in  Illinois,  but  in  Michigan;  and  that,  the 
24th  August,  1 838,  at  the  city  of  Chicago,  the  said  plaintiffs 
instituted  a  suit  on  the  note  against  Mark  Beaubien,  Sen., 
against  whom  judgment  was  entered.  That  execution  on  the 
judgment  was  issued,  which  was  returned  no  property. 

The  second  count  contains  the  assignments,  and  the  nqte, 
&c.,  as  the  first  count. 

The  third  count  contains  the  note,  the  assignments,  and 
avers  that  the  defendants  assigned,  and  then  and  there  guaran* 
tied  the  payment  of  the  said  note,  on  the  day  it  should  fall  due, 
and  payable  at  the  Chicago  branch  of  the  State  Bank  of  Illinois, 
&c.    And  that  when  the  note  became  due  suit  was  brought, 

&C. 

The  fifth  count  sets  out  the  note,  the  assignments,  and  avers 
that  the  defendants  promised  to  guaranty,  and  did  guaranty, 
the  same,  as  above,  &c. 

The  sixth  and  seventh  counts  are  substantially  the  same  as 
above.  The  defendants  pleaded  the  general  issue.  And,  on 
the  trial,  an  objection  was  made  to  the  introduction  of  the 
note,  and  the  indorsements  thereon,  on  the  ground  that,  in  the 
first  and  second  counts,  the  assignments  of  the  note,  merely, 
are  set  out,  whilst  the  indorsements,  under  which  the  plaintiffi 
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daim,  is  a  guaranty  to  pay  the  note  at  the  Ghicago  branch  of 
the  State  Bank  of  Illinois*  And  this  guaranty,  it  is  contended, 
is  not  evidence  under  the  oth^  counts,  because  the  action  is 
not  brought  on  it,  and  no  consideration  for  the  guaranty  ap- 
pears either  on  its  face,  or  from  the  averments  in  the  declara- 
Uon. 

The  indorsement  of  the  note  by  the  defendant^:  to  the  plam- 
tifis,  is  not  a  mere  assignment  of  the  noten  but  the  indorsers 
guaranty  the  payment  of  the  amount,  when  due,  at  a  spiecific 
place*  This  created  a  liability  somewhat  different  from  that 
which  the  law  implies  from  an  ordinary  indorsement.  On  the 
face  of  the  note  no  place  of  payment  is  designated.  The  in-* 
dorsement,  then,  changes  the  place  of  payment,  and  binds  the 
indorsers  as  guarantors  for  the  amount. 

This,  to  some  extent,  at  least,  must  be  considered  a  new 
contract.  A  contract  which  can  only  be  enforced  by  the 
plaintiffs  with  whom  it  was  made.  Had  they  assigned  the 
note,  this  guaranty,  by  the. defendants,  would  not  have  passed 
to  the  assignee,  as  would  a  guaranty  given  at  the  creation  of 
the  note.  It  was  a  new  contract,  so  far  as  a  different  liability 
from  a  simple  indorsement  was  incurred,  not  incorporated  in 
the  note,  nor  transferable  by  its  indorsement. 

In  the  case  of  the  Oxford  Bank  v.  Haynes^  8  Pick.  Rep.  423, 
it  was  held,  that  where  upon  a  promissory  note,  made  by  S. 
and  A.  to  the  plaintiffs,  were  written  the  words — **i  guaranty 
the  payment  of  the  within  note,"  which  were  signed  by  the 
defendant,  that  he  was  a  guarantor,  and  not  a  surety. 

If  the  indorsement  of  the  defendants  be  considered  a  guar* 
onty,  the  action  must  be  upon  it  as  a  special  agreement,  or 
upon  the  consideration  which  induced  the  defendants  to  enter 
into  it.  3  Cox.  173.  S  Bro.  66,  614.  2  Schol.  &  Lef.  113. 
ChitU  on  Bills,  (Ed.,  1 839,)  373.    The  third  count  m  the  declar 
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ration,  and  the  counts  that  followed  it,  set  out  the  guaranty, 
and  the  breach,  &c. 

And  here  a  question  is  raised,  and  elaborately  argued, 
whether  this  guaranty  is  binding,  as  it  states  no  consideration. 
That  this  is  an  undertaking  by  the  defendants  to  pay  the  debt 
of  another,  which  by  the  statute  of  frauds  must  be  in  writing; 
a  nd  that,  as  a  consideration  is  essential  to  the  validity  of  every 
such  agreement,  it  must  be  stated  in  the  agreement* 

The  statute  of  frauds  of  this  State,  in  regard  to  this  question, 
is,  substantially,  copied  from  the  39  Can  2,  Ch.  3,  sec.  4.  ^No 
action  shall  be  brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  of  some  other  person  thereunto  by  him 
lawfully  authorized/' 

Whether  the  consideration  constitutes  an  essential  part  of 
the  agreement,  which,  by  the  act,  must  be  in  writing,  b  a 
question  that  has  been  much  discussed  in  England  and  in  this 
country,  and  upon  which  courts  have  differed  in  their  decis- 
ions. 

Until  the  decision  of  the  case  of  Wain  and  another  v.  Walr 
ters^  5  East.  Rep.  10,  was  decided.  Lord  Ellenborou^  said, 
^we  had  always  taken  the  law  to  be  clear,  that  if  a  man  agreed, 
in  writing,  to  pay  the  debt  of  another,  it  was  not  necessary 
that  the  consideration  should  appear  on  the  face  of  the  wri- 
ting; and  so  understanding  the  law  we  have  no  authority  or 
disposition  to  change  it." 

Tlie  action  of  Wain  and  another  was  brought  against  Wal- 
ters, as  the  assignees  and  holders  of  a  bill  of  exchange,  drawn 
by  one  Gore,  and  accepted  by  one  Hall,  which  was  due,  and 
for  the  payment  of  which  the  defendant  gave  the  following 
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promise  in  writing:  ^Messrs.  Wain  &  Co»,  I  will  engage  to 
pay  you  by  half-past  four  this  day,  fifty  six  pounds  and  expen- 
ses on  bill,  that  amount  on  HalU" 

On  this  promise  the  plaintiffs  alledged  that  they  stayed  prb- 
ceedings,  &c.;  but  the  Court  held  that  it  was  not  binding,  as 
the  consideration,  which  was  a  part  of  the  agreement,  was  not 
stated  in  it*  That  without  a  consideration  the  agreement  was 
inoperative,  and  that  they  might  as  well  hear  parol  proof  of 
the  promise  as  the  consideration*  ' 

This  decision^  has  been  much  examined  in  England,  and  in 
several  late  cases  has  been  confirmed*  And  particularly  in 
the  cases  of  Saunders  v.  Wake/kldy  4  Bam.  &c  Aid.  595.  Jen- 
Uns  and  another  v.  JReynoldsyS  Brod.  &  Bing.  14.  James  v. 
Wittiamsj  5  Bam.  &  Adol.  1109.  Claney  v.  Peggott^  2  Adol. 
&  Ellis  473. 

The  same  doctrine  hais  been  sanctioned  in  the  cases  of  LBon-- 
ard  V.  Vredenburgh^  8  John.  Rep.  39.  jAinson  v.  Wymart^  16 
Wend,  346.  It  has  been  denied  in  the  cases  of  Hunt  v.  Adams^ 
Mass.  Rep.  360.  Puckard  v.  Richardson^  17  Mass.  R^p.  123. 
Levy  V.  Merrill^  4  GreenT.  Rep.  180;  lb.  387.  Sage  v.  Wil- 
cox^ 6  Conn.  Rep.  81.  Miller  v.  iroine^  1  Dev.  &  B.  Rep. 
103.  5  Cranch,  151-2.  In  ex  parte  Minet  14,  Yes.  189, 
Lord  Eldon  said,  there  was  a  variety  of  authorities  directly 
contradicting  Wain  and  another  v.  Walters;  nnd  in  ex  parte 
Gardom,  1 5  Yes*  386.  he  says,  ^until  that  case  was  decided  I  had 
always  supposed  the  law  to  be  clear,  that  if  a  man  agreed,  in 
writing,  to  pay  the  debt  of  another,  it  was  not  necessary  that 
the  consideration  should  appear  in  the  writing." 

On  reading  the  late  English  decisions  on  this  subject,  I  can- 
not perceive  the  conclusiveness  of  the  reasoning  of  the  Judges. 
Mor  can  I  perceive  the  danger  of  subverting  the  object  of  the 
statute,  by  adhering  to  what  Lords  Eldon  and  EUenborough 
considered,  before  the  decision  of  Wain  and  another  v.  Wal- 
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iers,  its  setd^d  construction.  And  it  will  be  found  that  in  some 
of  the  latest  decisions  in  the  Queen's  Bench,  if  the  above  case 
has  not  been  departed  from,  its  principles  have  not  been  very 
strictly  adhered  to. 

An  individual  agrees,  in  writing,  to  pay  the  debt  of  another. 
It  is  admitted  that  without  a  consideration  such  an  agreement 
is  not  binding.  But  why  may  not  the  consideration  be  proved 
by  parol  t  This,  the  Court  say,  would  open  the  door  to  fraud, 
which  the  statute  of  frauds  intended  to  close.  That  as  no 
agreement  is  valid  without  consideration,  therefore  the  consid- 
eration is  an  essential  part  of  the  agreement,  and  must  be  in 
writing. 

So  a  ciMisideration  is  essential  to  the  validity  of  a  deed;  and 
yet,  where  the  deed  upon  its  fiice  expresses  no  consideration 
one  may  be  proved  by  parol.  Peacock  v.  MoTtk,  1  Yes.  128. 
White  V.  Weeksj  1  Penn.  Rep.  486.  Davenport  v.  Mastm^  15 
Mass.  Rep.  85.    Hartley  v.  M*Anulty^  4  Yeates'  Rep.  25. 

^^No  court  of  common  law  has  ever  said  that  there  should 
be  a  consideration  directly  between  the  persons  giving  and 
receiving  the  guaranty.  It  is  enough  that  the  person,  for  whom 
the  guarantor  becomes  surety,  has  benefit,  or  the  person  to 
whom  the  guaranty  is  given,  suffers  inconvenience,  ad  an  in- 
ducement to  the  surety  to  become  guaranty  for  the  debtor." 
Com.  on  Contracts,  242. 

In  the  case  of  Newbury  v.  Armstrongs  6  Bing.  201,  the  Court 
held  that  the  consideration  sufficiently  appeared  on  the  follow- 
ing guaranty:  ^I  agree  to  be  security  to  you  for  J.  C,  late  in 
the  employ  of  J.  P.,  for  whatever  you  may  intrust  him  with 
while  in  your  employ  to  the  amount  of  £50."  Mr.  Justice 
Burrough  observed,  ^^whatevcr  is  necessarily  implied  may  be 
taken  to  be  in  the  instrument."  And  Chief  Justice  Tindall  re- 
marked, ^^we  ought  not  to  be  too  strict  in  the  construction  of 
these  instruments;  for  if  every  agreement  entered  into  by  a 
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tradesman  be  so  minutely  criticised,  it  will  be  necessary  to  re- 
sort to  on  attorney  in  the  mosl  common  intercourse  of  life." 

In  the  case  of  Davies  t.  Wilkinson^  decided  in  the  Queen's 
Bench,  May,  1 839,  and  reported  1  Jurist,  (Am.  edt.)  372,  the 
Court  held  the  following  instrument  valid:  ^I  agree  to  pay  to 
Mr.  C.  Davies,  or  his  order,  £695  at  four  instalments,  viz: 
£300  on  June  10, 1833;  £l50  on  the  settling-day,  after  the  St. 
Leger,  at  Doncaster;  £150  on  the  settling-day,  at  Epspm^  in 
1834;  £100  on  the  settling-day,  after  the  St.  Leger,  in  1834; 
the  remaining  £95  to  go  as  a  set-off  for  an  order  of  Reynolds 
t6  Mr.  Thompson,  and  the  remainder  of  his  debt  owing  from 
Mr.  C.  Davies  to  him." 

Lord  Denman  observes,  ^this  instrument  is  a  note,  up  to  a 
certain  point,  but  the  addition  makes  it  an  agreement.  As  to 
the  second  objection,  that  if  it  be  an  agreement,  there  is  no 
consideration  on  .the  face  of  it,  I  think  the  promise  ih  this  cas^ 
conveyed  by  the  words,  *♦!  agree  to  pay,"  imports  considera- 
tion." How  these  words  import  a  consideration  more  than 
the  words,  I  promise  to  pay,  is  not  perceiired. 

The  Court  seem  to  feel  the  practical  inconvenience  of  their 
former  decisions  on  this  subject,  and  without  overruling  them 
expressly,  are  desirous  of  escaping  from  their  consequences. 

But  in  deciding  the  question  now  before  the  Court,  it  ap- 
pears to  me,  there  need  be  no  conflict  with  the  English  decis- 
ions. The  guaranty  here  is  by  the  defendants  as  indorsers  of 
the  note  to  the  plaintiffs.  The  defendants  are  the  assignees  of 
the  note,  and  they  assign  it  to  the  plaintiffs.  Now  an  ordinary 
indorsement,  as  between  the  indorser  and  the  indorsee,  is  evi- 
dence under  the  general  count  for  money  had  and  received. 
And  this  effect  is  given  to  the  indorsement  although  in  fact 
money  may  not  have  been  the  consideration  passing  between 
the  parties. 
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Now  is  not  the  transfer  of  this  note  by  the  defendants  to  the 
plaintiffs,  at  the  time  of  the  guaranty,  sufficient  evidence  of 
consideration  ?  In  the  act  of  making  the  guaranty  the  property 
in  the  note  is  assigned.  And  does  not  this  import  a  consider- 
ation? The  guarantors  are  not  only  parties  to  the  note,  but 
the  responsibflity  they  assume  is  the  ground  on  which  the 
plaintiflfs  purchase  the  note* ' 

There  is,  says  Com.  on  Contracts,  an  important  distinction 
between  a  collateral  guaranty  on  a  separate  paper,  or  without 
indorsement,  that  a  bill  shall  be  duly  paid  by  the  partie3  there- 
to, and  the  act  of  indorsing  the  instrument.  The  collateral 
guaranty  is  void  unless  it  be  in  writing  and  signed,  and  be  given 
upon  a  sufficient  consideration. 

Where  the  guaranty  or  promise  to  pay  the  debt  of  another, 
is  made  at  the  same  time  with  the  contract  to  which  it  is  col- 
lateral, is  incorporated  into  it,  and  becomes  part  of  it,' the  whole 
is  one  contract,  and  the  want  of  consideration,  as  between  the 
plaintiff  and  the  guarantor,  cannot  be  alledgisd.  Leonard  v. 
Vredenburghn  8  John.  Rep.  29.  And  much  less  can  a  want  of 
coqsideration  be  alledged  by  an  assignor  who  in  assigning  a 
note  guaranties  the  payment  of  it.  This  case  is  much  stronger 
than  the  one  cited  from  Johnson.  The  guarantor  in  that  case, 
at  the  time  the  note  is  executed,  guaranties  its  payment.  He 
had  no  beneficial  interest  in  the  note,  but  was  the  mere  surety 
of  the  mak^r•  And  as  this  was  done  at  the  time  the  note  was 
given,  the  act  of  guaranty  became  incorporated  in  the  note 
and  constituted  a  part  of  it.  The. note  may  have  been  receiv- 
ed on  his  credit,  and  he  shall  not  set  up  a  want  of  considera- 
tion. 

The  same  reason  applies  with  greater  force  against  the  de- 
fendants.  Their  guaranty  was  not  only  an  inducement  to  the 
plaintiffs  to  receive  the  note,  but  they  were  the  holders  and 
owners  of  the  note,  and  as  such  wei^e  interested  in  selling  and 
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transferring  it  to  the  plaintifTs,  They,  it  is  true,  undertake  to 
pay  the  debt  of  the  drawers  of  the  note,  hut  they  do  so  that 
they  may  pass  the  note  to  the  plaintifTs  more  readily,  and  at  its 
fill]  nominal  value. 

If  this  be  not  the  clear  import  of  the  transaction,  both  from 
the  language  of  the  guaranty,  connected  with  the  note  and  the 
assignment  of  it,  and  the  averments  in  the  declaration,  I  have 
failed  to  comprehend  the  subject* 

Where  the  party  himself  is  benefitted  by  the  transfer,  says 
Chitty  on  Bills,  (edt;  1 839)  272,  it  should  seem  that  even  his 
verbal  promise  would  be  valid.  I  cannot  doubt  that  the  defend- 
ants, under  the  circumstances  of  this  case,  cannot  alledge  a 
want  of  consideration,  and  I  think  the  guaranty  is  sufficiently 
set  out  in  the  third  and  other  following  counts. 

The  District  Judge,  however,  entertaining  some  doubts,  as 
to  the  sufficiency  of  the  averments  of  the  declaration,  to  admit 
the  evidence,  a  proposition  waa  made  to  certify  the  point  to 
the  Supreme  Court,  under  the  act  of  Congress.  But  the  plain- 
tifi's  attorneys,  to  avoid  delay,  asked  leave  to  amend  the  dec- 
laration, which  was  granted* 


Hawkins  and  Davis  vs.  Sahuel  Thompson. 

of  a-ranoM  indoTMr  b^  the  Iiold«r  of  anote,  it  •  dlieliargo  of  Uw  nlNeqiioiit  In. 


Mr.  Davis  appeared  for  the  plaintiff,  and  Mr.  Ijogan  for  the 
defendant. 

OPINION  OF  THE  COUBT. 

This  is  an  action  of  assumpsit  brought  against  the  defendant 
as  assignor  of  a  note  given  by  John  Acheltree  to  Francis  B. 
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Thompson,  for  seven  hundred  dollars,  dated  the  SOth  Februaiy, 
1837,  and  payable  the  Idth  May,  1838» 

The  note  was  assigned  by  the  payer  to  Samuel  Thompson, 
the  defendant,  the  11th  March,  1837,  and  by  him  to  the  plain- 
tiffs the  29th  January,  1838. 

The  issue  of  nonassumpsit  was  filed,  and  notice  that  the 
following  release  would  be  given  in  evidence: 

^St.  Louis,  February  28th,  1838.  Received  of  Francis  B. 
Thompton,  per  the  hands  of  his  attorneys,  one.  note  on  John 
Acheltree,  of  MaysvUle,  Clay  county,  Illinois,  for  seven  hund- 
red dollars,  due  15th  May,  1838,  in  full  of  all  claims  which 
we  have  against  him  to  this  date;  and  we  hereby  release  him 
from  all  such  claims  and  demands,  and  from  all  responsibilities 
in  consideration  of  the  assignment  of  said  note."  Signed  by 
the  plaintiflls,  by  their  agent. 

This  being  a  negotiable  instrument,  the  present  plaintiffs,  be- 
ing assigneesr,  had  a  right  to  sue  the  present  defendant,  their 
immediate  indorser,  or  the  paysee  of  the  note  as  a  remote  in- 
dorser.  But  the  payee  of  the  note  was  released  by  the  plam- 
tiffs  from  all  responsibility  under  the  assignment.  And  the 
question  is  raised  whether  this  release  does  not,  also,  go  to 
discharge  the  present  defendant. 

In  the  case  of  English  v.  Darky,  2  Bos.  &  Pull.  62,  Lord 
Eldon  said,  ^had  the  plaintiiTfirst  sued  a  prior  indorser  and  dis- 
charged him  from  execution,  it  would  have  afforded  a  sufficient 
objection  to  an  action  against  a  subsequent  indorser."  And  it 
has  been  declared  that  any  credit  given  by  the  holder  of  a  bill 
to  the  drawer,  acceptor,  indors^er  or  promissor,  is  a  consent  to 
hold  the  bill  upon  their  responsibility;  and  that  the  holder  has 
no  remedy  afterwards  but  against  them,  where  the  circumstan- 
ces of  the  transaction  have  rendered  them  liable  absolutely. 
Shaw  V.  Griffith^  7  Mass.  Rep.  494.  In  the  case  of  Smtk  v. 
Knoz^  3  Esp.  Rep.  46,  49,  Lord  Eldon  remarked,  ^it  is  said 
that  the  holder  may  discharge  any  of  the  indorsers  after  taking 


JUNE  TERM,  1840.  113 


HAwUm-Aiid  I>ara  o.  Balaiiel  Tbompwwi . 


them  in  execution,  and  yet  have  recourse  to  the  others.  I 
doubt  the  law  as  stated  so  generally.  I  am  disposed  to  be  of 
opinion  that  if  the  holder  discharge  a  prior  indorser,  he  -will 
find  it  difficult  to  recover  against  a  subsequent  one."  And 
this  is  the  doctrine  in  the  case  of  Leuns  v.  Jones^  4  Bam.  & 
Cres.  506)  515,  note,  where  it  is  expressly  said  that  the  releas- 
ing an  acceptor  or  other  prior  party  to  a  bill  or  note  would  dis- 
chaige  a  subsequent  party.  This  is  fully  established  in  a  great 
number  of  cases.  Stewart  v.  Edan^  2  Gaines  Rep.  121.  6 
Dow.  &  Ry.  567.  8  East.  Rep.  576.  Time  given  to  a  draw- 
er, or  prior  indorser,  would  discharge  all  subsequent  parties. 

But  an  acceptor  or  maker  of  a  note  can  only  be  discharged 
by  payment.  All  others  are  deemed  sureties;  10  Bam.  iL 
Ores.  584. 

Chancellor  Kent,  in  treating  on  this  subject,  (3  Comm.  112) 
says,  ^the  holder  may  give  time  to  an  immediate  indorser,  and 
proceed  against  the  parties  behind  him.  A  prior  party  to  the 
bill  is  not  discharged  by  a  release  of  a  subsequent  party.  But 
the  holder  cannot  reverse  this  order,  and  compound  with  prior 
parties  without  the  consent  of  subsequent  ones,  for  it  varies 
the  rights  of  the  subsequent  parties  and  discharges  them." 
Sergant  v.  Appkton,  6  Mass.  Rep.  85.  Clapper  v.  The  Union 
Bank  of  Maryland^  7  Harr.  &  Johns.  100. 

From  the  above  authorities  it  is  clear  that  the  release  of  a 
prior  indorser,  by  the  holder  of  a  bill*  discharges  all  subsequent 
indorsers. 

The  release  in  this  case  was  to  the  payee  of  the  note,  who 
was  the  first  indorser,  and  the  suit  is  brought  against*  his  indor- 
see, who  assigned  the  note  to  the  plaintiffs.  It  does  not  appear 
whether  or  not  the  defendant  was  an  accommodation  indorser; 
if  he  were,  the  injustice  to  him  would  be  flagrant,  by  attempt- 
ing to  recover  the  amount  of  the  note  from  him,  after  releasing 
the  first  indorser. 
15 
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As  by  the  release  the  first  indorser  was  discharged  ^firom  all 
responsibility  in  consideration  of  the  assignment  of  said  note," 
we  think  the  second  indorser  is  also  discharged,  and  that  the 
plaintiff  cannot  sustain  his  action,  &c.    Judgment. 


Thx  United  States  vs*  Andrew  Shoemaker. 

tiM  Pwnecottog  Attorney  bai  a  right,  wtth  leavt  of  tbe  Ooart,  to  ontor  a  nollo  proHqid 
Ml  a  ha  of  faidletmoBt,  aai  It  eooirtltiitM  &o  bar  to  a  MbMqaant  Indkimtiit  Ibr  tba  wubh 
ofltoco* 

A  Jary  ■worn  in  a  criminal  can  may  bo  difloharfod  by  tba  Court,  nndor  any  ooddn  tad 
vneontrollablo  emergooey,  and  inch  dlaebarge  li  no  bar,  OTon  in  a  capital  eaaa,  to  aaotber 
trial. 

Bat  aftor  tbo  Jury  aio  ImKannolad,  and  wttncoMa  awom,  tbo  iiroianitlng  fttomoy  bai  aa 
rigbt  to  anter  a  nolle  proaeqai,  becaoae  the  eiridenee  ia  not  aoAclent  to  aonWet. 

Boch  an  abandonment,  by  the  proaecntlng  attorney,  ia  eqaivalent  to  a  Terdlet  «f  aeqolttaL 

The  District  Attorney  appeared  for  the  plaintifis,  and 
Messrs.  Gaiewood  and  Fvdds  for  the  defendant. 

OPIOTON  OP  THE  COURT.    - 

At  the  last  term  the  defendant  was  indicted  for  feloniously 
taking  letters  from  the  mail,  he  having  possession  of  it  as  car- 
rier, which  contained  bank  notes,  &c. 

The  jury  were  impanneled,  and  witnesses  sworn,  when  the 
prosecuting  attorney  abandoned  the  prosecution,  and  entered 
a  nolle  prosequi  on  the  indictment. 

Two  points  are  raised  for  consideration  and  decision  in  this 
case. 

First:  Had  the  prosecuting  attorney  a  right  to  enter  a  nolle 
prosequi  in  this  case. 
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Second:  Does  such  an  abandonment  amount  to  an  acquit- 
tal of  the  defendant. 

There  can  be  no  doubt  that^  before  the  trial  is  gone  into, 
the  prosecuting  attorney  has  a  right,  under  leave  of  the  Court, 
to  enter  a  nolle  prosequi  on  an  indictment,  and  such  entry  is 
no  bar  to  a  subsequent  prosecution  for  the  same  offence.  But, 
in  the  case  under  consideration,  the  defendant  having  pleaded 
not  guilty,  a  jury  were  sworn  to  try  the  issue. 

That  a  court  may  discharge  a  jury,  in  a  criminal  case  under 
peculiar  circumstances,  after  they  are  sworn  and  have  heard 
all  the  evidence,  is  well  settled  in  the  courts  of  the  United 
States. 

In  the  case  of  the  Uniled  States  v.  Coolidge^  3  Gallison,  364, 
the  Court  decided,  that  they  had  power  to  discharge  the  jury 
impanneled  to  try  the  issue  in  a  criminal  cause,  whenever  it 
is  necessary  for  the  purposes  of  justice;  and  that  there  wns 
no  exception  of  capital  cases.  And  in  the  case  of  the  United 
Slates  V.  Josef  Perez^  9  Wheat.  579,  the  Supreme  Court  say, 
^that  courts  of  justice  have  the  authority  to  discharge  the  jury 
from  giving  any  verdict,  whenever,  in  their  opinion,  taking  all 
the  circumstances  into  consideration,  there  is  a  manifest  ne- 
cessity for  the  act,  or  the  ends  of  public  justice  would  other- 
wise be  defeated;  and  that  such  a  discharge  constitutes  no  bar 
to  further  proceedings,  and  gives  no  right  of  exemption  to  the 
prisoner  from  being  again  put  upon  his  trial." 

But  there  was  no  discharge  of  the  jury  by  the  Court  in  this 
case.  Nor  does  it  appear,  from  the  record,  that  the  prosecu- 
tion was  abandoned  on  account  of  any  defect  in  the  indictment. 
The  usual  mode  of  taking  advantage  of  such  defect  4s,  either 
by  a  motion  to  quash,  or,  in  arrest  of  judgment;  but  the  Su- 
preme  Court  have  said,  13  Wheat.  460,  that  the  sufficiency  of 
the  indictment,  in  the  discretion  of  the  Court,  may  be  discuss- 
ed and  decided  during  the  trial  before  the  jury. 
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In  1  Ghitt.  Gr*  Law,  631,  it  is  said  that  it  would  be  absurd 
to  suppose  that  after  evidence  given,  the  prosecutor  might  be 
allowed  to  withdraw  a  juror  merely  because  the  propf  would 
not  amount  to  conviction.  And  it  would  seem  to  be  equally 
unreasonable  to  allow  a  nolle  prosequi  to  be  entered,  because 
the  proof  was  not  sufficient  to  convict* 

In  the  case  of  the  Commonwealth  v.  John  Wade^  1 7  Pick.  395, 
the  Court  say — there  are  some  stages  of  a  trial  in  which  the 
right  to  enter  a  nolle  prosequi  clearly  ceases;  as  after  a  ver- 
dict of  manslaughter  on  an  indictment  for  murder;  in  others, 
a  question  might  be^made,  as  after  the  evidence  is  closed,  or 
after  it  is  summed  up  to  the  jury.  In  some  cases,  it  would 
seem,  the  cause  must  be  taken  from  the  jury  of  necessity;  as 
if  the  jury  can  not  agree,  or,  if  one  of  them  be  taken  ill,  &c. 
And  they  say  the  case  under  consideration  was  one  where 
there  was  no  necessity,  no  unforseen  cause  of  delay,  no  acci- 
dent,  no  mistake,  no  extraordinary  exigence.  It  was  an 
ordinary  case  of  a  good  indictment  in  point  of  form,  but  a 
failure  in  the  proof.  And  they  decided  that  the  prisoner  was 
entitled  to  a  verdict  of  acquittal. 

In  the  case  of  the  State  v.  Davis^  4  Blackford,  345,  the 
Court  held  that  it  was  not  error  in  the  Circuit  Court  to  refuse 
permission  to  the  prosecuting  attorney  to  enter  a  nolle  prose- 
qui after  evidence  had  been  beard  in  the  cause. 

The  fifth  article  of  the  amendments  to  the  Constitution  of 
the  United  States  declares,  that  no  person  shall  be  subject,  for 
the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or  limb. 

Under  this  provision  it  has  been  held,  in  the  case  of  the 
United  States  v.  CribertetaL  2  Sumner,  19,  by  the  Circuit 
Judge,  that,  in  a  capital  case,  a  new  trial  is  prohibited  where 
a  verdict  of  guilty  is  rendered,  as  it  would  place  the  defendant 
a  second  time  in  jeopardy.    With  this  view  I  do  not  concur. 


JUNE  TERM,  1840.  117 

TlM  Unilad  SUOw  «.  Aadmr  Bhoemaktr. 

but  it  was  taken  by  a  most  able  and  learned  judge,  and  shows 
great  strictness  in  criminal  proceedings. 

The  ofience  charged  against  the  defendant  does  not  subject 
him,  if  convicted,  to  the  loss  of  either  life  or  limb,  and  it  is  not, 
therefore,  within  this  provision  of  the  constitution;  but  the 
rights  of  the  defendant  are  equally  guarded  by  established 
principles* 

Where  the  judgment  is  arrested  for  some  defect  in  the  in- 
dictment, it  is  admitted  that  the  defendant  may  be  prosecuted 
a  second  time  for  the  same  offenx^e.  And  that  a  discharge  of 
the  jury  by  the  Courts  under  some  sudden  emergency,  consti- 
tutes no  bar  to  an()ther  trial. 

In  the  first  case  the  defendant  could  not  be  said  to  have 
been  in  jeopardy,  as  the  indictment  was  radically  defective; 
and,  in  the  second  case,  from  the  sudden  indisposition  of  a  wit- 
ness, a  juror,  the  Court,  or  an  irreconcilable  difierence  of  opin- 
ion among  the  jurors,  having  occurred,  over  which  neither  the 
Court  nor  the  parties  could  exercise  any  control,  the  discharge 
of  the  jury  became  indispensable.  The  trial  could  not  pro^ 
ceed;  no  verdict  could  be  rendered;  and,  for  this  reason,  the 
defendant,  in  such  a  case,  was  not  considered  in  jeopardy. 
The  fault  was  not  with  the  prosecuting  attorney,  nor  with  the 
defendant,  and  the  circumstance  was  so  imperious  as  to  lead 
to  a  failure  of  public  justice,  unless  the  Court  should  dischage 
the  jury. 

Formerly  it  was  held  that  this  discharge  of  the  jury  might 
be  entered  with  the  consent  of  the  defendant,  but  his  consent 
ig  not  now  deemed  necessary. 

The  jury  were  not  discharged  by  the  Court  in  the  case 
under  consideration.  No  emergency  occurred  which  called 
for,  or  authorized,  such  discharge.  The  prosecution  was  aban- 
doned by  the  United  States,  which  left  the  jury  nothing  to 
try,  and  they  were,  consequently,  dismissed* 
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The  ground  on  which  the  prosecution  was  abandoned  does 
not  appear  on  the  record.  The  jury  were  regularly  impan- 
neled  and  sworn  to  try  the  issue;  witnesses  were  sworn,  and 
then  a  nolle  prosequi  was  entered.  From  the  record  it  would 
seem  probable  that  the  prosecution  was  abandcNued,  because  of 
the  insufficiency  of  the  evidence  to  sustain  it.  But  whether  this 
or  some  other  was  the  true  ground,  the  question  arises  as  to 
the  right  of  the  prosecutor,  under  the  circumstances,  to  enter 
a  nolle  prosequi. 

If  the  prosecutor  have  this  right,  at  what  stage  of  the  trial 
must  it  be  exercised?  May  he  abandon  the  prosecution  after 
the  jury  shall  have  returned  into  court  {Prepared  to  render 
their  v^dict,  or  on  the  close  of  the  evidence  on  both  sides, 
or  on  its  close  by  the  United  States;  or  must  the  entry  be  made 
before  any  evidence  is  heard,  and  immediately  after  the  jury 
are  sworn?  If  the  right  to  abandon  the  prosecution  be  in  the 
prosecuting  attorney,  with  the  view  of  commencing  it  de  noTO, 
it  is  not  perceived  on  what  principle  its  exercise  can  be  limited. 
If  it  exist  it  would  seem  to  follow  that  it  may  be  exercised  at 
the  discretion  of  the  attorney  who  represents  the  government. 
This  would  lead  to  endless  vexations  in  the  prosecution  of 
criminal  cases. 

The  first  trial  might  be  considered  an  experiment  to  draw 
forth  the  evidence  in  the  base,  and  ascertain  if  it  be  insuffi- 
cient, whether,  on  another  trial,  it  might  not  be  made  strong 
enough  to  convict.  Such  a  course  would  not  be  tolerated  in  a 
civil  cause,  much  less  in  a  criminal  one. 

Nor  could  this  right  be  safely  exercised  under  the  discretion 
of  the  Court.  What  shall  govern  this  discretion?  Shall  the 
Court  determine,  on  hearing  a  part  of  the  evidence,  whether 
or  not  the  defendant  is  guilty,  and  permit  the  prosecuting  at- 
torney to  enter  a  nolle  prosequi  or  not,  as  they  shall  think  the 
ends  of  justice  require. 
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The  discharge  of  a  jury  in  a  criminal  case,  on  the  ground  of 
a  necessity  which  could  neither  be  foreseen  nor  controlled,  im- 
poses  no  hardship  on  the  defendant  of  ivhioh  he  has  a  right  to 
complain.  He,  alike  with  the  government,  must  subtnit  to  the 
law  of  necessity,  which,  of  all  other  laws,  is  the  most  inex- 
orable. 

But  the  entry  of  a  nolle  prosequi  is  imposed  by  no  necessity. 
It  may  be  a  matter  of  discretion,  or,  of  policy;  a  discretion 
founded  upon  no  fixed  principle,  or  guided  by  no  known  rule; 
or  a  policy  which  may  have  for  its  object  the  oppression  and 
conviction  of  the  defendant. 

An  abandonment  of  the  prosecution,  before  the  defendant  is 
put  upon  his  trial,  is  the  undoubted  right  of  the  prosecuting  at- 
torney; but  after  the  trial  has  been  commenced  the  relation  of 
the  defendant  to  the  case  is  materially  changed,  and  this  must, 
to  some  extent,  control  the  power  of  the  prosecutor..  He,  it 
is  true,  may,  in  effect,  abandon  the  prosecution  by  failing  to 
call  witnesses,  but,  it  would  seem  that,  he  can  not  do  so  to  the 
]»rejudice  of  the  defendant.  He  can  not  abandon  it  in  form, 
and  afterwards  renew  the  same  charge. 

The  prisoner  stands  charged  as  a  culprit,  but  the  law  is 
jealous  of  his  rights,  and  shields  him  from  o^tpression.  How- 
ever guilty  he  may  be,  he  can  be  convicted  only  according  to 
law.  And  a  jury  having  been  sworn  to  try  his  cliae,  he  has  a 
right  to  their  verdict,  unless  some'  inevitable  occurrence  shall 
interpose  and  prevent  the  rendition  of  a  verdict. 

Before  he  goes  into  trial  \he  prosecutor  should  see  that  his 
witnesses  are  in  attendance,  and  that  he  is  prepared  to  try  the 
issue. 

If,  then,  the  prosecuting  attorney  had  no  right  to  enter  a 
noUe  prosequi  after  the  jury  were  sworn,  how  does  such  an 
entry  affect  the  defendant? 
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If  the  defendant  had  a  right  to  claim  a  verdict,  and  did  not 
receive  a  verdict  of  acquittal  on  account  of  the  abandonment 
of  the  prosecution  by  the  United  States,  it  is  contended  that 
such  abandonment  should  not  operate  to  his  prejudice. 

The  plea  of  auterfais  acquit  consists  of  matter  of  record, 
and  matter  of  fact.  Of  record,  the  indictment  and  acquittal  of 
fact,  that  the  defendant  is  the  same  person,  and  that  the  offence 
is  the  same. 

To  sustain  this  plea  Uie  first  indictment  must  have  described 
the  offence  with  legal  certainty.  If,  in  this  respect,  the  in* 
dictment  be  essentially  defective,  it  ca^  constitute  no  bar. 
The  indictment,,  in  this  case,  appears  to  be  technical,  and,  on 
its  face,  is  subject  to  no  fatal  exception.  And,  it  is  admitted, 
that  the  defendant  in  the  second  indictment  is  the  same  person 
named  in  the  first,  and  that  the  offence  is  the  same.  This 
admission  renders  an  inquisition  to  ascertain  the  facts  unneces- 
sary. 

If  a  defendant  be  acquitted  on  the  misdirection  of  the 
Judge,  still  his  acquittal  may  be  pleaded.    2  Co.  Inst.  318, 

To  sustain  a  plea  of  a  former  acquittal  there  must  be  a  judg- 
ment on  the  verdict  of  not  guilty.  2  Hale,  P»  C.  243,  246. 
Hawk.  6, 2.    C.356,  6.    1  Chitt.  C.  L.  457.    4  Co.  Rep.  44,45. 

The  record  introduced  to  support  the  plea  in  this  case,  after 
stating  the  appearance  of  the  prosecuting  fittomey,  and  the  de 
fendant,  in  proper  person,  **jury  were  called,  who  were  elect- 
ed, tried,  and  sworn,  to  try  the  issue  joined  between  the 
United  States  and  the  defendant,  and  true  deliverance  make 
according  to  law,  and  evidence.  Whereupon,  the  said  plain- 
tiffs, by  their  said  attorney,  say,  that  they  will  no  further 
prosecute  their  said  indictment  against  the  said  defendant.  It 
is,  therefore,  considered  by  the  Court  that  the  defendant  go 
hence  without  day." 
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Here  is  bo  verdict  of  acquittal,  and,  consequently,  no  judg- 
ment on  the  verdict.  The  plea  of  a  former  acquittal  is  not, 
therefore,  technically  sustained.  But  there  is  a  judgment  in 
favor  of  the  defendant,  fhat  he  go  without  day;  and  this  ne- 
cessarily followed  the  abandonment  of  the  prosecution.  Can 
this  judgment  be  considered  as  substantially  sustainiqg  the 
plea?  On  this  point  I  confess  that  I  entertain  strong  doubts. 
From  the  limited  access  to  books,  which  I  have  had  at  this^ 
place,  I  can  find  no  case  in  point.  In  the  cases  referred  to  in 
17  Pick.,  and  4  Black.,  the  Court  decided  that,  where  the 
jury  were  ewom,  and  some  evidence  heard,  the  prosecuting 
attorney  had  no  right  to  enter  a  nolle  prosequi,  and  that  the 
defendant  was  entitled  to  a  verdict.  It  is  not  said,  however, 
in  either  of  these  cases,  what  the  eflfect  to  the  defendant  would 
have  been,  had  the  nolle  prosequi  been  entered. 

The  Commonwealth  v.  Cook,  6  Serg.  &>  Rawl.  577,  the  Court 
decided  that  a  dischaige  of  the  jury  once  sworn,  in  a  criminal 
case,  was  an  acquittal  of  the  defendant. 

The  case  must  be  considered  on  principle,  if  the  point  has 
not  been  decided. 

It  is  a  rule  m  criminal  proceedings  that  nothing  shall  be 
done,  within  the  discretion  of  the  Court,  to  the  prejudice  of 
the  defendant.  And,  hence,  in  some  instances,  where  his  in- 
terests may,  possibly,  be  injuriously  ietfTected  by  an  order,  his 
consent  is  necessary.  So  regardful  of  his  rights  are  the  Court, 
that  they  will  not  encourage,  or,  indeed,  suffer  him  to  assent 
to  that  which  is  manifestly  to  his  prejudice.  '  In  some  respects 
the  Court  are  said  to  be  the  counsel  of  the  prisoner. 

If  the  Court  instruct  the  jury  that  it  is  essential  to  prove 
the  ofience  was  committed  on  the  day  laid  in  the  indictment, 
aad  on  this  ground  the  defendant  be  acquitted,  the  acquittal 
may  be  pleaded.    3  Hale,  247. 
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In  the  case  under  consideration  the  prosecuting  attorney 
had  no  right  to  enter  a  formal  abandonment  of  the  prosecu- 
tion; and,  from  this,  it  follows  that  the  defendant  had  a  right 
to  a  verdict.  There  is  no  defect  apparent  on  the  face  of  the 
indictment.  But  the  prosecution  was  formally  abandoned, 
which  left  the  jury  nothing  to  try.  And  if  this  proceeding 
shall  not  be  regarded  as  a  verdict  of  acquittal,  is  not  the  de- 
fendant manifestly  prejudiced?  Was  he  not  in  peril?  The 
nolle  prosequi  was  entered  without  the  consent  of  the  defend- 
ant, and  against  his  remonstrance;  and  it  was  entered  against 
his  rights,  and  without  power,  or  right,  by  the  prosecutor. 
On  principle,  therefore,  we  feel  bound  to  say,  that  the  proceed- 
ing must  be  considered  equivalent  to  a  verdict  of  acquittal,  add, 
as  such,  with  the  judgment  of  the  Court  thereon,  is  a  bar  to 
the  present  indictment. 


Jonathan  Thompson  vs.  Cook  and  Spalding. 

A  general  «y«nneiit  of  tbe  citiaenablp  of  the  plelntiff,  nlBcient. 

Where  a  note  has  been  anlcned  by  a  firm,  it  li  onneceeaarj  for  the  aaaignee  to  aver,  md 
prove  the  namea  of  the  ^Mnoni  who  eoanpoae  the  firm. 

Thia  la  the  rule  at  common  law,  and  there  Sa  nothing  in  the  act  of  Gongreaa,  hi  n^ui  to 
MalgnmentB,  or  in  the  limited  Jurladlction  of  thIa  Court,  wbieh  ahoald  change  the  rule. 

Where  a  note  la  made  payable  at  a  particular  place,  the  declaration  need  not  arer  thit  the 
note,  when  dae,  waa  prewmed  at  aneh  place  for  payment. 

This  cause  was  argued  by  Mr.  — ^ for  the  plaintiff,  and 

by  Mr.  Arnold  for  the  defendant. 
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This  action  was  brought  on  a  promissory  note,  given  by  the 
defendants,  to  John  W.  Taylor  &  Co.,  and.  by  them  assigned, 
under  the  same  namp,  to  the  plaintiff. 

The  defendants,  having  filed  a  special  demurrer,  take  sev- 
eral exceptions  to  the  declaration. 

The  plaintifi^  in  the  declaration,  is  stated  to  be  a  citizen  of 
the  State  of  New  York;  but,  it  i&  objected,  that  there  is  no 
averment  of  his  being  a  citizen,  at  the  time  %he  suit  was  com- 
menoed.  That  it  does  not  follow,  from  his  being  a  citizen  of 
Mew  York  at  the  time  the  declaration  was  filed,  that  he  was  a 
citizen  at  the  time  the  writ  was  issued. 

In  this  respect,  the  declaration  is  in  the  usual  form,  and  we 
think  it  is  good.  In  a  late  case,  the  Supreme  Court  decided 
tbat^  if  the  citizenship  of  the  plaintiff  appeared  in  any  part  of 
the  pleadings^  it  is  sufficient. '  In  that  case,  (Bradstreet  v. 
Thomas^  12  Peters,  64,)  the  citi2fenship  of  the  plaintiff  was  al- 
ledged  in  the  joinder  to  the  demurrer,  and,  under  the  circum- 
stances, it  was  held  good. 

One  of  the4efendants  is  alledged,  in  the  declaration,  to  be  a 
citizen  of  Illinois,  jlnd  the  other  of  Missouri.  The  writ  was 
served  only  on  the  citizen  of  Illinois. 

It  has  often  been  ruled  that,  where  there  are  several  plain- 
tiffs and  defendants,  the  Court,  must  have  jurisdiction,  as  be- 
tween each  of  the  plaintiffs  and  defendants.  In  the  case  under 
consideration,  the  plaintiff  being  a  citizen  of  New  York,  the 
suit  being  brought  in  the  State  of  Illinois,  the  Court  can  take 
no  jurisdiction  against  the  defendant,  who  is  a  citizen  of  Mis- 
souri. But  as  this  defendant  is  not,  in  fact,  a  party  to  the  suit, 
the  process  not  having  been  served  on  him,  the  act  of  Congress 
of  the  28th  Feb.  1839, 1st  section,  covers  the  case,  and  author- 
izes the  suit  against  one  of  the  parties  to  the  note.     And, 
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indeed,  without  the  provisions  of  this  statute,  the  defendant 
being  liable  to  pay  the  note,  and  the  other  party  not  being,  in 
any  way,  prejudiced  by  the  proceeding,  a  judgment  might  haye 
been  entered  against  the  party  before  the  Cou)rt.  But  the  late 
law  provides  for  the  case,  and  removes  all  doubt  on  ifae  sub- 
ject. 

It  is  also  objected,  that  the  declaration  does  not  show  who 
compose  the  firm  of  John  W.  Taylor  &  Co.,  the  payees  and 
indorsers  of  the  note.  And,  it  is  insisted,  that  this  is  material, 
in  order  to  give  jurisdiction  to  the  Court. 

Where  an  individual  derives  his  right  through  an  assignment 
of  a  firm,  as  in  this  case,  it  is  never  necessary  for  him,  at  com- 
mon law,  to  state,  in  his  declaration,  the  names  composing  the 
firm. 

In  this  case  the  declaration  alledges  that  John  W.  Taylor  & 
Co.  are  citizens  of  the  State  of  New  York,  and  no  necessity  is 
perceived  for  a  more  specific  allegation. 

The  defendants  promise  to  pay  John  W.  Taylor  &  Co.;  and, 
by  the  same  name,  the  note  is  mdorsed  to  the  plaintiff.  Why 
should  he  be  held  bound  to  ascertain  and  set  forth,  in  his  dec- 
laration, the  individuals  who  compose  the  firm?  If  the  note 
had  been  transferred  by  ten  or  twenty  firms,  it  would  be  just 
as  necessary  to  state  the  individuals  who  compose  each  of  them, 
as  in  the  present  case.  This  would  not  only  establish  the  role 
in  this  Court,  different  from  that  which  exists  in  other  courts, 
but  it  would  materially  affect  the  negotiable  character  of  bills 
or  notes. 

There  is  nothing  in  the  act  of  Congress  referred  to,  or  in  the 
limited  jurisdiction  of  this  Court,  which  should  change  the  rule. 
It  is  always  in  the  power  of  the  defendant  to  plead  to  the  juris- 
diction of  the  Court,  and  take  advantage  of  any  fact  which  may 
exist,  going  to  show  a  want  of  jurisdiction. 
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In  the  last  place,  it  is  objected  that  the  note,  upon  its  face,  is 
payable  at  the  State  Bank  of  Illinois,  and  the  declaration  con- 
tains no  averment  that,  when  due,  it  was  presented  to  the  bank 
for  payment. 

As  matter  of  description,  it  is  proper  to  state  whf  re  the  note 
is  payable;  but  the  law  is  now  well  settled,  that  it  is  not  nece»- 
sary,  where  a  note  is  payable  at  a  particular  place,  to  state,  in 
the  declaration,  that  a  demand  of  payment  was  made  at  such 
place. 

There  are  some  conflicting  decisions  on  this  point  in  this 
country;  but  the  weight  of  authority  is,  that  no  demand  need 
be  made.  And,  until  lately,  in  England,  there  was«tio  question 
which  produced  more  conflicthig  decisions,  than  this  one.  The 
King's  Bench  decided  one  way,  and  the  Common  Pleas  anotli- 
er;  and  this  conflict  continued  until  the  point  was  decided,  in 
the  House  of  Lords,  against  the  King's  Bench,  that  a  demand 
of  payment,  at  the  place  where  the  note  was  made  payable, 
was  essential  to  the  right  of  action  on  the  note. 

No  one,  it  is  presumed,  can  read  the  opinion  given  in  the 
House  of  Lords,  and  not  be  struck  with  the  forcible  reasoning, 
and  superior  ability,  on  the  side  of  the  minority  in  the  house. 
Lord  Eldon  was  in  favor  of  the  decision  given;  but  eight  of  the 
twelve  Judges  were  againsf'it,  and  in  favor  of  the  decision 
made  by  the  King's  Bench.  And,  it  does  seem,  that  the  mas- 
terly views  presented  by  the  eight  Judges,  are  conclusive  on 
the  subject.  The  case  was  Rowe  v.  Toung^  3  Brod.  &  Bing. 
180. 

This  decision  of  the  House  of  Lords  does  not  seem  to  have 
been  satisfactory,  as,  immediately  afterwards,  an  act  of  Parlia- 
inent''(l  &  2, 6«  4,  ch.  78)  was  passed,  which  substantially  sus- 
tained  the  doctrine  of  the  King's  Bench. 

Where  a  note  is  payable  at  a  particular  place,  as  in  the  pres* 
ent  instance,  at  a  bank,  the  maker  of  the  note  may  show  a  de- 
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posit  of  the  money  to  meet  the  note,  or  a  readiness  to  pay,  had 
a  demand  been  made.  And  this  seems  ta  be  a  proper  subject 
matter  for  defence.  Why  should  the  holder  of  the  paper  be 
required  to  make  a  demand  of  payment,  at  the  place  designa- 
ted, any  mAre  than  a  demand  of  the  maker,  at  his  usual  place 
of  residence,  where  n5  place  is  named? 

This  question,  in  the  case  of  Wallace  y»  McCannellj  13  Pe- 
ters, 144,  was  fully  considered,  and  decided  by  th^  Supreme 
Court.  It  is,  therefore,  no  longer  an  open  question  before  the 
courts  of  the  United  States. 

The  demurrer  is  .overruled;  and,  there  being  no  further  de- 
fence, ]udg«nent  is  entered  for  the  plaintiff  on  the  note. 


Moses  Rogers  vs,  Wilmam  Linn. 

The  aMiguae,  who  f  uei  in  hto  own  name,  miut  riiow,  to  give  JariadSetioii  to  the  Ctrcnit 
Court,  that  hto  ainignor,  at  the  time  of  the  aaalgnment,  might  have  brought  the  lolt  in  Ui 
own  name. 

The  circuit  Court  haying  onlj  a  limited  Juriadictlon,  it  muat  be  ahown  In  the  pleadi]ici> 

Messrs.  Cowles  and  Krum  for  the  plaintiff,  and  Messrs.  Ik- 
vis  and  Fortnan  for  the  defendant. 

OPINION  QF  THE  COURT. 

A  DEMURRER  is  filed  to  the  declaration  in  this  case,  on  the 
ground  that  the  plaintiff  has  brought  the  action  as  assignee, 
and  does  not  aver  or  state,  in  his  declaration,  that  his  assignor 
might  have  brought  suit  in  his  own  name,  in  this  Court,  at  the 
time  of  the  assignment.  This  is  a  fatal  defect  in  the  declara- 
tion.   The  jurisdiction  of  this  Court  is  limited;  and  it  has  often 
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been  decided  that  the  plaintiff  must  show,  in  his  pleadings,  that 
the  case  is  within  their  jurisdiction. 

By  the  11th  sectioA  of  the  Judiciary  act  of  1789,  the  assignee 
of  a  negotiable  instrument  cau  not  maintain  a  suit.in  the  Fed- 
eral Court  in  his  own  name,  unless  the  assignor  cotid  also  have 
sued,  at  the  time  of  the  assignment,  in  the  same  court.  And 
this  must  appear  in  the  pleadings,  or  the  exception  will  be  fatal 
if  raised  by  demurrer,  on  a  motion  in  arrest  of  judgment,  or  on 
a  writ  of  error.  ^ 

In  a  suit  by  the  indorsee  of  a  promissory  note  against  the 
drawer,  it  must  appear  on  the  record,  that  the  Circuit  Court 
would  have  had  jurisdiction,  as  between  the  original  parties  to 
the  instrument,  or  it  will  have  none  over  the  case.  Tumer*s 
Administrators  v.  Bank  of  North  America^  4  Dall.  8.  Montalet 
V.  Murray^  4  Cranch,  46. 

The  demurrer  is  sustained;  but,  on  motion, leave  is  given  to 
amend  the  declaration. 


Andrew  PoKtaine,  Assignee,  vs»  Francis  Aresta. 

Ob  a  bond,  pajable  by  faiftalmenta,  debt  eaaaot  be  nutafaied  until  tliej  aball  all  beeome 

But  If  the  pBjmeiat  be  leeared  by  a  penalty,  debt  may  be  brought 
Where  there  if  oo  penalty  covenant  ie  the  proper  aetion  for  the  inetalmenta  on  a  bond; 
or  —umpait.  If  tha  inatalmeAts  be  dne  by  a  ilmple  eontraet 


This  case  was  argued  by  Mr.  Logan  for  the  plaintiff,  and  by 
Mr.  Thomas  for  the  defendant. 


OPINION  OP  THE  COtTRT. 


This  action  of  debt  was  brought  on  an  instrument,  under 
seal,  for  the  payment  of  a  certain  sum,  as  principal,  not  yet 
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due;  and  the  payment  of  the  interest  annually.  The  defend* 
ant  filed  a  special  demurrer,  which  raises  the  question,  whether 
an  action  of  debt  for  the  interest  can  be  sustained  before  the 
principal  becomes  due. 

The  rule'seems  to  be  well  settled  that  debt  will  not  lie  for 
money,  payable  by  instalments,  until  they  shall  all  become  due. 
Unless  the  payment  be  secured  by  a  penalty.  1  Chitt.  pL  129. 
Rudder  v.  Price^  1  H.  BI.  547*  3  Saund.  303,  n.  6.  3  Co. 
32,  a.    Selw.  N.  P.  531,  i^    Bac.  Abr.  669.     3  Black.  168. 

Where  a  sum  of  money  is  payable  by  instalments,  and  the 
payment  is  secured  by  a  penalty,  debt  may  be  brou^t  for  the 
penalty.    Bac.  Ab.  699,  debt.  B.;  Com.  Di.^  F. 

In  1  Binn.  152  the  Court  held,  that  where  the  condition  of  a 
bond  was  for  the  payment  of  interest  annually,  and  the  princi- 
pal at  a  distant  day,  the  interest  might  be  recovered,  before 
the  principal  was  due,  by  an  action  of  debt  on  the  bond.  In 
this  case  the  payment  of  the  principal  and  interest  was  secured 
by  a  penalty. 

Where  there  is  no  penalty  in  the  bond?  payable  by  instal- 
ments, covenant  is  the  proper  action  to  recover  the  instalments 
as  they  shall  become  due.  If  the  instalment  be  due  on  a  sim- 
ple contract,  assumpsit  is  the  proper  action. 

This  is  a  technical  rule,  as  applied  to  the  action  of  debt,  but 
it  seems  to  be  too  well  established  to  be  disregarded.  The  de- 
murrer must  be  sustained. 
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Joseph  jACdtrxTTs  vs.  Daniel  Huounon. 

Wn  d«b«t  cannot  to  ytaaded  to  on  actton  oaa  Jndgmant. 

TIM  Juisnent  k  aa final  and  eoadualva  in  every  other  State,  aa  in  tbe  one  wlieie  it  iaen. 


Tlie.plea of  nnl  tjel  raoord  bdmi  toforetbe  Court  the  Falldity  of  tlia  jodfrnent  aifd  the 
dMcriptionofit,  aaeetforthinthadedaratioQ.  ^ 

A  reieiie,  the  itatnte  of  ^iiitat^aa,  or  payment,  may  to  pleaded. 


Mr.  Butierfidd  appeared  for  the  plaintiff,  and  Mr.  Spring  for 
the  defendant. 

OPINION  OF  THE  COURT. 

This  suit  is  brought  on  the  record  of  a  judgment  obtained  in 
tbe  State  of  New  York.  The  defendant  filed  the  pleas  of  nul 
tiel  record  and  nil  debet,  and  the  question  is  whether  the  latter 
plea  can  be  pleaded  to  an  action  on  a  judgment. 

Under  the  constitution  and  laws  of  the  United  States  a  judg- 
ment obtained  in  one  State  has  the  same  effect  in  every  other 
State.  It  is  conclusive  of  the  subject  matter  of  controversy, 
and  no  plea  can  be  filed  which  contradicts  the  record. 

The  statute  of  limitations  of  the  Stat^  where  the  suit  is 
brought  may  be  pleaded,  also  a  release  or  payment,  but  the 
plea  of  nil  debet  which  ccMitroverts  the  judgment,  cannot  be 
pleaded.  Armstrong  v.  Carson^s  Ex'r.,  2  Dall.  303.  Mills  v. 
Duryee^  7  Cranch  481.  Hampton  v.  McConnely  S  Wheat.  234. 
McElmayle  v.  Cohen^  1 3  Peters  324. 

The  plea  of  nul  tiel  record  is  the  proper  and.  the  only  plea 
that  brings  before  the  Court  the  validity  of  the  record,  and  the 
description  of  it  as  set  forth  in  the  declaration.  The  demurrer 
to  the  plea  of  nil  debet,  considered  as  filed,  is  sustained. 
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YincsTnt  L^  Bradford  vs*  Levi  Jsnxs  et  al« 

A  reeelTW  In  tba  Bute  of  Mlelilgaik,  appointed  under  the  act  whieb  provides 'for  the  vol- 
imtary  dlaaolatlon  of  bank  eorporationa,  &e.,  atandi  in  tlie  relation  of  tbe  aatgnee  of  an  ioiol- 
vent  debtor. 

And  If  laeh  reeeiTer  ane  in  tbe  coorti  of  tlie  United  Btalee  be  mot  aboir'thaft  tbe  Onit 
eonld  hero  taken  Jnriadietlon,  as  between  tlie  defbndants  and  tlM  bank. 

Tboagh  the  note,  on  which  the  rait  be  brought,  be  payable  to  the  bank  or  bearer,  tboTiealw 
can  not  rae  as  the  bearer  of  the  note,  ut  he  doee  not  bold  it  in  that  rigbt. 

He  doee  not  own,  except  ae  tmatee,  the  property  in  the  note,  and  did  not  reeolTeit  fai  tbi 
ordinary  cooree  of  baaineaa. 

A  note  payable  to  a  payee,  named,  or  bearer,  may  be  raed  for,  by  any  person  who  rteetred  U 
in  the  coarse  of  boslneas,  in  bis  own  name,  in  the  eoortsof  the  United  States,  witbovl  noddng 
the  payee  named. 

The  promise  to  pay,  is  as  mneb  to  tbe  bearer,  as  to  the  peieon  named. 

QiMr«. — Whether  tbe  esslgnee  of  an  insolvent  can  me,  in  bis  own  name,  la  a  foieign  Jaili' 
diction. 

This  cause  was  argued  by  Mr.  Goodrich  for  the  plaintifi,  and 
by  Mr.  Arnold  for  the  defendants. 

OPINION  OF  THB  COURT. 

The  plaintiff,  who  is  a  citizen  of  Michigan,  in  his  declaration, 
states  that  the  defendants,  on  the  14th  of  February,  1838,  at 
Niles,  Berrien  county,  State  of  Michigan,  gave  their  note,  by 
which  they  promised  to  pay  the  President,  Directors  &  Co. 
of  the  Berrien  county  bank,  or  bearer,  three  thousand  dollars, 
at  tlieir  bank  in  Niles,  Berrien  county,  Michigan;  the  two  first 
as  principals,  and  the  others  as  securities,  for  value  received, 
twelve  months  after  date.  And  that  afterwards,  at  Niles, 
aforesaid,  to  wit.,  1st  January,  1839,  the  said  promissory  note 
came  into  the  hands  and  possession  of  the  said  plaintii!^  for  a 
good  and  valuable  consideration,  by  him  then  and  there  paid. 
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The  defendants  pleaded,  that  the  note  did  not  come  into  the 
hands  of  the  plaintiff  for  any  good  or  valuable  consideration,  by 
him  then  and  there  paid;  nor  did  the  said  plaintiff  become  the 
lawful  bearer  and  holder  of  said  note,  in  manner  and  form,  &c* 
And  they  say,  after  the  said  note  became  due,  to  wit.,  1st 
March,  1839,  to  wit.,  at  Berrieix,  in  Michigan,  such  proceeding 
were  had;  that  the  said  plaintiff  became,  and  was  appointed, 
the  receiver  of  the  Berrien  county  bank,  who  was  then  and 
there  appointed  by  law  to  take  charge  of  the  effects  of  said 
bani,  and  authorized  to  receive  and  collect  the  same;  that  the 
note  was  a  part  of  the  effects,  and  came  to  the  plaintiff's  hands 
as  receiver,  and  not  otherwise. 

And  the  defendants  aver,  that  the  stockholders  of  the  bank 
are  not  all  residents  of  the  State  of  Michigan  ^  and  that  some  of 
them  are  citizens  of  the  State  of  Illinois,  the  same  State  of 
which  the  defendants  are  citizens,  and  they  pray  judgment, 
&c.    Demurrer  to  plea,  &c. 

The  act  of  Michigan,  referred  to,  was  passed  the  15th  April, 
1839,  and  is  entitled  ^  an  act  to  provide  for  the  voluntary  dis- 
solution of  corporations,  and  to  prescribe  the  duties  of  receivers 
in  chancery,  in  certain  cases,"  &c. 

The  10th  section  provides  that  ^such  receivers,  when  ap- 
pointed, shall  be  vested  with  all  the  estate,  real  and  personal, 
of  such  corporation,  from  the  time  of  their  having  filed  the  se- 
curity, hereinbefore  required,  and  shall  be  trustees  of  said  estate 
for  the  benefit  of  the  creditors  of  such  corporations,  and  for  the 
benefit  of  its  stockholders." 

And  the  35th  section  provides,  ^^  whenever  a  receiver  of  the 
property  or  effects  of  a  corporation  has  been  appointed  before 
its  dissolution,  or  afterwards,  new  suits  may  be  brought,  and 
carried  on  by  such  receivers,  either  in  their  own  names,  or  in 
the  name  of  the  corporation  for  which  they  shall  have  been  ap- 
pointed; but  no  new  suit  shall  be  brou^t  in  the  name  of  a  cor- 
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poratioa  after  it  shall  have  been  dissolved,  or  after  the  expiration 
of  its  charter." 

The  demurrer  admits  the  truth  of  tlie  plea;  but  the  plaintiff 
insbts  that  the  note,  on  which  the  action  is  brought,  is  made 
payable  to  bearer,  and  that  the  plaintiff  has  a  right  to  bring 
the  action  in  his  own  name,  having  came  lawfiiUj  into  the  pos- 
session of  the  note,  without  stating  from  whom  he  received  it. 

In  the  case  of  The  Bank  of  Kentucky  v.  Winter  and  othersj 
2  Peters,  336,  the  Court  say:  ^  The  other  point  has  relation  to 
the  form  of  the  bills,  which  are  made  payable  to  individuals  or 
bearer,  concerning  which  individuals  there  is  no  averment  of 
citizenship,  and  which,  therefore,  may  have  been  payable,  in  the 
first  instance,  to  parties  not  competent  to  sue  in  the  courts  of 
the  United  States.  But  this,  also,  is  a  question  which  has  been 
considered  and  disposed  of  in  our  previous  decisions.  This 
Court  has  uniformly  held,  that  a  note  payable  to  bearer,  is  paya. 
ble  to  any  body,  and  not  affected  by  the  disabilities  of  the 
nominal  payee." 

The  promise  is  in  the  alternative,  to  pay  the  person  or  co^ 
poration  named,  or  bearer;  and  the  obligation  to  pay  the  bear- 
er, is  as  strong  as  to  pay  the  payee,  named  in  the  note.  This 
being  the  original  terms  of  the  note,  it  is  unnecessary  to  aver 
or  prove  any  assignment  or  transfer  of  the  note  to  the  holder. 
It  is  proper  that  he  should  set  out,  in  his  declaration,  as  the 
plaintiff  has  done  in  this  case,  that  the  note  came  into  his  hands 
for  a  valuable  consideration. 

The  possession  of  the  note  is  prima  facie  evidence  that  the 
holder  received  it  in  the  course  of  business;  and  the  manner  of 
receiving  it,  or  the  consideration  paid,  need  not  be  proved,  un- 
less it  shall  become  necessary  from  the  plea  or  defence  set  up 
by  the  maker  of  the  note. 

But,  in  this  case,  the  plea  negatives  the  presumption,  by  sta- 
ting that  the  plaintiff  came  into  the  possession  of  the  note,  not 
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in  the  course  of  business  and  for  a  valuable  consideration,  but 
as  the  receiver  of  the  bank,  acting  under  a  special  law,  and  for 
die  benefit  of  the  creditors  and  stockholders  of  the  bank»  He 
acts  as  trustee,  and  not  in  his  own  right.  The  property  of  the 
note  is  vested  in  him,  in  hia  fiduciary  character  only,  the  same 
as  an  administrator,  or  the  assignees  of  a  bankrupt* 

Can  he,  then,  be  considered  as  the  bearer  of  the  note,  in  a 
commercial  sense  of  the  term?  which  is  the  light  in  which  he 
must  be  considered,  as  having  a  right  to  bring  the  action  in  his 
own  name*  The  note,  being  payable  to  bearer,  passes  by  de- 
livery; and,  any  payment  made  to  the  bank,  or  to  any  prior 
holder,  can  not  be  good^  unless  made  to  the  holder  of  the  note, 
and  a  notice  of  such  payment  be  given  to  the  person  who  sub- 
sequently receives  the  note,  in  the  course  of  business,  and 
before  he  receives  it* 

In  this  case,  it  wiU  not  be  contended  that  the  defendants  may 
not  show  a  payment  to  the  bank,  or  any  matter  of  offset,  which 
might  be  pleaded,  if  the  suit  were  brought  in  the  name  of  the 
bank.  From  this  it  appears,  that  if  the  suit  may  be  brought  in 
the  name  of  the  receiver,  he  can  not  be  treated  as  having  the 
right  of  property  in  the  note,  but  as  a  mere  agent  or  trustee 
for  the  bank. 

An  executor  or  administrator  can  not  sue,  as  such,  beyond 
the  jurisdiction  which  confers  his  power,  unless  the  laws  of  the 
foreign  jurisdiction  shall  authorize  him  to  do  so*  And  why 
does  not  this  principle  apply  to  the  receiver  in  this  case? 
There  seems  to  be  a  strong  analogy  in  the  two  cases. 

Under  the  11th  section  of  the  Judiciary  act  of  1789,  no  as* 
signee  can  bi*ing  an  action  in  the  Federal  courts,  unless,  as 
between  his  assignor  and  the  defendant,  the  court  had  jurisdic- 
tion. And  this  must  be  shown  in  the  declaration*  9  Wheat. 
537* 
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This  note  came  into  the  j^ossession  of  the  plaintiff,  not  in  the 
course  of  business  and  for  a  valuable  consideration,  but  as  as- 
signee, in  the  manner  stated  in  the  plea*  And,  this  being  the 
case,  a  question  arises,  whether  the  declaration  is  not  defective, 
in  not  setting  forth  the  assignment. 

A  case  in  all  respects  analogous  to  the  one  under  considera- 
tion, is,  where  an  insolvent  assigns  his  effects  for  the  benefit  of 
his  creditors.  The  legal  right  to  the  property  is  vested  in  the 
assignee,  and  he  may  sue  in  his  fiduciary  character. 

In  the  case  of  Sere  el  al.  v.  Pital  et  aL,  €  Cranch,  332^  the 
Supreme  Court  decided,  that  a  general  assignee  of  the  effects  of 
an  insolvent,  can  not  sue  in  the  Federal  courts,  if  his  assignee 
could  not  have  sued  in  those  courts*  This  conclusion  is  arrived 
at  by  the  Court,  on  a  particular  examination  of  the  language 
and  object  of  the  act  of  Congress,  which  applies  to  the  subject. 

In  the  above  case  the  plaintiffs  were  aliens,  but  the  insolvent 
assignor  was  a  citizen  of  Louisiana;  and,  as  he  could  not  sue 
in  the  Federal  court  of  Louisiana,  the  Court  held  that  his  as* 
signees  could  not. 

In  this  respect,  a  distinction  is  made  between  the  assignees 
of  an  insolvent,  and  executors  or  administrators;  for  the  latter 
may  sue  or  be  sued,  if  they  are  citizens  of  a  different  State 
from  the  other  party,  although  their  testators,  or  intestates,  had 
not  this  right.     8  Wheat.  642. 

No  distinction  can  be  drawn  between  the  duties  and  powers 
of  the  plaintiff  as  receiver,  or  assignee  of  the  bank,  and  the  as- 
signee of  on  insolvent,  which  shall  place  thenx  on  different  prin- 
ciples in  regard  to  the  right  of  suing  in  the  Federal  courts. 
They  are  both  assignees,  in  law,  of  the  effects  of  insolvents, 
and  their  duties  are  substantially  the  same.  From  tliis  view, 
the  authority  cited  from  Cranch,  must  be  conclusive. 

The  plaintiff  can  only  sue  as  assignee;  and  he  attempts  to 
maintain  the  action  in  his  own  name,  as  the  bearer  of  the  note, 
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to  whom  the  promise  of  payment  was  originally  mad^.  We 
think  this  can  not  be  done,  in  the  face  of  the  facts  stated  in  the 
plea. 

The  demurrer  reaches  the  declaration,  and,  taking  it,  in  con- 
nection with  the  plea,  it  appears  that  the  plaintiff  has  mistaken 
the  right  by  which  he  may  sue;  and  that,  if  the  suit  be  brought 
by  him  as  assignee,  it  can  not  be  maintained,  as  a  part  of  the 
stockholders  of  the  bank  are  citizens  of  Illinois,  and  were  so, 
when  the  action  was  commenced* 

We  are  also  inclined  to  think,  though  it  is  unnecessary  to 
decide  the  point,  that  if  the  assignee  bring  a  suit  for  the  benefit 
of  the  bank,  in  any  other  State  than  that  of  Michigan,  he  must 
bring  the  suit  in  the  name  of  the  bank.  It  is  clear  that,  in  seek- 
ing a  remedy  in  a  foreign  jurisdiction,  he  must  seek  it  in  pursu- 
ance of  the  recognized  forms  of  procedure  in  such  jurisdiction; 
and,  if  there  be  no  authority  under  which  a  foreign  assignee  of 
an  insolvent  can  sue  in  his  own  name,  the  name  of  the  assignor 
must  be  used.     2  Peters'  Di.  685. 

The  demurrer  tq  the  plea  is  sustained. 


The  United  States  vs.  S.  N.  Winchester. 

Wbera  an  act  of  CongTCM  reqnlrei  an  oath  to  be  adminiitered,  racb  oatb  under  the  oaage 
•f  the  proper  department  of  tbe  goTemment,  may  be  administered  by  a  State  ofteer  having 
power  to  adminloter  oatbe. 

Parol  proof  of  tbe  contenta  of  a  written  agreement,  eanbot  be  glyen  In  evidence,  where  tbe 
coBiraet  to  In  tbe  band*  of  tbe  oppoelle  party,  anlees  notice  be  eenred  on  tbe  party  or  hto  at- 
toraey  to  prodnee  It. 

Tbe  mle  of  evidence  to  tbe  lame  in  criminal  ai  in  civil 


This  cause  was  argued  by  Mr.  Formaw,  the  Prosecuting  At- 
toniey,  for  the  plaintiffs,  and  by  Mr.  Spring  for  the  defendant. 
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OPnrtOK  OF  THB  COURT. 

This  is  an  indictment  for  swearing  falsely  in  regard  to  the 
defendant's  right  of  pre-emption. 

The  indictment  sets  forth  that  the  defendant  swore,  before 
a  justice  of  the  peace,  who,  it  is  alledged,  had  full  power  to  ad- 
minister the  oath — "that  sometime  before  the  2nd  February, 
1838,  he  entered  upon  the  northwest  quarter  of  section  No-  15, 
town.  38,  north,  of  range  14,  east  of  the  third  principal  me- 
ridian, in  his  own  right  and  exclusively  for  his  own  use  and 
benefit.  And  that  previous  to  the  22d  February,  1838,  he, 
the  said  Winchester,  had  built  a  dwelling  house  on  said  land; 
and  that  he  had  not  directly  or  indirectly  made  any  agreement 
or  contract  in  any  way  or  manner,  with  any  person  or  persons 
whatsoever,  by  which  the  title  which  he  might  acquire  from 
the  government  of  the  United  States  should  inure  to  the  use 
of,"  &c. 

The  act  of  June  22d,  1838,  entitled  an  act  to  grant  pre- 
emption rights  to  settlers  on  the  public  lands,  provides  "that  be- 
fore any  person,  claimiiig  the  benefit  of  this  law,  shall  have  a 
patent  for  the  land  which  he  may  claim  by  having  complied 
with  its  provisions,  he  shall  make  oath,  which,  with  the  certifi- 
cate of  the  person  administering  it,  shall  be  filed  with  the  regis- 
ter of  the  land  oflHee,  &c.,  that  he  entered  upon  the  land  which 
he  claims  in  his  own  right  and  exclusively  for  his  own  use  and 
benefit,  and  that  he  has  not  directly  nor  indirectly  made  any 
agreement  or  contract  in  any  way  or  manner,  with  any  per- 
son or  persons  whatever,  by  which  the  title  he  might  acquire 
from  the  government  of  the  United  States  should  inure  to  the 
use  or  benefit  of  any  one  except  himself,  or  to  convey  or  trans- 
fer the  said  land  or  the  title  which  he  may  acquire  to  the  same, 
to  any  other  person  or  persons  whatsoever  at  any  subsequent 
time;  and  if  such  person,  claiming  the  benefit  of  this  law,  as 
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aforesaid,  shall  swear  falsely  in  the  premises,  he  shall  be  sub- 
ject to  all  the  pains  and  ^nalties  for  perjury,"  &c. 

It  is  objected  that  tbfi  requirement  of  the  law  of  Congress, 
of  the  applicant  for  a  pre-emptive  right  to  make  oath,  does  not 
aiithonze  a  justice  of  the  peace,  as  a  State  officer,  to  admmis- 
ter  the  oath*  That  to  subject  the  defendant  to  the  penalty  of 
the  statute,  the  oath  must  be  made  before  some  one  authorized 
to  administer  oaths  by  the  Federal  Government. 

Before  the  decision  of  the  case  of  The  United  States  v. 
Bailey^  9  Peters  336, 1  should  have  thought  this  argument  for** 
cible,  if  not  conclusive.  But  under  that  decision,  it  seems  to 
me,  there  can  be  Jittle  or  no  doubt  on  the  subject. 

In  that  case  an  oath  was  not  specially  required  by  law,  but 
under  the  usage  of  the  Treasury  department  it  was  required, 
and  the  right  to  administer  it  by  a  justice  of  the  peace  was  re- 
cognized by  the  department.  And  this  the  Court  held  was  su& 
ficient  to  convict  the  defendant  for  false  swearing  under  the 
gtatute. 

In  the  present  case  the  statute  requires  an  oath  to  be  made, 
and  it  is  not  denied,  but  admitted,  that  under  the  instruction  of 
the  Treasury  department  this  oath  was  usually  administered 
by  a  justice  of  the  peace.  I  cannot,  therefore,  overrule  the 
evidence  of  the  oath,  but  it  must  be  received. 

In  the  further  progress  of  the  cause  it  appeared  that  a  con- 
tract, in  writing,  had  been  entered  into  by  the  defendant  in  re- 
gard to  this  land;  the  contents  of  which  contract  the  prosecu- 
tion  ofiered  to  prove,  with  the  view  of  showing  the  falsity  of 
his  oath. 

To  this  evidence  the  defendant's  counsel  objected,  because 
the  agreement  was  in  writing.  The  prosecution  then  showed 
that  the  paper  had  been  delivered  up  to  the  defendant,  and  was 
then  in  his  possession.  This  was  admitted  by  the  defendant's 
counsel,  who  alledged  they  had  received  no  notice  to  produce 

18 
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the  paper,  and  that  it  was  in  fact  at  Chicago,  more  than  a  hund- 
red miles  distance  from  the  Court. 

The  Court  held  that  parol  evidence  of  the  contents  of  the 
contract  could  not  be  given  in  evidence,  unless  a  reasonable  no- 
tice to  produce  it  had  been  served  on  the  defendant  or  his  coun- 
sel. 

The  rules  of  evidence  are  the  same  in  criminal  cases  as  in 
civil.  The  writing  in  question  is  the  most  important  evidence 
in  the  case.  It  shows,  it  is  suggested,  that  the  defendant  had 
disposed  of  the  pre-emptive  right  in  question,  which  contradicts 
his  oath.  Now  if  this  agreement  be  so  important,  it  should  be 
produced;  or  at  least  before  parol  proof  of  its  contents  be  given, 
the  prosecution  should,  by  a  notice,  have  required  the  defend- 
ant to  produce  it.  And  if  after  a  reasonable  notice  he  should 
fail  to  bring  it  into  Court,  he  cannot  complain  that  evidence  of 
a  secondary  nature  is  received. 

No  case  could  well  be  imagined  which  more  forcibly  shows 
the  wisdom  and  safety  of  the  rule,  as  to  the  admission  of  sec- 
ondary evidence,  than  the  one  under  consideration.  We  are 
clearly  of  the  opinion  that  the  evidence  offered  is  inadmissible. 
1  Phil.  Ev.  389.  2  Term  201,  n.  1  Term  203,  n.  2  Stark. 
Ev.  357.     3  Term  306.    Leach  214. 

The  jury,  on  this  evidence  being  rejected,  found  a  verdict 
for  the  defendant. 
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Dunham  Spauij)ing  vs.  John  Evans* 

Wtaflra  •  note  Is  given  to  A  B,  O  D,  E  F,or  O  H,  either  of  the  promleeee  may  brine  the 
actloB  m  hie  own  neme. 

The  pnariee  to  pa7  ie  to  either  o^the  promleeee,  in  the  alteraatlTO. 
In  neh  a  cnee  It  ie  not  neeeeiary  to  aet  out  the  note  In  ternta  in  the  deelaratlon,  bat  It  la 
aoiBdeiittoeUtehaeeordlng  to  ita  legal  effecta. 

This  cause  was  argued  by  Messrs*  Cawles  and  Erum  for  the 
plaintifl^  and  hj  Mr.  Logan  for  the  defendant. 

opinion  of  the  court. 

This  suit  is  brought  upon  the  following  note :  ^Chicago,  24th 
June,  1 836.  Twelve  months  after  date  I  promise  to  pay  Jam- 
eson Samuels,  H.  N.  Davis,  Elias  T.  Langham,  or  Dunham 
Spaulding,  five  hundred  and  seventy  five  dollars,  being  for 
seven  lots  in  Bellfontaine.  Value  received.''  Signed  John 
Evans. 

The  action  is  brought  in  the  name  of  Dunham  Spaulding, 
and  the  note  is  described  in  the  declaration  as  given  to  him, 
no  reference  being  made  to  the  other  promisees. 

On  the  trial  the  note  was  objected  to  on  the  ground  that  it 
is  not  set  out  according  to  its  tenor  or  its  legal  effect,  in  the 
declaration. 

The  defendant  promises  to  pay  either  of  the  promisees, 
^he  disjunctive  applies  so  as  to  give  this  effect  to  the  instru- 
ment. It  would  seem,  therefore,  to  follow  that  either  of  the 
promisees  may  bring  the  action  in  his  own  name.  And  in  this 
case  it  would  not  be  necessary  to  set  out  the  note  in  full,  but 
only  80  much  of  it  as  to  show  its  legal  effect. 

Mr.  Chitty  says,  (1  Vol.  Pleading  1 0)  "where  the  contract 
was  made  with  several  persons,  whether  it  were  under  seal  or 
hi  writing,  but  not  under  seal  or  by  parol,  if  their  legal  interest 
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were  joint,  they  must  all,  if  living,  join  in  an  action  in  form  ex 
contractu  for  the  breach  of  it,  though  the  covenant  or  contract 
with  them  was  in  terms  joint  and  several." 

In  1  Saund.  153,  n.  1,  it  is  said  though  a  man  covenant  with 
two  or  more  jointly,  yet  if  the  interest  and  cause  of  action  of 
the  covenantees  be  several  and  not  joint,  the  covenant  shall  be 
taken  to  be  several  and  each  of  the  covenantees  may  bring  an 
action  for  his  particular  damage,  notwithstanding  the  words  of 
the  covenant  are  joint.  Dyer  3S7.  2  Mad.  83.  3  Mad. 
262,  263.     Bull.  N.  P.  157.     2  Camp.  190. 

In  a  note,  Ghitty,  as  above  cited,  adds,  ^where  a  bond  is 
joint  in  form  only,  but  several  in  substance,  an  action  may  be 
maintained  in  the  name  of  the  several  obligees.  But  it  seems 
if  he  can  maintain  such  action  on  the  bond  he  must  set  forth  the 
bond  truly,  and  then  by  proper  averments  show  cause  of  ac- 
tion to  himself  alone  clearly  embraced  within  the  condition  of 
the  bond. 

In  2  John,  cases  374,  it  is  laid  down  that  when  one  of  sev- 
eral obligees,  covenantees,  &c.,  having  a  joint  legal  interest  in 
the  contract,  dies,  the  action  must  be  brought  in  the  name  of 
the  survivors;  and  the  executor  or  administrator  of  the  de- 
ceased must  not  be  joined  nor  con  he  sue  separately,  thoagh 
the  deceased  alone  might  be  entitled  to  the  beneficial  interest 
in  the  contract;  and  the  executor  must  resort  to  a  Court  of 
equity  to  obtain  from  the  survivor  the  testator's  share  of  the 
sum  recovered;  but  if  the  interest  of  the  covenantees  were  sev- 
eral the  executor  of  one  of  them  may  sue  though  the  other  be 
livmg.    Saund.  153,  n.  1.     Burr.  1097.     1  Chitt.  R.  19. 

Where  two  or  more  persons  sign  a  joint  and  several  obliga- 
tion, the  obligee  must  sue  one  or  all  of  them.  1  Saund.  291,  a. 
3  Term  382.  Partners  ar^  liable  jointly  and  not  severally. 
18  John.  459.     1  Wend.  524. 
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A  declaration  is  good  if  it  state  suoti  parts  of  the  contract  of 
which  a  breach  is  complained,  or,  in  other  words,  to  show  so 
much  of  the  terms  beneficial  to  the  plaintiff  in  a  contract  as 
constitutes  the  point  for  the  failure  of  which  he  sues;  and  it  is 
not  necessary  or  proper  to  set  out  in  the  declaration  other 
parts  not  qualifying  or  varying  in  any  respect  the  material 
parts  above  mentioned.    4  TaunU  285*     1 3  East.  1 8. 

The  legal  effect  of  the  contract  is  all  that  need  be  stated.  1 
CUtt.  PI.  385. 

On  a  joint  and  several  note  either  of  the  promissors  may  be 
sued,  and  in  the  declaration  it  is  not  necessary  to  notice  the 
other  party.  1  Chitt.  PI.  1 1 6.  Ghitt.  on  Bills,  346.  4  Camp. 
34.     5  Coke  6.     1  Bam.  &  Al.  224. 

The  declaration  upon  a  note  stated  that  the  defendant  and 
another  made  their  note  by  which  they  jointly  or  severally 
promised  to  pay;  and  upon  error,  after  judgment  by  default, 
Lord  Mansfield  said,  ^^f  or  is  to  be  considered  in  this  case  as 
a  disjunctive,  the  plaintiff  is  to  elect,  and  by  the  action  he  has 
made  his  election  to  consider  the  note  as  several;  but  ih  this 
case  it  is  synonymous  to  and;  both  and  each  promise  to  pay. 
Judgment  affirmed.'' 

In  an  action  against  one  of  several  makers  of  a  joint  and 
several  promissory  note,  the  describing  it  as  the  separate  note 
of  the  defendant,  without  noticing  the  other  parties,  is  no  vari- 
ance.    1  Saund.  291.     2  Chitt.  PI.  581. 

A  note  signed  by  the  defendant  alone,  but  purporting  in  the 
body  of  it  to  have  been  made  by  the  defendant  and  another 
person,  was  declared  upon  as  the  several  note  of  the  defend- 
ant; and  it  was  agreed  that  it  might  be  declared  on  according 
to  its  legal  operation.    Burr.  32^     2  Camp.  308. 

The  promise  to  pay,  in  the  note  under  consideration,  is  to 
either  of  the  promisees,  and  this  being  the  legal  operation  of 
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the  instrument,  it  is  only  necessary  to  alledge  the  promise  as 
made  to  the  promisee,  who  brings  the  action. 

It  is  insisted,  if  the  action  can  be  maintained  in  the  name  of 
the  plaintiff,  it  is  necessary  to  set.  out  the  note  in  full  to  enable 
the  defendant  to  show  payment  to  either  of  the  promisees. 
That  it  not  being  an  instrument  under  seal  oyer  cannot  be 
craved,  and  that  it  is,  therefore,  necessary  for  the  plaintiff  to 
set  out  the  note  for  the  benefit  of  the  defendant. 

It  is  true  oyer  cannot  be  technically  prayed  of  this  note, 
but  it  is  not  perceived  why  the  rule  to  declare  on  an  instru- 
ment, according  to  its  legal  effect,  may  not  apply  in  this  case 
as  well  as  in  every  other  where  the  action  is  brought  on  a  con- 
tract not  under  seal. 

Where  an  action  is  broCight  against  one  of  two  or  more  ma- 
kers of  a  promissory  note,  no  notice  need  be  taken  of  the  other 
parties,  and  here  the  inconvenience  complained  of  would  exist, 
the  same,  as  in  the  case  under  examination. . 

If  the  defendant  has  paid  the  note  to  either  of  the  promisees 
it  is  good,  and  he  may  prove  this  as  readily  as  he  could  prove 
payment  by  a  co-promisor,  if  sued  on  a  joint  and  several  note. 

The  declaration  sets  out  the  note  according  to  its  legal  effect, 
and  it  cannot  be  rejected  as  evidence  on  the  ground  of  vari- 
ance.   The  note  was  admitted  and  judgment  for  the  plaintiff. 
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DOK   XX    DSH   COPPERTHWAIT   AND  DuNLAP  VS.  SaMUXL  McCoRD* 

Thk  defendant  served  a  notice  on  the  plaintiff^s  attorney,  to 
furnish  him  with  copies  of  all  deeds,  records  of  judgments, 
and  decrees  in  chancery,  and  all  other  evidence  of  title  in-  ^ 
tended  to  be  used  as  evidence  on  the  part  of  the  lessor  of  the 
plaintiff. 

The  statute,  under  which  this  notice  was  served,  requires 
♦'the  plaintflf,  or  his  attorney,  to  deliver  to  the  defendant,  or  his 
attorney,  if  demanded,  a  copy  of  the  account,  or  bill  of  par- 
ticulars, of  the  demand,  or  a  copy  of  the  bill,  bond,  ()eed,  bar- 
gain,  contract,  note,  instrument,  ot  other  writing,  whereon  the 
declaration  is  founded,  or  which  he  intends  to  olSfer  in  evidence 
at  the  trial."  And,  in  the  succeeding  section,  it  is  provided, 
that  if  the  plaintiff,  or  defendant,  shall  refuse  to  furnish  the 
copy  or  copies  required,  the  party  so  refusing  shall  not  be  per- 
mitted to  give  in  evidence  at  the  trial,  the  original,  of  which 
a  copy  has  been  refused. 

Under  this  act  it  seems  it  has  not  been  the  practice,  in  the 
State  Courts,  to  give  the  notice  in  the  action  of  ejectment. 
But  whether  the  act  embraces  the  action  of  ejectment,  has  not 
been  decided  by  the  Supreme  or  Circuit  Courts  of  the  State. ' 
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The  uniform  course  of  practice,  under  an  act,  goes  strongly 
to  establish  the  construction  of  it,  without  any  express  decision 
of  the  Court*  As  the  papers  required  by  the  notice  in  this 
case  have  not  been  produced,  a  continuance  is  asked  on  that 
ground;  and  this,  for  the  first  time,  it  is  believed,  brings  up  for 
'  decision,  whether  the  statute  embraces  an  action  of  ejectment. 

The  language  of  the  statute  is  general,  and  no  action  is  ex- 
cepted, but  the  provision  would  seem  to  apply  to  actions 
founded  upon  contracts,"  and  tbis  construction  has  generally,  if 
not  uniformly,  been  given  to  the  act*  And,  we  think,  the  in- 
tention of  the  legislature  is  effectuated  by  this  view  of  the 
statute* 

The  notice,  under  the  statute,  applies  as  well  to  the  defend- 
ant as  to  the  plaintiff;  and  can  it  be  supposed,  that  the  lessor 
of  the  plaintiff,  in  the  action  of  ejectment,  by  serving  a  notice 
on  the  ciefendant,  can  compel  him  to  exhibit  his  title  papers 
before  the  plaintiff  has  proved  his  title. 

Upon  the  whole,  we  think  the  refusal  or  neglect  to  famish 
the  copies  called  for  by  the  notice  affords  no  ground  for  a  con- 
tinuance of  the  cause,  as  the  statute  does  not  authorize  such 
a  notice  in  an  action  of  ejectment* 

Mr*  Chase  for  the  plaintiff* 

Mr*  Moses  B*  Corwin  for  the  defendant* 
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Matthews  and  Hopkins  vs.  P*  &  E.  L*  Menedoer. 

A  Jadgment  asalnit  one  of  nrtral  Joint  tnspMwrt,  it  no  bar  to  an  action  agalmt  another 
tedtHteal  for  ibe  game  treapaM.  • 

Hatving  leveral  Jodgmenta  for  the  aamo  treapaai,  the  ptainClff  may  make  hia  election  on 
whleh  one  he  wUltake  oat  ezeentlon. 

In  aaeh  ataae  there  can  be  but  one  aatlafaetion.  The  aame  mle  appliea  in  the  aetlon 
of  trover,  for  aneeeaiiTe  conTeratona,  by  diflbrent  individaala,  of  the  lame  property. 

Tto  record  of  a  Jodgmeat  fiir  the  aame  caoae  can  only  be  reeelTed  In  evidence  to  bar  the 
plalaclA'  action,  or  to  ahow  that  certain  proceedlnga,  under  it,  haa  operated  to  change  the 
right  of  propefty. 

Where  a  peraon  beeomea  an  agent  to  parchaae  wheat,  or  any  other  article,  and  a  pait  of  the 
awaey  raind  to  pay  for  the  wheat  waa  obtained  on  hia  credit,  be  may  withhold  the  delivery 
of  tbe  whMt,  until  he  ia  indemnlfled. 

And  thia  ia  eipeclaUy  the  rale  whe^  the  principal  ia  inaolvent,  and  the  liability  of  the 
agent  to  pay  ia  abont  to  be  enforced. 

A  factor  haa  a  lien  for  elf  advancee,  on  account  of  hie  principal,  for  balancea  due,  or  for 
liahDItiea  Inearred  In  the  eonneof  their  boalneai. 

But  thIa  lien  ia  apecial,  and  la  connected  with  the  pOMoapion  of  the  property. 

If  the  property  be  volantarily  delivered,  the  lien  ia  eztlnguiahed,  and  can  not  be  reaieerted. 

But  if  tbe  delivery  be  apeda],  co  that  the  factor  atill  retalna  the  control  of  the  property,  the 
Iltn  ia  not  fvllnqalahed. 

A  Jury,  in  the  ezereiae  of  their  diMretion,  may  give  intereat  on  the  value  of-property  con* 
Terted,'aa  a  part  of  the  damagea. 

This  cause  was  argued  hy  Messrs.  Ewing  and  Stansbery 
fox  the  plaintifrs,  and  by  Messrs.  Vinton  and  Wright  for  the 
defendants. 

opinion  op  the  court. 

This  is  an  action  of  trover,  for  a  flatboat,  and  five  thousand 
bushels  of  wheat,  in  barrels  and  sacks. 

It  was  proved  that  the  plaintiffs  were  merchants,  in  Balti- 
more, and  in  September,  1836,  they  made  a  contract  with 
McCourtney  and  Read,  merchants  of  Wheeling,  to  purchase 
for  them  a  large  quantity  of  wheat,  which  they  were  to  have 
shipped  to  the  plaintiffs  by  the  way  of  New  Orleans.    Flat- 

19 


146  OHIO. 

MatttaMn  and  Hopkina  o.  P.  «n4  B.  L.  Mwedgar. 

I  '  ■ '  ■ 

boats  were  to  be  used  in  conveying  the  wheat  to  New  Orleans. 

At  the  time  of  the  contract  the  plaintifls  advanced  to  Mc* 
Courtney  and  Read  ten  thousand  dollars,  in  two  drafts  of  five 
thousand  dollars  each,  which  were  paid  at  maturity. 

McCourtney  and  Read  4^spatched  an  agent,  by  the  name  of 
Matthews,  to  Parkersburg,  who  made  a  contract  with  Cheva- 
lier, a  resident  of  that  place,  to  purchase  the  wheat  at  five  per 
cent,  upon  the  cost;  McCourtney  and  Read  to  furnish  the 
money.  The  sum  of  one  thousand  dollars  was  paid  in  a  check 
by  Matthews,  and  this  Chevalier  stated  was  sufficient,  as  it 
would  enable  him  to  make  a  small  advauce  to  the  farmers  on 
the  purchase  of  the  wheat* 

Chevalier  having  purchased  about  four  thousand  bushels  of 
wheat,  called  on  McCourtney  and  Read  for  money  to  complete 
the  payments  on  this  purchase,  who  drew  a  bill  of  exchange 
on  E.  Dorsey,  for  three  thousand  dollars,  payable  to  the  order 
of  Cowgill  &  Son,  at  some  bank  in  Baltimore.  This  bill  was 
accepted  by  Dorsey,  and  made  payable  to  Chevalier,  by  the 
indorsement  of  Cowgill  &  Son.  It  was  negotiated  by  one  of 
the  banks  at  Wheeling  or  Pittsburg,  and  the  proceeds  were 
paid  to  Chevalier,  he  being  the  last  indorser. 

A  flatboat  was  sent  down  to  Spencer's  farm,  near  Parkers- 
bnrg,  by  McCourtney  and  Read,  in  charge  of  Ford,  to  receive 
the  wheat. 

Shortly  after  this  McCourtney  and  Read  failed,  and  made 
an  assignment  of  their  effects.  Before  this  was  done  they  ap- 
plied to  Porsythe  and  Atturbury,  of  Wheeling,  to  become  the 
agents  of  the  plaintiffs,  and  represented  that,  they  having  ad- 
vanced money  to  buy  wheat,  it  was  just  that  the  wheat  pur- 
chased should  inure  to  their  benefit.  The  proposed  agency 
was  accepted  by  Porsythe  and  Atturbury,  and  they  despatch- 
ed Matthews,  ad  their  agent,  to  Chevalier  to  inform  him  of  the 
failure  of  McCourtney  and  Read,  and  that  the  wheat  belonged 
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to  the  plaintifls;  and  he  was^^lso^  authorized  to  inform  Cheva- 
lier that  the  bill  for  three  thousand  dollars^  indorsed  by  him, 
would  not  be  paid. 

Matthews  communicated  this  intelligence  to  Chevalier  be- 
fore the  loading  of  the  bbat  was  completed,  there  having  been 
placed  on  board  of  it  between  fifteen  hundred  and  two  thou- 
sandi  bushels.  This  was  the  first  intimation  received  by 
Chevalier  that  the  plaintiffs  had  any  interest  in  the  wheat.  He 
acted  as  the  agent  of  McCourtney  and  Read,  and  supposed  he 
made  the  purchase  on  their  account*  There  was  no  more 
wheat  delivered  on  board  the  boat  after  the  arrival  of  Mat' 
thews;  and  Chevalier  directed  Ford  to  take  the  boat  to  Galli- 
polis,  where  he  would  meet  him. 

The  boat  was  taken  to  Gallipolis^and,  on  the  arrival  of  Chev- 
alier^  he  sold  the  wheat  to  Hhe  defendants,  with  the  barrels  in 
which  a  part  of  it  was  contained^  tbe"^ sacks  they  returned  to 
the  boat.  The  defendants  paid  to  Chevalier  eighteen  hundred 
doHars  for  the  wheat;  and,  owning  a  merchant  mill,  they 
manufactured  it,  and  sent  the  flour  to  New  Orleans,  where  it 
was  sold  at  a  good  profit. 

Before  the  sale  of  the  wheat  to  the  defendants  they  admit- 
ted that  Chevalier  informed  them  of  the  circumstances,  but 
what  Chose  circumstances,  thus  communicated,  were,  does  not 
appear  from  the  evidence. 

The  defendants  oflered  in  evidence  the  record  of  a  judgment, 
in  1839,  against  Chevalier,  in  favor  of  McCourtney  and  Read, 
in  the  State  of  Virginia,  in  an  action  of  trover  for  the  same 
wheat.  And,  on  the  record,  there  was  an  indorsement  that 
the  suit  was  brought  for  the  benefit  of  Matthews  and  Hop- 
kins. 

To  the  introdaction  of  this  record  the  plaintifls  objected,  as 
it  was  not  between  the  same  parties,  and  could  for  no  legal 
purpose  be  received  in  evidence* 
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But  the  defendant's  counsel  insisted  that  it  was  evidence,  if 
not  as  a  bar  to  the  plaintiffs'  action,  to  show  where  the  legal 
right  to  the  wheat  was  vested,  to  influence  the  jury  in  their 
assessment  of  damages  in  the  present  action;  and,  also,  to 
show  that,  by  the  judgknent  in  Virginia,  the  right  of  property, 
in  the  wheat,  became  vested  in  Chevalier. 

The  form  of  the  action  in  Virginia  was  the  act  of  the  attor- 
ney, and  if  he,  by  mistake,  brought  the  action  in  the  names  of 
McCourtney  and  Read  instead  of  the  plaintiffs,  that  should  not 
operate  to  their  prejudice*  So  far  as  that  action  was  concern- 
ed, the  plaintiffs  were  bound  by  the  acts  of  their  attorney,  as 
matters  of  form  as  well  as  to  matters  bf  substance,  but  beyond 
these  they  were  not  bound. 

The  indorsem^it  on  the  record,  that  the  suit  was  brought 
for  the  use  of  the  plaintiffs,  is  a  fact,  which  it  is  not  perceived 
can  be  received  as  evidence  in  this  case.  The  indorsement 
was  the  act  of  the  attorney,  and  can  not  afiect  the  rights  of 
the  plaintiffs  in  any  other  suit. 

Nor  can  the  Court  perceive  how  the  damages,  recovered  in 
the  Virginia  judgment,  can  influence  ^  the  jury  in  the  present 
case. 

The  parties  are  different,  and  the  evidence  is  different;  how 
then  can  the  jury  be  guided,  or  in  the  least  degree  influenced, 
by  the  verdict  in  Virginia? 

If  the  Virginia  judgment  can  be  received  in  evidence,  it  must 
be  received  in  bar  of  the  plaintiffs'  action,  or  to  show  a  change 
of  property. 

The  defendants'  counsel  do  not  insist  that,  under  the  circum- 
stances, the  Virginia  judgment  is  a  bar  to  the  present  action. 

To  constitute  a  bar  the  judgment  must  not  only  have  been 
for  the  same  subject  matter,  but  between  the  same  parties. 

Did  the  Virginia  judgment  operate  to  vest  the  right  of  prop- 
erty in  Chevalier,  the  defendant? 
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That  this  effect  must  be  given  to  the  ludgment,  is  strongly 
insisted  on  by  the  defendant's  counsel.  And  if  this  position  be 
sustained  there  is  an  end  to  the  present  actionw  For,  if  the 
right  of  property  to  the  wheat  was  in  Chevalier,  his  sale  to  the 
defendants  can  not  be  shaken. 

How  can  the  obtainment  of  the  judgment  operate  a  change 
in  the  right  of  property?  Before  the  rendition  of  the  judgment 
the  plaintifis  had  the  right  of  property,  and  a  demand  against 
Chevalier  for  converting  it  to  his  own  use;  and  after  the  judg* 
roent  this  demand  remains,  though  it  has  assumed  a  different 
fonn. 

A  judgment  against  one  of  several  joint  trespassers  is  no 
bar  to  an  action  against  either  of  the  others.  There  is  some 
conflict  of  decision  on  this  point,  but  the  weight  of  authority, 
and  the  current  of  modem  decisions,  sustain  the  above  prin- 
ciple. 

All  joint  trespassers  are  liable  severally  as  well  as  jointly, 
and  the  rule  is  well  established,  that  there  mi^y  be  several 
judgments  against  different  individuals  for  the  same  trespass, 
but  only  one  satisfaction.  Deirof  v.  Wright^  2  Ohio  Rep.  33. 
8  Cowen,  43.     1  John.  290. 

After  several  judgments  are  obtained  for  the  same  trespass, 
the  plaintiff  may  make  his  election,  on  which  judgment  he  will 
take  out  execution;  and,  having  done  this,  he  can  not  proceed 
on  the  other  judgments.  From  this  it  appears  that  one  joint 
trespasser  can  not  plead  in  bar  a  prior  judgment  against  anoth- 
er for  the  same  trespass;  but  to  be  a  good  bar  the  plea  must 
state  that  the  prior  judgment  has  been  satisfied,  or,  at  least, 
that  the  plaintiff  has  elected  to  take  the  judgment  by  issuing 
execution  on  it 

Where  the  judgment  has  been  satisfied,  which  extinguishes 
the  demand  of  the  plaintiff,  for  the  value  of  the  property,  the 
right  of  the  property  must,  consequently,  vest  in  the  defendant. 
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He  has  paid  its  value  to  the  plaintiff,  and,  in  addition,  per- 
haps, something  for  the  manner  in  which  the  property  was 
taken.  But  before  this  satisfaction  the  defendant  can  set  up 
no  color  of  right  to  the  property,  on  the  ground  that  a  judg- 
ment  has  been  obtained  against  him  for  its  value* 

The  same  rule  that  applies  in  a  case  of  joint  trespassers,  in 
regard  to  the  plea  of  a  prior  judgment  in  bar,  and  the  change 
of  property,  must  apply  with  equal,  if  not  greatet,  propriety, 
in  successive  actions  of  trover,  brought  against  difierent  indi« 
vidua!  s,  for  the  conversion  of  the  same  property. 

In  the  case  under  consideration  the  judgment  against  Chev* 
alier  did  cot  vest  the  property  in  him,  and,  consequendy,  be 
had  no  right,  on  this  ground,  to  sell  it  to  the  defendants.  And 
if  the  defendants,  on  demand,  refused  to  deliver  the  property 
to  the  plaintiffs,  they  were  guilty  of  a  converson,  and  are 
liable  in  this  action. 

From  these  considerations  the  Court  think  the  record  of  the 
Virginia  judgment  is  not  evidence  to  bar  the  plaintiffs'  actioa; 
to  influence  the  jury  in  their  assessment  of  the  damages  in  tbii 
case;  to  show  in  whom  the  legal  right  to  the  property  is  vested; 
or,  for  any  other  conceivable  legal  purpose. 

Before  the  jury  the  counsel  contended' that  the  right  of  prop- 
erty was  clearly  shown,  by  the  evidence,  to  be  in  the  plaintifi* 
That  McCourtney  and  Read  acted  as  their  agents,  and  receiv- 
ed from  them  ten  thousand  dollars.  That  the  indorsement  of 
the  draft,  by  Chevalier,  for  the  three  thousand  dollars,  gave  him 
no  lien  on  the  wheat  purchased.  That  it  was  an  ordinary 
case  of  indorsement,  which  gave  the  indorser  no  specific  lien 
on  the  property  of  the  drawer,  when  it  m^ht  happen  to  come 
into  his  hands. 

But  that,  if  a  lien  could  arise  out  of  this  transaction,  the  de- 
livery of  the  wheat,  by  Chevalier,  on  board  of  the  plaintiffs' 
boat,  and  to  Ford,  their  agent,  who  had  charge  of  the  boat,  it 
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was  relinquished,  and  can  not  afterwards  be  asserted.  That 
this  delivery  placed  the  wheat  as  much  out  of  the  power  and 
control  of  Chevalier,  as  if  it  had  beeti  delivered  into  the  ware- 
house of  the  plaintiffs.  That  the  lien  of  a  factor  or  agent  is 
inseparable  from  the  actual  or  implied  possession  of  the  prop- 
erty. That  a  tortious  possession  does  not  divert  the  lien,  but 
that  every  voluntary  relinquishment  of  the  possession  of  the 
property  is  an  abandonment  of  the  lien. 

That,  the  greater  part  of  the  wheat  purchased  was  not  de- 
livered, and  that  to  such  part,  if  a  lien  existed,  the  plaintiffs 
could  set  up  no  claim,  as  against  Chevalier,  without  indemnify- 
ing him.  That  it  was  not  shown  that  Chevalier  had  paid  nK>re 
than,  one  half  of  the  three  thousand  dollar  bill,  though  he  had 
the  bill  in  his  possesion;  and  having  retained  more  than  half  of 
thtt  wheat  purchased,  and  the  sura  of  eighteen  hundred  dollars 
received  from  the  defendants,  he  was  bound,  in  justice,  to  ac- 
count to  the  defendants  for  any  loss  or  damages  they  should 
sustain  by  the  purchase  of  the  wheat. 

That  if  the  plaintiffs  should  recover  in  this  action,  th^y 
would  still  be  loosers,  by  the  failure  of  McCourtney^  and  Read, 
about  eight  thousand  dollars,  and  that  Chevalier  could  have  no 
ground  of  complaint,  if  he,  by  giving  credit  as  an  indorser  to 
the  same  firm  of  McCourtney  and  Read,  should,  also,  sustain  a 
loss  which,  at  most,  would  be  very  ^mall  in  comparison  with 
the  plaintiffs'. 

These  positions  were  all  controverted  by  the  counsel  for  the 
defendants,  and  they  insisted  there  was  no  such  delivery  of 
the  wheat,  in  question,  as  divested  the  lien  of  Chevalier.  The 
Court  instructed  the  jury,  substantially,  as  follows: 

After  recapitulating  the  evidence,  as  above  stated,  you  must 
be  satisfied,  gentlemen,  that  the  legal  right  of  property  in  this, 
wheat  was  in  the  plaintiffs,  before  you  can  find  in  their  favor. 
And  this  the  [daintiffi  insist  has  been  shown  by  the  contract 
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^ith  McGourtney  and  Read,  the  advance  to  them  of  ten  thou- 
sand dollars,  and  the  fact  of  the  purchase  of  the  wheat,  by 
Chevalier,  under  their  direction.  So  far  as  it  regards  thi^ 
right,  it  can  be  of  no  importance,  whether  Chevalier  had  any 
knowledge  of  it  or  not.  He,  no  doubt,  until  after  the  failure  of 
McGourtney  and  Read,  considered  himself  as  their  agent  in 
purchasing  the  wheat.  And  he  looked  to  them,  only,  for  the 
necessary  funds.  But  this  could  not,  in  any  respect,  affect  the 
agency  for  the  plaintiffs,  under  which  McGourtney  and  Read 
acted. 

*i  It  is  by  no  means  necessary,  in  establishing  their  right,  for 
the  plaintiffs  to  show  that  tfae  same  money  advanced  to  Mc- 
Gourtney and  Read  was  handed  over  to  Chevalier.  Having 
made  the  advance,  McGourtney  and  Read  were  bound,  in  good 
faith,  to  purchase  the  wheat  and  pay  for  it;  and  so  far  as  such 
purchase  was  made  by  themselves  or  their  agent,  as  against 
them,  the  legal  right  to  the  wheat,  was,  unquestionably,  in  the 
plaintiffs. 

If  the  indorsement,  by  Chevalier,  of  the  three  thbusand  dol- 
lar draft,  was  one  of  ordinary  occurrence,  as  contended  by  the 
plaintiffs'  counsel,  it  is  clear  that  it  gave  him  no  specific  lien 
on  the  property  of  the  drawer.  But  is  this  the  character  of 
that  transaction? 

Chevalier  had  engaged  to  purchase  wheat  for  McGourtney 
and  Read,  and  had,  in  fact,  purchased  four  thousand  bushels, 
at  one  dollar  per-  pushel,  having  received  from  them  an  advance 
of  one  thousand  dollars;  he  calls  upon  them  for  funds  to  com- 
plete his  payments,  and  the  sum  of  three  thousand  dollars  is 
raised,  partly  on  his  credit.  And  about  the  time  he  was  to 
deliver  the  wheat,  he  is  informed  that  McGourtney  and  Read 
•  had  failed,  and  that  the  bill  which  he  had  indorsed  would  not 
be  paid. 
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Under  these  circumstances  had  not  CbeTalier  a  right  to 
withhdd  the  delivery  of  the  wheat  until  he  was  indemnified  t 
The  Court  think  he  had,  whether  such  delivery  was  demanded 
by  McCourtney  and  Read  or  the  j^aontiffs. 

In  making  the  purchase  Chevalier  acted  as  the  agent  of  Mc^ 
Courtney  and  Read;  and  the  rule;0f  law  which  applies  to  a* 
factor  will  apply  equally  to  him. 

A  factor  has  a  lien  on  Ihe  prpperty  of  the  principal,  m  his 
hands,  for  all  advances  made,  and  for  any  balance  thut  may 
be  due.  The  lien,  also,  exists  for  responsibilities  incurred  by 
the  factor  for  the  principal,  in  the  general  course  of  their  busi- 
ness. And  this  is,  especially,  the  case  where  the  principal  is 
insolvent,  end  the  liability  of  the  factor  is  about  to  be  en* 
forced.  S  Har.  and  John.  339.  ^  Greenleaf,  51  to  57.  10 
Wend.  318.     2  Kent,  638,  639. 

No  case  could  well  be  imagined  which  could  more  strongly 
jDustrate  the  propriety  and  justice  of  the  rule,  which  gives  a 
lien  for  responsibilities  incurred,  than  the  one  under  consid* 
eration. 

But  this  lien  is  put  an.  end  to  by  a  voluntary  delivery  of  the 
property.  And  this  case  must  turn  on  the  fact  of  the  delivery 
o{  the  wheat,  by  Chevalier,  in  the  boat,  to  Ford,  the  agent  of 
McCourtney  and  Read,  or  of  the  plaintiffs,  it  matters  not  which. 

The  boat  was  purchased  by  McCourtney  and  Read  for  the 
plaintifls,  in  pursuance  of  their  contract,  and  the  management 
of  the  boat  was.  committed  to  Ford. 

It  seems  from  fifteen  hundred  to  two  thousand  bushels  of 
wheat  were  delivered  on  board  of  this  boat  by  Chevalier. 
This  was  done  before  he  was  informed  of  the  insolvency  of 
McCourtney  and  Read;  that  the  wheat  belonged  to  the  plain* 
tifis;  and  that  the  bill  he  had  indorsed  would  not  be  paid. 

Now,  if  there  was  an  unconditional  delivery  of  this  wheat 
to  the  agent  of  the  plaintifls,  or  of  McCourtney  and  Read,  the 
90 
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lien  was  abandoned.  The  factor  or  agent  can  not  stop  prop- 
erty in  transitu,  where  he  has  voluntarily  delivered  up  the  pos- 
session of  it,  on  any  pretence  that  he  has  a  lien  upon  it  for 
advances  made  on  account  of  the  principal.  Having  parted 
with  the  possession  of  the  property  he  has  relinquished  his  lien 
and  can  not  reassert  it 

The  owner  may,  in  some  cases,  regain  the  possession  of 
property,  sold  and  delivered  by  him,  and  hold  it  until  the  pay- 
ment  of  the  consideration  shall  be  received*  But  this  can  not 
be  done  by  a  factor  whose  interest  is  special,  and  connected 
with  the  possession. 

If  you  shall  find  that  the  delivery  of  the  wheat  was  condi- 
tional, and,  in  fact,  made  to  Ford  as  the  agent  of  Chevalier, 
and  to  be  subject  to  his  control,  then  there  was  not  such  a 
delivery  as  divested  Chevalier's  lien,  and  the  plaintifis  must 
fail  in  their  action. 

If  the  wheat  had  been  lost  between  the  place  where  it  was 
put  on  board  of  the  boat  and  Gallipoiis,  whose  loss  would  it 
have  been?  This  may  illustrate  the  character  of  the  deliveiy. 
For  if  there  was  such  a  delivery  as  to  make  the  loss  that  of  the 
plaintifis,  then  there  is  no  ground  on  which  the  lien  of  Cheva* 
Her  can  be  enforced.  With  the  possession  he  parted  with  the 
lien.  But,  on  the  contrary,  if  the  loss,  had  one  occurred,  could 
have  been  charged  to  Chevalier,  then  he  did  not  part  with  the 
possession,  or  the  lien  connected  witli  it. 

The  jury  will  determine  from  the  evidence  as  to  the  efiect 
of  the  delivery  of  this  wheat,  under  the  above  rule. 

It  is  immaterial,  if  you  shall  find  for  the  planitifis,  whether 
the  defendants  had  notice  or  not  of  the  foregoing  circumstan- 
ces, prior  to  their  purchase  of  the  wheat.  For  if  the  lien  of 
Chevalier  was  extinguished  by  a  delivery  of  the  property,  he 
could  convey  no  right  to  it  which  can  defeat  the  plaintififs' 
title.    A  demand  of  the  property,  by  the  plamtifis,  under  such 
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circmnstances,  and  a  refusal  by  the  defendants,  is  all  that  is 
necessary  to  sustain  the  action* 

Should  you  find  for  the  plaintiffs,  you  have  a  right,  in  the 
exercise  of  your  discretion,  to  include  interest  on  the  value  of 
the  property  sold  to  the  defendants  from  the  time  of  its  con- 
version, as  a  part  of  the  damages. 

The  jury  could  not  agree  on  their  verdict,  and  they  were 
discharged  by  the  Court,  and  the  cause  was  continued. 

At  the  subsequent  term  the  case-  was  submitted  to  the  jury 
on,  substantially,  the  same  charge  when  the  jury  found  for  the 
l^aintiffi. 


United  States  vs,  E.  S.  Hatnes  et  al. 

Aa  aivpaal  fton  tbe  Diatrlet,  to  tbe  Circuit  Ooort,  nniat  be  prayad  Ibr  and  allowad,  to  tlit 
MKt  CIrcaliOawtliaUwIlbiii  tbadktrlet. 

Appeab  from  tha  DIrtrtet,  to  tba  CIreuit  Court,  aia  Umitad  to  caaea  of  admiralty  and  narl- 
ttna  Jvriadlctloii. 

AH  othar  eaMB  froB  tha  Dlitrlet,  to  tba  Clreiilt  Court,  ara  ramovad  by  writ  of  error. 

This  cause  was  argued  by  Mr.  Swayne  for  the  defendant, 
and  by  the  District  Attorney  for  the  plaintiff. 


I. « 


OPINION  OF  THE  COUST. 


This  is  an  appeal  from  the  judgment  of  the  District  Court. 
A  motion,  to  dismiss  the  appeal,  is  made  by  the  defendants' 
counsel,  on  two  grounds. 

First:  Because  it  does  not  appear  that  any  appeal  was 
prayed  or  allowed  by  the  District  Court; 

Second:    Because  an  appeal  does  not  lie  in  such  a  case* 
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By  the  3t8t  section  of  the  Jadiciary  act  of  ITSS,  in  case  of 
an  appeal  from  the  District,  to  the  Circuit  Cioart,'  it  must  be  en- 
tered and  allowed  to  the  next  Circuit  Court  held  within  the 
district,     t  Gall.  416.    3  Mason,  443. 

This  is  an  action  brought  on  an  official  bond;  and,  in  such  a 
case,  no  appeal  lies  from  the  District,  to  the  Circuit  Court. 

In  the  case  of  The  UniUd  States  v.  Nimreej  6  Peters,  495, 
the  Supreme  Court  saj,  the  jurisdiction  of  the  District  Court  is 
limited  to  cases  at  law,  and  of  admiralty  and  maritime  jurisdic- 
tion. From  all  decrees  over  a  certain  amount,  in  the  latter, 
appeals  may  be  taken  to  the  Circuit  Court;  but  judgments  of 
law  must  be  removed  by  writ  of  error. 

The  act  of  1803,  which  provides  that,  ^from  all  final  judg- 
ments or  decrees  in  any  of  the  District  Courts,  an  appeal,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  som 
or  value  of  fifty  dollars,  shall  be  allowed  in  the  Circuit  Court,'' 
the  Supreme  Court,  in  the  above  case,  say,  made  no  alterations 
in  the  law  of  1789,  as  it  respects  appeals  to  the  Circuit  Court, 
except  in  reducing  the  sum  or  matter  in  controversy  from  three 
hundred,  tp  fifty  dollars,  on  which  such  appeals  shall  be  al- 
lowed.   11  Peters,  166. 

The  appeal  must  be  dismissed  on  both  grounds  taken  in  the 
motion. 
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M.  T.  Maurt  vs»  Talmadoe. 

A  eMitraeC,mtde  by  gtsf*  pMMOfen  wtthtbe  agent  of  the  line  u  to  tlMniudwrof  ] 
gtti,  can  Bot  bo  proTod  by  a  paannger,  who,  at  onotbar  ]»art  of  tbo  ronta,  took  hia  aaat,  in  m 
Mit  by  Mm  agalnat  the  ]iroprlator. 

Jatif  no  patty  to  tbo  caatraet,  aad,  In  fiMt,  bcrUif  110  aotiea  of  It,  It  aflbr^  no  tidqaatnaiit 
to  bbn  toboeomo  A  paaaanger. 

A  gnaral  eastom,  aa  to  tbo  nombar  of  paMenfon  eonvayad,  may  bo  proTOd,  bat  not  tbo 
praetkoeatabUohad  on  tbo  ronta. 

TbadacUrajtlou  of  a  driver,  wbooaoondnct  la  not  lmplkatod,Uwt  tboatafa  iraatopbanTy, 
aid  OT«rioadod«  ooteridaoea. 

Tba  worda  of  tba  agent,  to  bo  erldenca,  to  ebarga  tba  prlneipal,  moat  bo  a  part  of  tbo  raa 


gteie propriotora  are boond to nae the grebtort care <br  tbeaaftty of paaaengaii.  Tbeleait 
mglact  bf  Um  driver,  pr  wantof  aklU,  makaa  tbemliaUe. 

Tba  proprtocon  are  reaponalble  if  tba  eoaeb  ia  drlvan  oat  of  tba  nanal  track,  and  an  i^Jnry 
ii,  eaMeqnently,  dona. 

R  la  the  daty  of  odrtrerto  aention  the  paaaangan  when  he  laabont  to  pa«  over  a  piece  ff 
jead,M4ge,Ac^  attained  n^th  danger. 

This  cause  was  argued  by  Messrs.  Evnng  and  Stanbery  for 
the  plaintifT,  and  Messrs.  Wright  and  Hunter  for  the  defendant* 

OPINION. OF  THB  COURT. 

This  action  wais  brought  to  recover  damages  for  the  upset- 
ting of  the  defendant's  stage,  in  1839,  in  which  the  plaintiff, 
being  a  passenger,  was  much  injured.  The  upset  was  near 
Somerset,  on  the  route  from  Ghillicothe  to  Zanesville;  and  is 
charged  to  have  been  caused  by  the  want  of  skill,  and  negli- 
gence in  the  driver,  overloading  the  stage,  and  want  of  lights. 
Flea,  not  guilty. 

The  plaintiff  offered  evidence  to  ptove  that,  at  Maysville,  in 
Kentucky,  the  southern  terminus  of  the  route,  a  special  con- 
tract was  made  with  the  agent  of  the  defendant,  by  the  passen- 
gers, that  not  more  than  six  passengers  should  be  admitted 
inside  the  stage,  and  one  on  the  outside. 


J 
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The  plaintiff  took  his  seat  at  Portsmouth,  in  a  line  of  the  de- 
fendant's, which  connected  with  the  Maysville  and  Zane^TiUe 
line,  at  Chillicothe. 

The  above  evidence  was  overruled  by  the  Court,  on  the 
ground,  that  the  plaintiff  was  not  a  party  to  the  contract,  and 
could  claim  no  benefit  under  it  There  is  no  proof  that  he  had 
any  knowledge  of  the  contract;  and,  of  course,  it  could  have 
formed  no  inducement  v^ith  him  to  travel  in  the  line.  He  took 
his  seat  with  no  other  pledge  or  guaranty  from  the  proprietor, 
than  Uiat  which  the  law  implies.    ' 

On  the  part  of  the  defendant,  the  driver  was  examined  as  a 
witness,  there  being  no  objection  to.  his  competency  by  the 
plaintiff. 

The  defendant  offered  evidence  to  prove  that  it  veas  the  cus- 
tom on  that  route  to  carry  as  great  a  number  of  passengers 
as  were  in,  and  on,  the  stage.  This  was  objected  to  by  the 
plaintiff,  and  the  Court  sustained  the  objection.  The  defend- 
ant can  not  give,  in  evidence,  a  custom  or  practice  established 
by  himself,  in  his  own  justification,  or  in  extenuation  of  the 
damages.  The  practice  may  be  such  as  the  law  does  not  war- 
rant, and,  in  that  case,  it  should  operate  against-the  defendant. 
A  general  custom,  as  to  the  number  of  passengers  conveyed  by 
a  coach  of  the  same  size,  on  other  routes,  may  be  proved;  but 
this,  in  each  Case,  must  be  regulated  by  the  kind  of  road  over 
which  the  stage  is  to  pass.  A  number  of  passei^ers  may  be 
conveyed,  by  what  is  called  a  nine-passenger  coach,  on  a  level 
and  paved  road,  with  safety,  which  would  be.  extremely  haz- 
ardous on  a  road  unpaved,  and  hilly.  In  a  case  of  this  kind, 
therefore,  there  can  be  no  unvarying  custom,  as  to  the  number 
of  passengers.  The  number  must  be  regulated  by  the  char- 
acter of  the  road;  and  the  ordinary  danger  of  stage  travel  must 
not,  in  any  degree,  b^  increased  by  overloading  the  stage.  The 
question  may  be  asked  of  drivers,  acquainted  with  the  road. 
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what  number  of  passengers  could  be  safely  conveyed  by  a  nine- 
passenger  coach,  in  the  state  the  road  was  at  the  time  of  the 
upset 

By  way  of  rebutting  evidence,  the  plaintifi'  offered  to  prove 
the  declarations  of  the  driver,  who  preceded  the  one  implicated, 
that  the  stage  was  topheavy,  and  overloaded.  To  this  evi- 
dence the  defendant  objected,  and  the  Court  sustained  the  ob* 
jection. 

In  favor  of  the  admission  of  the  evidence,  it  was  insisted,  that 
it  was  proper  to  be  received,  in  proof  of  a  fact  connected  with 
the  cause.  That,  in  the  case  of  Saltanstall  v«  Siokes^  1 3  Peters, 
181,  the  Circuit  Court  not  only  permiitted  the  declarations  of 
the  driver  to  be  given  in  evidence,  but,  also,  the  declarations 
of  passengers,  made  in  the  hearing  of  the  agent,  and  to  him; 
that,  in  the  case  of  McKinfuy  v«  iVet/,  at  the  present  term,  the 
declarations  of  the  passengers  to  the  driver,  and,  also,  among 
themselves,  when  the  coach  was  about  to  upset,  were  proved; 
that  every  driver,  being  an  agent  of  the-  defendant,  and  being 
a  competent  judge  whether  the  stage  was  overloaded  or  not, 
his  declarations  on  the  subject,  while  driving,  are  evidence* 

But  the  Court  remarked,  that  the  declarations  of  an  agent  are 
made  evidence  aganist  his  principal  only,  when  they  are  part 
of  the  res  gesta.  While  making  the  contract,  or  performing 
any  act  in  his  capacity  as  agent,  he  acts  in  the  place  of  the 
principal,  and  what  he  says  respecting  the  thing  then  being 
done,  is  evidence.  But,  afterwards,  his  account  of  the  trans- 
action, though  given  immediately,  is  not  evidence. 

Now,  if  the  driver,  whose  declarations  ar^  offered  in  proof, 
were  the  agent  of  the  defendant  to  load  the  stage,  still,  his  dec- 
larations could  not  be  evidence,  as  he  spoke  of  a  past  transao* 
tk>n.  He  said  the  stage  was  topheavy,  and  overloaded.  This 
referred  to  the  loading  of  the  stage,  and  not  to  any  act  then 
being  done* 
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But  the  driver  was  not  the  agent  for  this  purpose.  The 
agent  was  the  keeper  of  the  stage  office  at  Lancaster,  who  ad- 
mitted twb  additional  passengers.  What  he  said,  at  the  time 
of  making  up  the  load,  would  be  evidence  against  the  defend- 
ant. 

In  the  case  of  Saltonstall  v.  Stokes,  the  declarations  of  the 
driver,  at  the  time  of  the  upset,  were  proved  as  a  part  of  the 
res  gesta.  And  the  remonstrances  of  the  passengers  to  the 
agent,  against  the  driver,  were  proper,  as  notice  to  him  that 
the  driver  was  not  in  a  state  to  be  trusted*  This  should  have 
led  the  agent  to  a  strict  examination  of  the  condition  of  the 
driver,  and  was  evidence,  the  same  as  if  the  remonstrances  had 
been  made  to  the  proprietor  of  the  line. 

Remonstrances  of  the  passengers,  to  the  driver,  are  also  cfh 
dence,  as  going  to  warn  him  of  danger,  which  should  increase 
his  vigilance.  And  so,  as  evidence  of  a  fact,  tending  to  show 
that  the  stage  was  not  suddenly  upset,  the  remark  of  a  passen- 
ger, that  the  stage  was  going  over,  was  proved. 

If  the  driver,  implicated  in  this  case,  at  the  time  of  the  upset, 
had  assigned,  as  the  cause  of  it,  the  overloading  of  the  stage, 
the  declaration  would  have  been  so  conneated  with  the  disas- 
ter, and  explanatory  of  it,  as  to  be  admissible  in  evidence;  it 
would  have  been  a  part  of  the  res  gesta. 

The  main  question  m  the  case,  is,  whether  the  stage  was 
overloaded^  And,  to  prove  this  fact,  the  declarations  of  a  dri- 
ver, who  is  a  competent  witness,  and  whose  conduct  is,  in  no 
respect,  implicated  in  the  case,  are  offered  in  evidence;  for 
this  can  be  the  only  ground  of  admitting  them.  The  counsd 
imy,  they  wish  these  declarations  to  be  received  merely  as  a 
fact — not  to  prove  the  truth  of  the  fact.  But  how  can  they 
be  admitted  on  this  ground? 

Neither  the  proprietor  of  the. line,  nor  the  driver,  who  is 
charged  with  negligence  and  wanfof  skill,  was  present    The 
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declaration|thra».  can  not  operate.as  notice  to  finy  one,  so  as  to 
have  the  leaist  bearing  ih  the  case.  And,  if  the  declarations  be 
admissible,  it  oiust  be  with  the  view  of  establishing  the  fact, 
that  the  stage  was  overloaded.  The  Court,  therefore^  over- 
rule the  evidence. 

The  evidence  being  closed,  and,  also,  the  arguments  of  coun- 
sel, Jupos  Lkavitt  charged  the  jury  substantially  as  follows; 

The  law  relative  to  the  liability  of  stage  proprietory  has  been 
80  fully  expounded  in  ajiother  cosh  submitted  to,  and  passed 
i3pon,  by  this  jury  at  the  present  term,  that  it  will  be  unliecepr 
aary,  on  this  occasioii,  to  enter  at  targe  upon  the  consideration 
of  that  subje^ct.  As  the  present  case,  however,  differs  from  the 
one  referred  to,  in  the  facts  connected  with  it,  and  the  ground  on 
which  a  recovery  is  sought  for,  it  may  not  be  amiss  to  call  your 
attention,  very  briefly,  to  some  general  principles  th^t  may 
serve  to  guida  you  in  your  deliberationSkr 

It  is  a  principle  which  commends  itself  to  th€^  reason  and 
common  sense  of  every  man,  that  be  who  engages  in  the  busi- 
ness of  conveying  passengers, .  by  stage-coaches,  or  otherwise;, 
for  a  reward,  takes  upon  himself  certain  legal  responsibilities, 
which  the  law  willTecognize  and  enforce.  In  the  absence  of  an 
express  contract  to  that  effect,  the  Jaw  implies  un  undertaking 
to  convey  his  passengers  with  safety,  so  far  as  human  foresight 
and  care  can  accomplish  that  object.  And,  it  is  .well  settled 
that,  if  an  injury  happen,  w}iich  is  fairly  chargeable  to  the  least 
negligence  or  want  of  skill,  or  prudence,  on  the  part  of  the  pro^ 
prietor  or  his  agents,  he  is  answerable  for  it.  Judge  Story,  in 
his  treatise  on  Bailments,  lays  down  the  law  as  follows:  ^4f  he 
(the  driver)  is  guilty  of  any  rashness,  negligence  or  misconduct, 
or  is  unskillful,  or  deviates  from  tbe  acknowledged  custom  of 
the  road,  the  proprietors  will  be  responsible  for  any  injuries 
feeolting  from  his  acts.  Thus,  if  the  drivet  driirep  with  reins 
.  21 
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80  loose,  that  he  can  not  govern  his  horses,  the  proprietors  of 
the  coach  will  be  answerable.  So,  if  there  is  danger  in  a  part 
of  the  road,  or  in  a  particular  passage,  and  he  omits  to  give  due 
warning  to  the  passengers.  So,  if  he  takes  the  wrong  side  of 
the  road,  and  an  accident  happens  from  want  of  proper  room. 
So,  if  by  incaution,  he  comes  in  collision  with  another  carriage.'' 
On  the  other  hand,  it  is  equally  well  settled,  that  coach  owners 
do  not  guaranty  the  safety  of  their  passengers,  at  all  events, 
and  against  all  hazards.  They  are  not  liable  for  injuries  which 
result  from  accident  or  misfortune,  where  there  has  been  no 
negligence  or  default.. 

Keeping  these  general  principles  in  view,  it  will  be  the  duty 
of  the  jury  to  make  the  application  of  them  to  the  case  now 
under  consideration. 

The  grounds  on  which  it  is  insisted  the  defendant  is  respon- 
sible for  the  injury,  which  th^  plaintiff  has  suffered,  are  the 
overloading  of  the  coach,  and  the  negligence  and  carelessness 
of  the  driver.  As  it  relates  to  the  allegation  ip  the  declaration, 
that  the  accident  happened  from  the  want  of  lights  ppon  the 
coach,  it  is  presumed  the  jury  will  find  no  difficulty  in  arriving 
at  the  conclusion,  from  the  evidence,  that  the  moon  was  shining 
when  the  upset  happened;  and  that  there  was  no  necessity  for 
lights;  and  that  no  negligence  is  imputable  to  the  defendant, on 
this  ground.  In  this  view  of  the  case,  the  inquiries  of  the  jury 
will,  in  the  first  place,  be  directed  to  the  two  points  indicated, 
namely,  the  overload mg  of  the  stage,  and  the  carelessness  and 
negligence  of  the  driver. 

Without  attempting  to  present,  in  detail,  the  evidence  of  the 
several  witnesses  who  have  testified  in  the  case,  it  will  be  suffi- 
cient for  the  Court  to  give  a  concise  view  of  the  material  facts, 
as  they  are  understood  to  be  established. 

In  October  last  the  plaintiff,  a  Lieutenant  in  the  Navy  of  the 
United  States,  at  Ghillicothe,  in  the  State  of  Ohio,  took  a  aeat 


JULY  TERM,  1840.  163 


M .  T.  M aorr  «.  D  If alnudfe. 


in  one  of  the  defendant's  coaches,  for  Wheeling.  On  its  arri- 
▼al  at  Lancaster,  the  coach  contained  nine  passengers.  At 
that  place  the  defendant's  agent,  contrary  to  the  remonstrances 
of  some  of  the  passengers,  consented  to  take  three  others;  two 
of  whom  took  their  seats  with  the  driver,  and  the  third  one, 
then  in  a  state  of  intoxication,  was  placed  on  the  top  of  the 
coach.  They  arrived  at  the  town  of  Somerset  about  1 2  o'clock 
at  nighty  which  place  they  left,  after  changing  horses,  with  the 
same  passengers,  namely — nine  inside,  and  three  outCide,  ma- 
king, with  the  driver^  diirteen  persons,  and  without  an  unusual 
quantity  of  baggage.  Owing  to  an  obstruction,  occasioned  by 
the  construction  of  a  turnpike,  on  the  route  of  the  old  road,  a 
new  road,  for  some  distance  from  Somerset^  had  been  comple- 
ted a  few  days  before,  along  which  the  stage  had  passed  several 
times.  For  the  distance  of  about  one  hundred  yards,  the  new 
road  was  made  along  the  side  of  a  slope,  by  digging  down  the 
higher  portion  of  the  route  of  the  road,  and  placing  the  excava- 
ted  earth  on  the  lower  side,  so  as'  to  produce  a  level  surface* 
The  width  of  this  part  of  the  road  was  eight  or  nine  feet,  and 
the  track,  passed  over  by  carriages,  was  settled,'  and  tolertfbly 
firm;  but  the  part  next  to  the  descent  of  the  slope,  being  made 
of  removed  earth,  recently  placed  there,  was  unsettled  and  soft. 
In  passing  over  this  part  of  the  new  road,  at  a  very  slow  ratej 
and  when  it  was  slightly  ascending,  the  right  wheels  of  the 
coach  left  the  beaten  track,  and,  for  a  distance  of  twenty  five 
feet,  departed  gradually  from  the  track,  until  they  were  from 
two  to  four  feet  away  from  it;  the  right  wheels,  in  the  mean 
time,  sinking  deeper  and  deeper  in  the  soft  earth,  till  the  coach 
upaet.  Two  witnesses  stated  that  the  driver,  at  the  time  the 
wheels  left  the  track,  was  attending  to  a  conversation  going 
on  between  some  of  the  passengers.  One  witness  testified, 
that  he  thought  the  driver  made  an  efibrt  to  turn  the  horses  on 
to  the  track,  when  he  discovered  the  coach  had  left  it.    It  ap* 
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peared  that  it  was  perfectly  in  the  power  of  the  driver  to  have 
stopped  the  coach,  and  to  have  given  the  passengers  an  oppo^ 
tunity  to  get  but,  after  leaving  the  track,  an^  before  the  upset 
It  was  also  proved,  that  the  driver  said,  shortly  after  leaving 
Somerset,  that  the  coach  was  too  heavily  laden;  and,  as  a  wit- 
ness at  the  stand,  he  stated  that  he  considered  the  load  dange^ 
ous  for  that  part  of  the  road.  The  plaintiff,  in  conversatiofl 
with  Dr.  Stone,  after  the  accident,  said  he  did  not  blame  the 
driver;  but  that  the  dgent  was  censufable,  for  overioading  the 
coach.  It  was  conceded,  that  the  general- character  and  habits 
of  the  driver,  were  good^  and  that  he  was  a  man  of  experieoce 
and  skill  in  his  calling. 

At  the  time  of  the  upset,  the  plaintiff  was  sitting  with  the 
driver,  and  at  his  right  hand  side.  The  plaintiff  was  thrown 
seteral  feet  from  the  stage.     The  physicians  who  saw,  and  at- 

> 

tended  him  at  Somerset,  testified ^that  one  of  his  knees  was  dis- 
located, upward  and  downward;  the  ligaments  of  the  kneepaa 
torn  asunder,  leaving  the  kneepan  an  inch  out  of  its  natural 
position;  and,  also,  that  there  was  a  longitudinal  fracture  of  the 
thigh  bone.  Two  eminent  surgeons  of  Philadelphia,  who  ex- 
amined the  plaintiff's  knee  some  months  after  the  accident, 
testified  that,  in  addition  to  the  injuries  above  stated,  there  was 
a  vertical  fracture  of  the  patella^  or  kneepan.  They  also  state 
that  the  joint  is  greatly  deformed,  and  the  injury  so  great  and 
permanent  in  its  character,  as  to  disable  the  plaintiff,  for  life, 
from  the  performance  of  hid  duties  as  a  Lieutenant  in  the  Navy. 
He  was,  previously  to  the  Occident,  ix>ssessed  of  a  robust  con- 
stitution, and  enjoyed  excellent  health.  He  was  detained  at 
Somerset  70  days,  in  the  hands  of  surgeons,  confined  generally 
to  his  room,  and  suffering  a  good  deal  of  pain.  At  the  expira- 
tion of  that  period,  he  was  able  to  move  about,  with  the  aid  of 
crutches,  and  set  off,  by  private  conveyance,  for  his  residence 
in  Eastern  Virginia.    The  expense^  of  plaintiff,  during  his  de- 
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tention  tft  Somerset^  for  medioal  attendance,  boarding,  nurses, 
&C.,  amountcfd  to  about  $250. 

On  tbb  state  of  facts  in  relation  to  the  upset,  it  is  insisted  by 
the  plaintifTs  counsel,  that  the  disaster  is  attributable  to  the 
excessive  weight  upon,  and  especially  the  top-heaviness,  of  the 
coach;  or,  if  not  fairly  chargeable  to  this  cause,  it  is  to  be  im- 
puted to  the  carelessness  and  negligence  of  the  driver,  or  to  a 
combination  of  both,  these' causes;  and  that,  in  either  case,  the 
defendant  is  responsible  for  the  consequences. 

Whether  the  coach  was,  in  fact,  overloaded,  must  be^decided 
by  the  jury  from  the  evidence,  and  with  refe^rence  to  the  par- 
ticular circumstances  connected  with  the  case.  It  is  impossi- 
ble to  lay  down  any  general  rule,  by  which  the  inquiry,  whether 
a  coach  is  excessively  laden,  can  be  satisfactorily  tested.  The 
character  and  condition  of  the  road,  over  which  a  vehicle  is  to 
pass,  wilt  be  the  main  consideration  iasuch  an  inquiry.  It  will 
be  obvious  to  the  jury  that,  upon  a  properly  graded  and  well- 
finished  turnpike,  there  will  be  no  great  danger  of  the  upsetting 
of  a  carriage,  from  any  weight  that  may  be  put  on  it;  while 
upon  one  of  the  common  roads  of  the  country,  especially  over 
a  hilly  region,  there  might  be  very  great  danger  in  conveying 
a  weight,  which,  under  other  circumstances,  could  not  be  re- 
garded as  excessive.  It  will,  therefore,  be  the  duty  of  the  jury, 
in  coming  to  a  conclusion  on  this  point,  to  take  into  considera- 
tion the  number  of  passengers,  the  weight  of  baggage,  the  gen- 
eral character  of  the  road  along  which  the  defendant's  stages 
run,  and,  especially,  the  portion  of  it  over  which  the  coach  was 
passing,  when  this  accident  occurred.  And,  if  the  jury  believe 
it  can  be  fairly  referred  to  the  improper  loading  of  the  coach, 
there  can  be  no  question  but  what  the  defendant  u  legally  an- 
swerable for  the  consequences.  It  is  clearly  the  duty  of  a  stage 
proprietor  to  see  that  the  safety  of  his  passengers  is  not  put  at 
hazard  by  an  excessive  load;  and,  if  he  disregards  or  violates 
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hia  duty  in  this  respect,  he  is  liable  far  any  injury  that.iqay  fol- 
low.  Nor  can  it  be  regarded  as  a  legal  excuse  for  such  mis- 
conduct, that  loads  of  the  same,  or  even  greater  wei^t,  have 
been  previously  transported,  with  safety,  upon  the  same  road* 

As  to  the  other  position  taken  by  the  counsel  for  the  plaintiff^ 
namely,  that  there  is  proof  of  carelessness  and  inattention  on 
the  part  of  the  driver^  in  this  particular  case,  and  that  this  may 
be  regarded  as  the  cause  of  the  overturn,  it  is  only  necessary  to 
remark  that,  if  the  jury  believe  this  point  ta  be  established  by 
the  proof,  then,  on  the  principles  already  laid  down  by  the 
Court,  they  will  be  justified  in  returning  a  verdict  for  the  [dain- 
tifT.  On  this  point,  it  is  insisted  that  the  driver,  without  any 
necessity  or  excuse  for  so  doing,  permitted  the  coach,  while 
proceeding  at  a  slow  rate,  and  upon  ground  slightly  ascending, 
to  depart  from  the  track,  till  the  right  wheels  sunk  so  deep  into 
the  earth  as  to  cause  the  upset.  The  jury  will  observe,  that 
the  law  holds  a  driver  to  the  observance  of.  the  strictest  care, 
and  the  most  unreimitting  vigilance*  And,  however  unexcep- 
tionable may  be  his  general  character  as  a  driver,  if,  in  a  par- 
ticular instance,  he  is  guilty  of  carelessness  or  negligence, 
whereby  an  injury  occurs  to  a  passenger,  his  employer,  whose 
agent  he  is,  is  accountable. 

If,  therefore,  the  jury  should  come  to  the  conclusion,  after  a 
deliberate  examination  of  the  testimony,  that  the  coach,  owing 
to  the  excessive  weight  put  upon  it,^  was  unmanageable,  in  the 
circumstances  in  which  it  was  placed,  by  any  power  or  skill 
which  could  be  applied  or  used  by  the  driver,  and  was,  there- 
fore,  upset;  or,  if  they  should  believe  that  the  driver,  even  from 
a  temporary  inattention  or  neglect,  permitted  the  coach  to  get 
into  a  predicament,  from  which  an  upset  was  the  inevitable  re- 
sult; or,  if  they  believe  that  the  disaster,  in  the  present  case,  is 
referable  to  these  two  cause?  combined,  they  will  find  for  the 
plaintifil 
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If,  on  the  other  hand,  from  an  attentive  consideration  of  the 
facts  of  the  case,  as  exhibited  by  the  evidence,  the  jury  should 
be  of  the  opinion  that  the  accident,  in  question,  is  not  imputable 
to  any  impropriety  of  conduct  on  the  part  of  the-  defendant's 
agent,  in  loading  the  stage,  or  to  any  nefgligence  or  carelessness 
on  the  part  of  the  driver,  but  was,  as  contended  for  by  the  de- 
fendant's counsel,  the  result  of  mere  accident  or  misfortune, 
which  no  human  foresight,  care  or  attention  could  have  pre- 
vented, the  defendant  can  not  be  held  legally  answerable. 

On  the  subject  of  damages,  it  b  only  necessary  to  remark 
that,  if  the  jury  should  come  to  the  conclusion  that  the  plaintiff 
has  made  out  his  case,  jn  accordance  with  the  principles  indi- 
cated by  the  Court,, it  will  be  competent  for  them  to  return  a 
verdict  for  any  amount  they  may  think  just,  within  the  limit  of 
the  sum  laid  in  the  declaration.  In  the.i^ssessment  of  damages, 
the  jury  is  not  restricted  to  the  actual  expenditures  of. the  plain- 
tifl^  in  consequence  of  the  injury  received,  and  compensation 
for  the  loss  of  time;  but  may  properly  take  into  consideration 
the  nature  and  extent  of  the  injury,  and  its  probable  bearing 
and  effect  upon  his  prospects  in  life,  in  reference  to  the  profes- 
sion which  he  hoa  adopted.  The  subject  of  damages,  however, 
belongs  so  exclusively  to  the  jury,  that  it  would  not  be  proper 
for  the  Court  to  enlarge  upon  it.  The  case  is  committed  to  the 
jury,  with  the  fullest  confidence  that  they  will  give  it  the  most 
mature  consideration,  and  return  such  a  verdict  as  will  a<?- 
quit  themselves,  satisfactorily  to  their  own  consciences,  of  the 
solemn  responsibility  resting  upon  them. 

(The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed 
his  damages  i^t  $%S25.) 
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1   Benjavik  Woodworth  v$*-  Sfaffojlds  AMD  Earl. 

A  Judgment  obufned  against  "Earl,  in  a  salt  agalnat  bfan,  and  the  otber  two  daAndiBH, 

margM  the  tnstniment  on  whiDh  tM  action  waa  foundod 

And  aueb  Judgment  may  bo  pleaded  in  bar  to  an  action  on  the  initnimeat  agi|lnat  one  or  iQ 
of  the  defendant!. 

Tbie  Oburtto  prMumed  to  know  the  lawi  of  the  respectiTe  Btatea,  and,  eeoaeq[Daiitly,tbtf 
the  Circuit  Court  of  Wayne  county,  Jn  Jlleblgan,  ia  a  court  of  gewral  Jurisdiction. 

It  ii  not  neceseary,  therefore,  in  the  plea  eettlng  up  their  Judgment  of  the  Circuit  Court  of 
Wayne,  to  aver  that  It  bad  Juriadiction. 

Where  the  note  ia  Joint  the  suit  muet  be  brought  agaiaat  all,  and  a  Joint  raapondbillty  m«i 
beahown,  unleaa  pne  or  more  of  the  promlaora  haa  been  dlaebarged  by  inftney,  or  by  epara- 
tlon  of  law. 

This  cause  was  argued  by  Mr.  Swayne  for  the  plaintiflf)  and 
by  Mr.  Wilcox  for  the  defendauts. 

OPINION  OP  THE  COUET,  BY  JUDGE  LEAVltT. 

The  declaration  in  this  case  is  4n  a^umpsit,  and  contaios 
four  special  counts.  The  first  sets  out  a  note  for  $500,  dated 
December  6.  3  836,  drawn  by  Saltmaisb  and  Boardman,  and 
Hugh  Gillis  &  Co.,  partners,  &c.,  payable  to  Benjamin  Wood- 
worth,  or  order,  in  ninety  days  from  date.  The  notes  describ- 
ed in  the  second,  third  and  fourth  counts,  are  for  $1^000,  each, 
drawn  by  the  same  parties,  bearing  the  same  date,  and  payable, 
respectively,  in  six,  nine  and  twelve  months.  The  fifth  couat 
is  general,  for  goods  sold,  &c. 

The  defendants  have  put  in  a  plea  of  the  general  issue,  and, 
also,  a  special  plea  in  bar.  The  matter  set  up  in  the  latter 
plea,  is  as  follows:  ^^That,  on  the  24th  of  March,  1838,  the 
said  Benjamin  Wood  worth  sued  out  of  the  clerk's  oflSce  of  the 
Circuit  Court  of  Wayne  county,  in  the  State  of  Michigan,  bis 
certain  writ  of  capias,  in  a  plea  of  trespass,  on  the  case  upon 
Dromises,  against  the  said  Amos  SpafTord,  Jarvis  Spafibrd,  and 
iVilliard  Earl;  and, afterwards,  to  wit:  on  the  9tb  day  of  July, 
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ia  the  year  aforesaid,  filed  his  declaration;  and  afterwards  such 
proceedings  were  had  in  said  suit,  thieit  at  the  December  term 
of  said  court,  viz:  on  the  SBth  of  December,  1 838,  judgment 
was  rendered  therein,  in  favor  of  the  said  Benjiimin  Wood- 
worth,  against  the  said  Amos  Spafibrd,  for  the  sum  of  |(4,006  93, 
and  costs.^  The  plea  concludes  with  an  averment,  that  the 
laid  judgment  is  unreversed,  and  remains  in  full  force;  and 
that  the  notes  described  in  the  declaratipn,  in  the  present  ac- 
tion,are  the  same  on  which  the  said  judgment,  in  Michigan, 
was  obtained.  To  this  plea  the  plaintiff  has  put  in  a  general 
demurrer. 

It  is  contended,  on  several  grounds,  that  the  special  plea  is 
insufficient  as  a  bar  to  this  action.  The  objection,  mainly  re- 
lied on,  and  which  will  first  claim  the  attention  of  the  Court,  is: 
That  the  judgment  set  forth  in  the  plea  does  not  extinguish 
the  original  cause  of  action,  and  that  a  suit  may  be  sustained 
on  it  against  all  the  parties. 

In  the  consideration  of  this  point,  as  the  case  is  presented 
upon  the  demurrer,  it  is  to  be  assumed,  that  the  notes  set  forth 
in  the  declaration,  on  which  it  is  sought  to  charge  the  defend- 
ants, have  originated  in  a  partnership  transaction,  with  which 
they  are  connected,  and  which  create,  on  their  part,  a  partner- 
ship liability.     And,  therefore,  in  considering  the  question, 
whether  the  judgment  set  out  in  the  plea  has  extinguished  the 
right  of  action  against  these  parties,  it  is  important  to  settle,  in 
the  first  place,  the  nature  and  character  of  their  liability^  as 
partners.    If  that  is  to  be  regarded  as  joint  and  several^  it 
would  clearly  result,  that  a  suit  prosecuted,  and  a  judgment 
recovered  against  one,  without  an  actual  satisfaction,  would 
be  no  bar  to  a  subsequent  suit  against  the  other  parties.    On 
the  other  hand,  if  their  undertaking,  and  consequent  liability, 
are  to  be  viewed  as  >otn^  then,  upon  the  authority  of  the  cases 
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which  will  be  referred  to  by  the  Court,  a  suit  and  judgment 
against  one,  is  a  bar  to  a  subsequent  suit  against  the  other  joint 
promisors. 

It  would  seem  to  be  consistent  with  the  current  of  author!* 
ties,  both  in  this  country  and  in  England,  to  consider  partne^ 
ship  contracts  as  joini^  and  not  joini  and  severaL    It  is  true, 
that  the  assertion  of  Lord  Mansfield,  in  Bice  v.  ShuiCj  5  Bar. 
Rep.  3,611,  has  often'  been  relied  on,  as  sustaining  a  contrary 
doctritie.    It  is  there  said:    ^That  all  contracts  with  partners 
are  joint  and  several;  every  partner  is  liable  to  pay  the  whole. 
But  it  has  been  remarked  by  an  eminent  American  Judge,  in 
reference  to  this  position:    ^That  it  would  be  straining  Lord 
Mansfield's  opinion  unreasonably^  to  say,  that  he  meant,  tech- 
nically,  that  all  contracts  with  partners  were  joint  and  sever- 
al.'" 13  Johns.  Rep.  451.    It  seems  very  obvious,  by  reference 
to  the  facts  in  the  case  of  Rice  v.  ShuU^  and  the  circumstances 
under  which  the  question,  before  the  Court,  was  presented, 
that  the  principle  asserted  by  Lord  Mansfield  must  be  under- 
stood with  some  modification.    In  that  case  it  appears  that  the 
plaintiflf,  with  a  knowledge  that  Shute  and  Cole  were  partners, 
brought  suit  against  Shute  alone;  and  without  having  pleaded 
the  nonjoinder  in  abatement,  the  defendant,  Shute,  on  the  trial, 
proved  that  fact,  and  the  plaintiff  was,  thereupon,  nonsuited. 
And  it  was  upon  amotion  to  set  aside  the  nonsuit  that  the 
opinion  of  the  Court  was  given.    The  object  had  in  view  by 
the  Court,  seems  not  to  have  been  the  settlement  of  the* law, 
as  to  the  nature  of  partnership  liabilities,  but  the  establishment 
of  a  rule  by  which  the  defendant  should  be  compelled  to  plead 
in  abatement  the  nonjoinder  of  a  party  who  ought  to  have 
been  joined;  and  that  he  should  not  be  permitted  to  take  the 
plaintiff  by  surprize,  on  the  trial,  by  proof  of  the  nonjoinder. 
To  this  extent  the  doctrme  laid  down  by  the  Court  is  undoubt- 
edly  correct,  and  promotive  of  the  purposes  of  justice. 
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Taking  it  to  be  a  principle  which  is  universally  sanctioned 
by  courts,  at  the  present  dayi  that  partnership  contracts  are 
joifUj  and  not  joint  and  several,  the  inquiry  is,  whether  the 
judgment  against  the  defendant,  Spafibrd,  is  a  bar  to  the  pres- 
ent action. 

The  affirmative  of  this  proposition  is  very  fully  sustained  by 
many  decisions  of  high  authority  in  this  country;  some  of 
which  will  be  adverted  to^ 

In  the  case  of  Ward  v.  Johnson  and  Johnson,  13  Mass.  Rep. 
148,  has  some  close  points  of  resemblance  to  the  one  now 
under  consideration.  The  declaration  in  that  case  averred 
that  Henry  Johnson,  in  the  name  and  behalf  of  the  partnership 
of  Henry  and  Thomas  Johnson,  executed  the  note  in  contro- 
versy. The  defendants  pleaded,  in  bar,  the  recovery  of  a 
former  judgment  against  Henry  Johnson,  in  a  suit  prosecuted 
against  him  alone.  To  this  plea  there  was  a  replication  of 
Kul  tid  record;  and  the  existence  of  the  judgment,  set  out  in 
the  plea,  being  proved,  the  Court  held  it  to  be  a  good  bar  to 
the  action  against  both  of  the  partners.  In  the  opinion  of  the 
Court,  in  this  case,  these  principles  are  maintained:  That,  in 
a  joint  action,  to  support  the  declaration,  a  joint  subsisting 
cause  of  action  ipust  be  shewn  against  both  defendants;  and, 
that,  if  one  of  the  defendants  can  plead  a  sufficient  bar,  as  it 
respects  himself,  it  shall  avail  the  other  defendants  also;  for  it 
shews  that,  at  the  time  of  the  commencement,  of  the  action,  no 
just  cause  of  action  remained,  thereby  falsifying  a  material 
averment  in  the  declaration. 

The  same  princif^e  is  recognized  by  the  Supreme  Court  of 
Pennsylvania,  in  the  case  of  Smith  and  another  v.  Black,  in 
error,  9  Sei^.  and  Rawle,  142.  The  facts  were  that  Black, 
the  defendant  in  error,  had  sold  goods  to  Nathan  Smith,  (one 
of  the  plaintiffs  in  error,)  who  gave  his  promissory  note  there- 
for; on  which  suit  was  brought,  Jind  a  judgment  obtained^ 
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against  him.  Subsequently,  on  the  discoveiy  tfmt  Newberry 
Smith  was  a  secret  partner  of  Nathan  Smith,  a  suit  was  insti- 
tuted against  both;  and  the  former  judgment  against  Nathan 
Smith  was  held  to  be  a  good  bajr  to  that  action* 

In  the  case  of  Downey  v.  The  F»  Sf  M.  Bank  of  Oreeneasik^ 
13  Serg.  and  Rawle,  988,  it  was  held,  that  where  a  joint  suit 
was  brought  against  two  obligors  in  a  jpint  and  several  bond, 
on  one  of  whom  the  writ  was  served,  and  as  to  the  other  re> 
turned  non  est,  and  the  plaintiff  proceeded  to  judgment  against 
the  obligor,  on  whom  process  had  been  served,  without  mak- 
ing the  other  a  party,  he  thereby  elected  to  consider  the  con- 
tract hM  joints  and  could  not  afterwards  sue  the  other  obligor,  in 
a  separate  action.  The  judgment  against  his  co-obligor  was 
viewed  as  an  extinguishment  of  the  bond^  as  to  him,  and 
being  exting|uished  as  to  him,  was  extinguished  as  to  both. 

A  very  decisive  authority  on  this  subject  is  found  in  the 
1 3  Johns.  Rep.  459.  The  case  is  that  of  Robertson  v.  fimttt. 
The  material  facts  may  be  thus  briefly  stated:  Robertson 
held  two  promissory  notes,  drawn  by  Soulden,  Smith  &  C0.9 
on  which  suits  were  brought,  and  judgments  recovered,  against 
Soulden  and  Smith,  the  ostensible  partners^  Failing  to  obtain 
satisfaction  on  his  judgments,  and  believing  there  were  two 
other  persons  connected  with  SouldeiXi,  Smith  8l  CkK,  as  part* 
ners,  the  plaintiff  instituted  another  suit  against  Soulden,  and 
Smith,  and  the  two  other  partners.  One  of  the  points,  arising 
in  the  case,  was,  whether  the  plaintiff,  having  made  the  two 
partners,  against  whom  judgment  had  been  recovered,  parties 
in  the  pending  suit,  it  can  be  sustained  against  the  other  de- 
fendants, in  consequence  of  the  extinguishment  of  Ihe  simple 
contract  debt,  as  to  two  of  the  defendants,  by  the  judgment 
against  them.  The  opinion  of  the  Court,  as  given  by  Chief 
Justice  Spencer,  evinces  great  learning  and  research,  and  may 
well  be  regarded  as  conclusive  on  the  point  just  atated.    Tbs 
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results,  to  which  he  is  conducted,  are-r-that  in  case  of  joint 
debtors,  they  most  be  jointly  sued;  that  if  a  less  number  than 
the  whole  be  sued,  that  is  matter  that  can  be  pleaded  in  abate- 
ment only;  that  it  is  necessary  to  sho.w  a  joint  subsisting 
indebtment,  in  all  the  defendants;  and  in  cases  of  assumpsit,  it 
is  necessary  to  show  a  subsisting  liability,  on  .th9  part  of  all 
the  promisors,  except  one  or  more  of  them  may  have  been 
discbaiged  by  operation  of  law,  as  in  the  case  of  a  release  under 
an  insolvent  or  bankrupt  law,  or  where  a  release  has  been 
effected  under  a  plea  of  infancy.  And,  moreover,  where,  as  it 
respects  any  of  the  defendants,  the  right  of  action  is  gone  or 
suspended,  their  joint  liability  being  at  an  end,  the  other  de- 
fendants may  avail  themselves  of  this  suspension  or  discharge. 

In  the  present  case,  the  judgment  against  the  defendant, 
Spafford,  in  the  State  of  Michigan,  must  be  viewed  as  a  merger 
<tf  his  liability f  on  the  simple  (Contract  set  forth  in  the  declara- 
tion; and,  upon  the  authorities  referred  to,  the  plaintiff  having, 
by  his  own  act,  put  it  out  of  his  power  to  prove  that  there  is 
a  subsisting  joint  contract,  on  which  all  the  defendants  are 
liable,  he  can  not  recover  against  any  of  them. 

The  only  case  referred  to  by  the  plaintiff's  counsel,  as  op> 
posed  to  the  principles  settled  by  the  cases  already  noticed,  is 
that  of  Sheehy  v.  Mandmlle  and  Jamuon^  6  Cranch,  353. 
That  case  came  before  the  Supreme  Court  of  the  United 
States,  on  error,  to  the  District  Court,  sitting  at  Alexandria,  in 
the  District  of  Columbia*  It  was  an  action  of  assumpsit 
against  the  defendants,  on  a  promissory  note,  drawn  by  Jame- 
son alone.  It  was  aliedged  that  the  note,  diough  thus  execu- 
ted, was,  in  £ict,  a  partnership  note,  on  which  the  defendants 
were  both  liable.  In  that  case  there  was  a  special  plea,  simi- 
kr  to,  if  not  identical  with,  the  plea  in  the  present  case,  both 
as  to  {<xm  and  substance.  It  averred  that  Jameson  had  been 
previocudy  suedy  and  that  judgment  had  baen  recovaied  against 
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him,  in  the  Circuit  Court  of  the  District  of  Columbia,  on  the 
same  note,  and  that  the  judgment  was  in  full  force  and  unre- 
versed. The  defendant,  Jameson,  having  been  dischaijed 
under  the  insolvent  law  of  the  District,  soon  after  the  instito- 
tion  of  the  suit,  the  plea  was  interposed  by  Mandeville  alone, 
and  no  further  notice  was  taken  of  the  other  defendant  during 
the  progress  of  the  suit*  Chief  Justice  Marshall,  who  delivered 
the  opinion  of  the  Court,  held,  that  the  prior  recovery  of  the 
judgment  against  Jameson  was  no  bar  to  the  action  against 
Jameson  and  MandeviUe,  jointly. 

From  an  examination  of  the  opinion  of  the  Chief  Justice,  in 
that  case,  it  will  be  seen  that  he  lays  great  stress  ujioa  the 
fact  that  the  original  action,  in  which  judgment  was  recovered, 
was  brought  against  but  one  of  the  parties,  and  upon  a  role 
contract.  He  admits  that,  ^^had  the  action,  in  which  judgment 
was  obtained  against  Jameson,  been  brought  against  the 
firm,  the  whole  note  would,  most  probably,  have  been  merged 
in  the  judgment/'  This  language  is  understood,  as  equivalent 
to  the  assertion,  that  if  the  original  action  had  been  brought 
against  both  the  partners,  on  a  joint  contract,  and  a  judgment 
recovered  against  one  only,  the  right  of  action  against  the  other 
might  hav6  been  extinguished.  This  is  clearly  inferable  from 
what  follows:  ^^The  doctrine  of  merger  (even  admitting  that 
a  judgment  against  one  of  several  joint  obligors  would  termi- 
nate the  whole  obligation,  and  that  a  distinct  action  could  not 
afterwards  be  maintained  against  the  others,  which  is  not  ad- 
mitted) can  be  applied  only  to  a  case  in*  which  the  original 
declaration  was  on  a  joint  covenant;  not  to  a  case  in  which 
the  declaration  in  the  first  suit  was  on  a  sole  contract"  The 
principle  laid  down  by  the  Chief  Justice  is  not,  therefore,  ap- 
plicable to  the  present  case.  The  persons  originally  sued  in 
Michigan  are  the  defendants  here.  That  was  an  action  on  a 
jomt,  and  not  on  a  sole,  promise;  and|  therefore»  according  to 
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the  position  of  the  Chief  Justice,  the  present  is  a  case  in  which 
the  doctrine  of  merger  may  be  applied,  since  both  the  original 
and  present  suits  are  against  the  same  parties,  and  for  the 
same  cause  of  action.  It  would  be  doing  injustice  to  the  rep- 
utation of  that  great  Jurist,  to  assume  that  he  intended  to  lay 
it  down  as  a  sound  principle  of  law,  that  separate  judgments 
can  be  recovered  on  a  contract,  joint  in  its  terms  and  charac- 
ter, except  where  such  a  cpurse  may  be  authorized  by  express 
legislative  enactment.  Such  a  doctrine  would  destroy  the 
well  settled  distii^ption  between  joint  and  joint  and  several 
contracts;  and  would,  in  effect,  vest  in  courts  a  power  to 
change  by  construction,  the  contracts  of  parties,  and  give  them 
an  operation,  not  within  their  contemplation  or  design.^ 

There  is  another  exception  taken  to  the  plea  in  this  case, 
namely — That  it  does  not  contain  an  averment  that  the  Court 
in  Michigan,  in  which  the  judgment  is  alledged  to  have  been 
entered,  had  jurisdiction  of  the  case. 

On  this  point  it  will  be  only  necessary  to  observe  that,  by 
the  settled  practice,  both  of  ihe  state  and  federal  tribunals, 
they  take  notice  of  the  general  and  public  laws  of  a  State,  with- 
out requiring  them  to  be  specially  presented  by  plea.  And  as 
the  Circuit  Court  of  Michigan  is  created,  and  its  jurisdiction  and 
practice  regulated  by  law,  it  must. be  regarded  as  a  court  of 
general  jurisdiction,  proceeding  according  to  the  course  of  the 
common  law,  and,  therefore,  it  is  hot  necessary  that  the  plea 
^uld  contain  an  averment  of  its  jurisdiction.  The  Court 
will  take  judicial  notice  of  the  fact,  that  the  case,  set  out  in 
the  plea,  is  within  its  legal  jurisdiction. 

The  only  remaining  exception  to  the  plea  is,  that  it  does 
not  alledge  satisfaction  of  the  judgment  which  is  set  up  in  bar 
of  this  action. 

As  to  this  exception,  the  only  remark  called  for,  is — that  in 
the  view  in  which  the  judgment  in  Michigan  is  held  to  be  a 
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bar  to  the  plaintiff's  right  to  recover  in  this  casei  it  is  whollj 
immaterial,  whether  the  judgment  is  satisfied  or  not,  and  the 
averment  of  satisfaction  is  not,  therefore,  necessary. 

The  demurrer  to  the  special  plea  is  overruled* 

Mr.  Swayne  appeared  for  the  plaintiff. 

Mr.  Wilcox  appeared  for  the  defendants. 


Jesse  C.  Smith  vs^  John  Pcarcb  anb  H.  Psarci. 

Wben  the  ■peelflcatiom  of  a  patent  an  defective,  under  the  late  act  of  GongnM,  aw 
patent  may  be  obtained  with  corrected  epeelficailoni,  wiiieh  relatei  back  to  the  date  oftbe 
orlfinal  patent, 

A  patent  for  an  Improrement  in  a  marMnn,  which  .bad  been  prevHrady  pHeetai  It 
another  penon,  can  not  protect  the  rifbt  of  the  patentee,  aaleei  the  ImproTement  bank- 
•tantlally  dUTerent  in  principle  tmm  the  original  invention. 

An  alteration  mertiy  fbrmd,  or  a  slif  bt  improvement,  will  five  no  right 

The  Jary  will  detennine,  IVom  the  modele  exhibited,  and  the  ottar  evldenee,  whether  tbm 
la  a  dUbr^nee  in  principle  between  the  two  maehinea.  That  la  called  principle  la  a  maahlat 
which  appUea,  modlflea,  or  eomMnea  mechanical  powen  to  produce  a  certain  reantt. 

'  This  cause  was  argued  by  Mr.  Fox  for  the  plaintiff,  and  \sj 
Mr.  Chreen  for  the  defendants. 

OPINION  OF  THE  COUET. 

This  action  is  brought  for  the  infringement  of  a  patent  right, 
by  the  defendants,  claimed  by  the  plaintifH 

The  plaintiff's  patent  is  dated  25th  September,  1 837,  and, 
under  the  late  act  of  Congress,  relates  back  to  the  9th  of  Jan- 
uary,  1830,  the  date  of  his  first  patent,  for  the  same  invention, 
which  was  invalid  by  reason  of  a  defective  specification. 


JULY  TEBM,  I840.  m 


J«tw  C«  Snitli  «.  Jobn  Poarca  and  H.  Ptarea. 


In  the  specifioation,  or  schedole,  the  plaintiff  claimed  to  haye 
invented  a  ^new  improved  mode  of  grinding,  holding,  and  ac- 
commodating millstones,"  for  grinding  grain,  &c« 

^The  nattire  of  the  invention  consists  in  the  peculiar  con- 
struction of  the  husk  or  frame,  to  be  used  for  the  purpose  of 
accommodating  and  securing  millstones  for  grinding  grain  into 
meal,  or  flour,  or  any  other  business  calculated  to  be  done 
under  the  operation  of  grinding.  The  husk  or  frame  is  made 
of  iron,  compact  and.  firmly  secured  together  by  bolts.  The 
mills  are  calculated  to  be  transported  with  safety,  all  finished 
in  a  perfect  and  workmanlike  manner  ready  for  grinding. 
They  are  to  be  put  in  motion  either  by  straps  or  cog^earing^ 
whichever  the  purchaser  shall  choose."  A  drawing  with  a 
particular  description  accompanied  the  application  for  a  pa- 
tent. 

The  defendants  pleaded  not  guilty,  and  gave  in  evidence 
a  patent  to  Henry  Pearce,  one  of  the  defendants,  for  an  im- 
provement upon  the  plaintiff's  patent.  In  the  specification 
the  improvement  is  stated  to  ^^consist  in  the  manner  in  which 
the  patentee  constructs  the  part  which  he  denominates  the 
pressure  rod,  which  is  intended  to  elevate  the  bridgetree,  and, 
consequently,  the  running  stone,  and  to  regulate  the  action  of 
the  mill  in  that  particular  part."  Thb  specification  was,  also, 
accompanied  by  a  drawing. 

Several  machinbts,  and  other  witnesses,  testified  that  the 
invention  of  the  plaintiff  was  of  great  utility.  That  each 
run  of  stones  would  make  thirteen  barrels  of  flour  in  twenty 
four  hours,  and  ;that  the  flour  is  of  a  better  quality  than  that 
which  is  manufactured  in  the  ordinary  way,  and  sells  higher. 
That  a  steam  engine  of  fourteen  horse  power,  which  will 
consume  a  small  amount  of  fuel,  will  be  sufllcie^t  to  turn  five 
pairs  of  stone. 

23 
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The  plaintiff,  also,  proved  4hat  for  some  yean  the  defendanti 
had  been  engaged  in  making  mills  on  the  ^ame  principle  as  the 
plaintiff's  patent,  for  sale^  and  that  he  had  sent  great  numbm 
of  them  to  Mississippi  and  Xiouisiana;  also,  some  evidence  as 
to  the  profit  on  the  mills  thus  constructed  and  sold. 

The  principal  question  in  the  case  is,  ivhether  Pearoe'i 
improvement  on  the  plaintiff's  patent  is  such  as  protects  fain 
in  the  right  which  he  has  exercised* 

That  part  of  the  plaintiff's  patent  which  he  claims  to  be  new, 
and  of  his  own  invention,  is  ^connecting  the  bridgetree  with 
the  top  part  of  the  frame,  or  whatever  may  be  used  as  a  sub- 
stitute, in  the  manner  herein  described,  or  any  other  manner 
embracing  the  same  principles  and  producii^  the  same  effect 
And  the  mode  or  manner  of  depressing,  as  well  as  elevating, 
the  running  stone  by  application  of  the  screw  to  the  bridge- 
tree,  in  the  manner  here  described)  or  any  other  producing  the 
same  effect*" 

A  slight  alteration  in  the  structure  of  a  machine,  or  in  the 
improvement  of  it,  will  not  entitle  an  individual  to  a  patent 
There  must  be  a  substantial  difference  in  the  princifJe,  and  the 
application  of  it,  to  constitute  such  an  improvement  as  the  law 
will  protect* 

The  principle  here  spoken  of  is  not  a. new  mechanical  pow- 
er* For  centuries  no  new  power  in  mechanics  has  hisen  dis- 
covered. But  the  powers  known  have  been  so  modified  and 
combined  as  to  produce  results  the  most  extraordinary.  Re^  « 
suits  which  have  distinguished  the  present  age*  The  principle 
consists  in  the  mode  of  applying  or  combining  mechanical 
powers  which  produce  a  certain  result*  The  law  which 
secures  to  the  inventor  the  exclusive  benefit  of  disposing  of 
his  invention,  for  a  term  of  years,  is  founded  upon  considersr 
tidhs  of  sound  policy*    And  the  right,  thus  secured,  is  not  to 
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be  destroyed  by  open  infraoiicMi,  or  a  mere. colorable  improve- 
menu 

The  jury  are  to  judge  by  an  inspection  of  the  models  and 
from  the  evidence,  whether  the  two  machines  differ  in  princi- 
pie. 

Nothing  is  more  common  than  for  persons,  skilled  in  the  stitic- 
tore  of  machines,  to  disagree  in  regard  to  the  principles  of  them. 
As  it  respects  their  form  there  can  be  but  little  difference  of 
opinion  among  those  who  examine  the  machines.  In  this  case 
machinists,  who  have  been  sworn  as  witnesses,  do  not  agree, 
but  the  greater  number  seem  to  think  that. there  is  no  substan- 
tial difference,  in  principle,  between  the  two  structures. 

In  their  form  the  machines  are  alike.  Indeed,  it  would 
seem  to  require  a  nice  observer  to  point  out  the  difference. 

The  principle  of  elevating  and  lowering  the  upper  stone 
seems  to  be  that  which  is  new,  and  which  gives  value  to  the 
machine.  And  it  will  be  for  the  jury  to  say,  whether  the  rod 
with  screws  at  both  ends  of  it,  by  which  the  bridgetree^  and, 
consequently,  the  upper  stone  is  elevated  or  lowered,  is  not 
in  principle  the  same,  whether  it  rests  by  a  shoulder  on  the 
middle  or  lower  part  of  the  frame,  or  whether,  in  fact,  there  be 
one  rod  or  two. 

The  main  question  is,  whether  the  principle,  by  which  the 
upper  stone  is  elevated  and  lowered,  is  substantially  the  same 
in  both  machines.  If  this  be  the  case,  your  verdict  must  be 
for  the  plaintiff,  with  such  damages  ns  you  shall  think  him  en* 
titled  to.  There  are  some  oases  of  violation  of  patent  rights 
more  aggravated  than  others.  And  the  Court  would  remark 
to  the  jury,  that,  in  the  present  case,  there  do  not  seem  to  be 
any  circumstances  which  should  much,  if  any,  increase  the 
damages  beyond  what  may  be  supposed  the  reasonable  profit 
of  the  defendants  in  manufacturing  and  selling  the  machine  in 
question.    The  defendants  may  have  supposed  they  were  pro- 
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tected  under  their  patent.  Bat  if  the  jury  shall  think,  oq  a 
full  view  of  the  case,  that  there  is  not  a  mere  formal  differeDce, 
but  a  substantial  one,  in  the  principles  of  the  machines,  they 
will  find  for  the  defendants,  4  Wash  C.  C.  706.  Phil,  cm 
Patents,  373.  2  Brock.  310.  3  Wash.  C.  C«  Rep.  449.  3 
Car.  and  Payne,  503.  1  Peters,  0.  C.  Rep.  343,  398, 399. 
1  Gall.  439. 

The  jury  found  f6r  the  plaintiff,  and  assessed  his  damages  at 
^3,150,  on  which  judgment  was  entered. 


JossPH  Scott  and  M.  T.  Scott  t;^.  Wiluam  Hawsman. 


A  iMM,  undar  w&tl,  maj  lit  put  «n  •nd  to  by  a  new-  tad  rohrtiittol. atraemeiti  Wmm 
the  parttai,  fat  tbo  mum  pmnlMt;  w-hkh  bti  btan  MBetiopad  by  a  Cqart  of  ChaiMKjt  tat 
performed  by  tlie  party,  wbo  alledfee  the  abrogation  of  the  leeae. 

A  parol  toaie.  under  wbleb  no  act  hea  been  done  by  tbe  levee,  irho  bae  eonstaatfy  icp. 
dialed  tt,  bot  wbo  bae  ei^yed  tbe  praniiei  tbe  term  named  la  tbe  leaae,  may  be  tnaiai^ 
tbe  leanr  ae  a  anbeleting  leaee,  and  be  may  eeelE  bit  remedy  nnder  It;  or  be  may  briiif  bb  ac- 
tion and  recover  tbe  rent  on  a  count  for  uae  and  oecupatioa. 

Tbe  defendant  bavlng  dieclalmed  tbe  IcaM,  and  refbeed  to  perform  Ita  eondliioH,  esniiM 
delbat  tb«  action  ibr  me  and  oeenpatlon',  by  ahowliig  tbat  nnder  tbe  leaee,  tbe  amool  eftte 
eeeond  year*a  rent  wae  to  be  fixed  by  a  tbird  pereon,  wbicb  bad  not  been  done. 

Tbe  tenanl.  under  mcb  cireometaneea,  may  be  cooeidered  n  boldlng  over. 

Havlnx  reftiaed  to  aUde  by  tbe  leaee  be  cannot  complain  of  being  treated  aa  a  tenant  booai, 
elter  tbe  enjoyment  of  tbe  pi«mlaea,lo  pay  a  reaaonabie  rent. 

This  cause  was  argued  by  Mr.  Leonard  for  the  plaintifTs, 
and  by  Mr.  Swan  for  the  defendant. 

OPINION  OF  the  GOUET. 

This  action  was  brought  for  Use  and  occupation,  and  it  was 
agreed  by  the  counsel  that  no- objection  should  be  made  to  the 
declaration  for  want  of  a  special  count. 
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From  the  facts  proved,  it  appe&red  that  in  March,  1832,  Jo- 
seph Scott  and  Matthew  T.  Scott,  the  plaintifis,  owning  a  stock 
fiirm  in  Ohio,  Joseph  Scott  and  William  Hawsman,  the  defend- 
ant, entered  into  a  contract,  under, seal,  with  Matthew  T. 
Seott  to  rent  the  farm  for  five  years,  and  to  pay  him.  one  hund- 
red and  eighty  dollars  per  annum* 

Certain  improvements  were  to  be  made  on  the  farm,  on  con- 
ditions specified  in  the  lease.  The  parties,  also,  entered  into 
an  agreement  in  regard  to  the  stock  which  should  be  purchased 
for  the  farm,  &c« 

Afterwards,  the  38th  January,  1 835^  a  final  settlement  took 
place  respectmg  the  partnership  transaction,  in  which  certain 
SQins  of  money  were  to  be  paid,  and  were  in  fact  paid  by  Jo- 
seph Scott  to  Hawsman,and  certain  things  were  to  be  done  by 
the  latter.  By  this  settlement  and  iagreement,  Hawsman  was 
to  remain  in  possession  of  the  farm  for  the  years  1835  and 
1836;  the  rent  for  the  first  year  was  to  be  paid  for  by  improve- 
ments on  the  farm,  and  the  amount  of  the  second  year's  rent 
was  to  be  fixed  by  Judge  Hawsman.  A  memorandum  of  this 
agreement  was  made,  but  it  has  been  lost. 

Among  other  arrangements  the  defendant  signed  the  follow- 
ing paper:  ^Oa  settlement  of  accounts  this  day,  I  am  to  deliver 
to  Joseph  Scott  the  wagon  and  the  yoke  of  cattle  on  hand, 
and  five  hundred  and  eighty  five  dollars  worth  of  stock  cattle 
on  demand.    January  2Sth,  1 835.''  Signed,  William  Hawsman. 

A  short  time  after  this  settlement,  Hawsman  filed  a  bill 
against  Joseph  Scott  and  M.  T.  Scott  to  set  aside  the  settle- 
ment, &c.,  which  was  answered  by  Joseph  Scott;  and  on  the 
final  hearing  the  Court  refused  to  set  aside  the  agreement  but 
affirmed  it,  and  in  their  decree  they  ^dismissed  the  bill  as  to  all 
matters  as  to  which  the  decree  is  not  rendered,  and  especially 
to  the  rents  and  profits  of  the  place  and  farm  mentioned  in  the 
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bill  subsequent  to  the  settlement  of  the  partnership,  and  not  in- 
eluded  therein  made  at  the  time  in  tbe.bill  specified/' 

It  was  proved  that  the  defendant  refused. to  deliver  the  cat- 
tle as  he  had  agreed  to  do  and  repudiated  the  settlement,  aad 
the  new  lease  which  was  connected  with  it.  This  was  done 
more  than  onces  though  he  remained  in  possession  of  the  fium 
for  two  years,  for  the  rent  of  which  this  action  was  broaght. 

The  Court  instructed  the  jury  that  the  action  was  not  found- 
ed on  the  original  lease  between  the  defendant,  Joseph  Scott 
and  Matthew  T.  Scott,  and  that  under  the  agreement  of  the 
parties  and  the  decree  of  the  Court,  it  could  not  be  consider- 
ed as  a  subsisting  lease,  and  that  if-  the  jury  believed  the  evi- 
dence the  plaintiffs  were  entitled  to  recover.  And  the  juiy 
found  a  verdict  for  the  plaintiff* 

A  motion  for  a  new  trial  was  made  on  two  grounds. 

First:  Because  the  Court  erred  in  deciding  that  the  original 
lease  was  rescinded;  and. 

Second:  Because  they  erred  in  their  instruction  to  the  jury 
that  the  plaintiff  was  entitled  to  recover,  for  the  second  yean 
rent,  before  Judge  Hawsman  had  fixed  the  amount.    . 

During  the  existence  of  the  lease,  under  seal,  sums  of  money 
were  advanced  by  Matthew  T.  Scott,  to  Hawsman,  to  buy 
stock  for  the  farm.  Their  partnership  extended  beyond  the 
terms  of  the  written  lease,  to  the  slock  thus  purchased;  and  it 
appears  when  the  settlement  took  place,  in  January,  1835,  it 
included  not  Only  the  partnership  in  the  stock  then  on  the 
farm,  but  the  written  lease.  It  was  clearly  intended  to  be  a 
final  settlement  of  all  matters,  and,  of  course,  it  embraced,  up 
to  that  time,  all  matters  of  contract,  and  of  account. 

This  appears  from  the  terms  of  the  settlement.  Certain 
outstanding  obligations  were  to  be  delivered  up,  and  certain 
sums  paid  by  the  respective  parties;  and  Hawsman  gave  the 
note  for  five  hundred  and  eighty  five  dollars,  payable  in  stock 
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cattle,  as  above  stated;  and  in  the  same  writing  he  agreed  to 
deliver  to  Joseph  Scott  a  wagon  and  yoke,  of  cattle,  then  on 
hand,  &c*  And  it  was  agreed  that  Hawsman  should  continue 
on  tlie  fiirm  for  two  years;  the  first  year's  rent  to  be  paid  for 
by  unprovements  and  repairs  on  the  farm,  and  for  the  second 
year  he  agreed  to  pay  an  amount  of  rent  that  Judge  Haws- 
man,  the  brother  of  the  defendant,  should  determine. 

Now  this  arrangement  closed  all  former  dealings  between 
the  parties,  and  is  wholly  inconsistent  with  the  subsistence  of 
the  prior  written  lease. 

A  judgment  having  been  obtained  by  Joseph  Scott  on  the 
above  instrument,  given  to  him  by  the  defendant,  the  defend- 
ant filed  a  bill  against  Joseph  and  M.  T.  Scott  to  set  aside  the 
settlement  on  the  ground  of  firaud,  &c.,  and  obtained  an  in- 
junction. 

Joaeph  Scott  answered  the  bill,  and  on  the  final  hearing, 
among  other  matters  it  was  decreed,  that  an-  order  for  four 
hundred  and  fifty  dollars,  drawn  by  William  Hawsman  on  Jo- 
seph Scott,  11th  April,  1834;  also  a  note  for  two  thousand  dolr 
lars,  signed  by  William  Hawsman,  Joseph  Scott,  Isaac  Haws^ 
man,  Jacob  Hawsman  and  David  Reeves,  dated  26th  April, 
1 8SS,  payable  to  Matthew  T.  Scott,  shall  be  delivered  up  to 
the  Clerk  to  be  canceled;  that  the  injunction  should  be  dis- 
solved at  the  costs  of  the  complainant;  apd  the  bill  was  dis- 
missed '^as  to  all  matters  as  to  which  the  decree  is  not  rendered, 
and  especially  to  the  rents  and  profits  of  the  place  and  farm 
mentioned  in  the  bill  subsequent  to  the  settlement  of  the  part* 
nersfaip,  and  not  included  therein.''  This  decree  was  made 
the  26th  December,  1837. 

The  language  of  this  decree  is  very  explicit,  and  shows  that, 
from  the  time  of  the  settlement,  rents  were  to  accrue  from  the 
defendant,  and  that  all  matters,  up  to  the  time  of  the  settle- 
ment,  were  closed  by  it.    Now  the  rents,  under  the  written 
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lease,  were  to  be  paid  by  Joseph  Sc^U  and  the  defendant  to 
Matthew  T.  Scott.  The  terms  of  the  settlement,  with  the  ex- 
ception of  the  delivery  of  the  order  and  note,  named  in  the  de- 
cree, were  complied  with  by  the  Scotts;  and  by  their  decree 
the  Court  sanction  the  settlement.  It  was  a  material  part  of 
that  settlement  that  the  written  lease  i^hould  be  annulled,  and 
a  new  lease  between  Joseph  and  Matthew  T.  Scott  and  the 
defendant  was  agreed  to. 

Under  these  circumstances  the  Court  consider  the  old  leaie 
as  abrogated  and  not  as  subsisting,  and  that  it  cannot  be  used 
to  defeat  the  action  of  the  plaintiffs. 

The  counsel  for  the  defendant  contends  that  Matthew  T. 
Scott  was  a  party  to  the  written  lease,  and  does  not  appear  to 
have  been  a  party  to  the  settlement  or  the  second  lease;  aad 
that  it  does  not  appear  that  Joseph  Scott  was  authorized  to  act 
for  his  brother  in  these  matters.  That  on  this  ground  the  set- 
tlement ought  not  to  be  binding  on  Matthew  T.  Scott.  Tbt, 
however,  this  may  be  in  regard  to  the  stock  on  the  farm,  it  can- 
not be  held  to  have  rescinded  the  lease,  under  seal,  which  can 
only  be  rescinded  by  an  instrument  of  equal  dignity,  if  it  be  not 
in  fact  canceled. 

The  evidence  does  not  show  that  this  lease^was  delivered  up 
to  be  canceled.  It  is  not  produced  on  this  trial,  and  whether 
the  writing  has  been  destroyed  or  not  does  not  appear.  It  is 
only  adverted  to  by  defendant's  counsel  to  show  that  the  plain- 
tiffs' remedy  is  on  the  deed  and  not  on  the  parol  agreement. 

For  this  purpose,  as  before  remarked,  we  think  this  lease 
cannot  be  used. 

The  plaintiffs  do  not  rely  on  a  parol  cancelment.  But  they 
rely  upon  a  final  settlement,  which  annulled  the  lease,  a  pe^ 
formance  of  the  conditions  on  their  part,  and  the  ejcpress  sanc- 
tion of  the  settlement  by  a  Court  of  Chancery. 
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lis  is  not  then  an  alteraUon  of  a  'Writiii^,  under  seal  by 
parol,  nor  ail  attempt  to  set  up  a  parol  release  of  the  same. 

Biit  if  the  written  lease  were  subsisting,  we  should  be  equally 
clear  that  this  action  could  be  maintained. 

Where  a  contnict,  under  seal,  has  afterwards  been  varied  in 
the  terms  of  it  by  a  distinct  simple  contract,  made  upon  a  suf- 
ficient consideration,  such  substituted  or  new  agreement  must 
be  the  subject  of  an  action  of  assumpsit,  and  not  of  an  action 
of  covenant;  and  where  several  things,  unconnected  with  a 
deed,  are,  with  other  stipulations  in  a  deed,  afterwards  made 
the  subject  of  a  parol  conitraot,  assumpsit  may  be  sustained  for 
the  breach  of  it.  1  Chitt.  PI.  119.  1  East.  630.  3  Term, 
596.    4Taun.748.    ^2  Gaines,  396.    9  Wheat.  656. 

A  parol  eniargem^it  of  the  time  set,  in  a  sealed  instrument, 
for  the  performance  of  covenants,  is  good;  hut  where  there  is 
such  enlargiement  of  a  condition  precedent^  the  plaintiff  loses 
his  remedy  upon  the  covenant  itself,  and  must  seek  it  upon  the 
agreement  enlaiging  the  time  of  performance.  2  Wend.  567. 
6  Hal.  337. 

li^  in  respect  of  a  new  consideration,  there  has  been  a  new 
simple  contract  to  pay  a  debt,  or  perform  a  contract,  under 
seal,  assumpsit  may  be  suppc^ted.  13  East.  578^  7  Gowen, 
39.    3  Rawle,  350.  . 

From  these  authorities  it  is  cjear  that  the  plaintiffii  may  re^ 
cover  under  the  new  lease^  even  if  the  one  under  seal  were 
snhsisting;  but  we  think,  under  the  settlement  and  the  piy>- 
ceedings  which  followed  it,  that  the  old  lease  is  nqnulled,  and 
that  the  parol  lease  was  substituted  in  its  place. 

The  objection  of  want  of  power  i^  Joseph  Scott  to  bind  his 
brother,  we  thmk  is  entitled  to  but  little  considmution.  Joseph 
and  .Matthew  are  brothers,  and  own  the  farm  in  partnership. 
Joseph  was  the  active  partner,  and  there  is  evidence,  poailive 
nnd  pressunptive,  which  showe  an  acquiescence  and  sanotioa 
34 
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by  Matthew  T.  Scott  in  the  acts  of  his  brother,  in  regard  to 
the  settlement  and  the  proceedhigs  which  followed.  Both  <^ 
the  plaintiffs  are  citizens  of  Kentucky,  and  one  of  the  rensoiiB 
assigned  for  putting  an  end  to  the  first  lease,  was  a  wish,  on 
the  part  of  Joseph  Scott,  to  remove  to  Kentucky. 

We  think  the  verdict  ought  not  to  be  set  aside  and  a  new 
trial  granted,  on  the  ground  that  Judge  Hawsman  did  not  fix 
the  amount  of  rent  for  the  second  year,  un.der  the  parol  lease. 

The  verdict  is  fully  sustained  by  the  equity  of  the  case,  and, 
under  such  circumstances,  a  Court  will  not  readily  set  aside 
the  verdict  on  a  technical  objection. 

The  principle  is  admitted,  that  where  the  defendant's  con- 
tract  was  executory,  or  his  performance  was  to  depend  on  some 
act  to  1be  done  or  forborne  by  the  plaintiff,  or  on  some  other 
event,  the  plaintiff  must  aver  the  fulfilment  of  such  condition 
precedent,  whether  it  were  in  the  afiSrmative  or  negative,  or 
to  be  performed  or  observed  by  him  or  by  the  defendant,  or  by 
any  other  person,  or  must  show  some  excuse  for  the  nonper- 
formance. 7  Co.  1 0,  a.  Com.  Dig.  Pleader,  6^  5 1 ,  52.  Doo^« 
686.  1  Term,  638.  3  John.  146.  IS  John.  94,  53,57.  10 
John.  359. 

But  in  the  case  under  consideration  the  defendant,  shortly 
aiter  the  new  contract  or  lease  was  ipade,  repudiated  it  and 
utterly  refiised  to  be  goveme^  by  it.  Having  been  in  posses- 
sion under  the  prior  lease,  he  did  not  enter  under  the  new  one, 
and  he  seems  to  have  done  no  single  act  under  it.  He  still 
retained  possession  of  the  farm  for  two  years,  disclaiming  the 
new  lease,  and  claiming  to  hold  under  the  lease  which  had  been 
put  an  end  to.  In  addition  to  the  positive  proof  on  the  trial  of 
the  declarations  and  acts  of  the  defendant,  to  this  effect,  proof 
of  his  intention  is  shown  by  the  bill  he  filed  to  opefn  up  the  set- 
tlement* Failing  in  this,  he  now  endeavors  to  defeat  the  pre- 
sent action,  not  only  by  relying  on  the  lease,  under  seal,  bat 
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on  the  ground  that  the  proof  does  not  show  the  second  year's 
rent  has  been  fixed  by  the  pei'son  named  in  the  contract  for 
this  purpose;  and  this,  it  is  insisted,  is  a  condition  precedent  to 
the  pajrmeni  of  the  rent.    ' 

The  force  of  this  objection  could  not  be  resisted  if  the  de- 
fendant had,  by  his  declarations  and  acts,  entitled  himself  to  the 
faen^ts  of  the  new  lease. 

He  disclaimed  it,  refused  to  make  the  improvements  or  do 
any  act  under  it,  and  avowed  a  holding  under  the  abrogated 
lease. 

Shall  the  defendant,  under  these  circumstances,  having  oc- 
cupied the  farm  two  years,  avoid  the  payment  of  a  reasonable 
rent  under  a  coimt  for  use  and  occupation. 

He  cannot  be  considered  in  the  light  of  a  trespasser,  as  his 
entry  was  not  tortious;  but  rather  in  the  light  of  holding  over 
after  the  expiration  of  his  term. 

But,  in  this  case,  the  prior  lease  cannot  regulate  the  rent,  as 
that  gave  him  possession  only  of  a  part  of  the  farm,  and  that, 
under  circumstances,  which  looked  chiefly  to  the  rearmg  of 
stock  as  profit;  when,  for  the  two  years  specified,  he  has  en- 
joyed the  entire  farm. 

The  new  lease  was  by  parol,  and  the  parties  had  a  right  to 

« 

rescind  it  by  parol;  and,  we  think,  that  from  the  facts  proved 
the  plaintiffs  had  the  right  to  consider  the  lease  as  rescinded, 
and  they  have  so  treated  it  by  Inringing  this  action.  The  con- 
tract being  proved,  they  undoubtedly  had  a  right  to  treat  it  as 
a  subsisting  lease  and  seek  their  remedy  under  it;  but  the 
declarations  and  the  acts  of  the  defendant  gave  them  the  right 
to  annul  it,  and  consider  him  as  a  tenant  at  sufferance,  or  as 
holding  over. 

They  took  no  steps  to  dispossess  him  until  the  expiration  of 
the  two  years,  and  we  think,  under  the  circumstances,  that  the 
general  action,  for  use  and  occupation,  will  lie  sgainst  him; 
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and  that  the  plaintiffs  were  not  bound  to  treat  the  parol  leaie 
as  subsisting,  and  refer  to  Judge  Hawsman  the  amoant  to  be 
paid  for  the  second  year's  renU 
The  motion  for  a  new  trial  is  overruled,  and  judgment^  ftc 
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Imvnmakmbfam  a«i|iMe,agtfiiil.anaMlgBOTofa  MfOliibla  note, it !■  not 
pfore  tba  ezMQikm  of  tbe  soCe. 

Tba  taidorwiiiitnt  miiflt  bt  proved. 

If  tlM  ladorMmtnt  be  by  two  penom,  and  tbe  declaration  arera  tbat  tt  was  Indoned  by 
tbe  dofendanti,  bjr  the  name  of  A.  Bi,  It  ia  iiiiBeiant 

Wbtie  the  contract  ihowa  it  Joint  liability,  It  la  nunecenary  to  altodge  or  prore  a  part- 


Mr.        '   '     appeared  for  the  plaintiff,  and  Mr.  Tryon  for 
the  defendants. 


OPINION  OF  THE  COURT. 


This  action  is  brought  on  a  promissory  note;  and  the  ques- 
tions for  decisicHi  ^re  raised^  by  the  demurrer  of  the  defendants' 
counsel^  to  the  first,  second  uid  third  counts  of  the  plaintiff's 
declaration. 

In  the  first  count  the  declaration  sets  forth,  thi^t  ^the  Sutton 
Woden  Mills,"  by  Joseph  L.  Freeman,  their  agent,  made  their 
certain  promissory  note,.  &c.;  and,  it  is  objected,  there  is  no 
averment  that  the  ^Sutton  Woolen  Mills'  are  an  incorporated 
company,  (an  ordinary  firm  doing  business  in  that  name,)  or  for 
vbat  purpose  that  name  has  been  assumed* 
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This  action  is  not  brought  against  the  ^Sutton  Woolen  Mills,^ 
but  against  the  defendants,  as  indorsers  of  a  note  thus  given. 
Now,  is  it  necessary,  in  this  action,  for  the  plaintiff,  who  is 
assignee,  to  prove  more  than  the  assignment? 

In  the  case  of  Jones  v.  Morgan^  2  Camp.  477,  Lord  Ellenbo- 
rough  held  that,  in  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  where  the  declaration  contained  an  aver- 
ment of  acceptance,  the  plaintiff  was  bound  to  prove  it.  Bat 
this  decision  was  overruled,  in  the  case  of  Tanner  v.  Bean^  4 
Bam.  &Cres.  Rep.  312;  atid,also,  in  6  Dowl.  &  Ry.  338.  In 
the  former  case.  Chief  Justice  Abbott  remarked:  ^  The  accept* 
ance,  or  nonacceptance,  does  not  vary  the  responsibility  of  the 
indorser,  appearing  on  the  declaration;  it  is,  at  all  events,  his 
duty  to  pay  the  bill  when  due,  if  the  prior  parties  do  not'' 
And,  in  that  case,  although  the  declaration  contained  an  ave^ 
ment  that  the  bill  had  been  Accepted,  yet  the  Court  held  the 
acceptance  need  not  be  proved. 

To  sustain  the  present  action,  it  is  not  necessary  to  prove 
the  execution  of  the  note,  but  the  indorsement  of  it  by  the  de- 
fendants; *and  this  is  admitted  by  the  demurrer.  Lambert  v. 
Oaks,  1  Ld.  Raym.  443.  1  Salk.  127.  2  Phil.  Ev.  22.  Ear- 
ris  Y.  Bradley,  7  Yerger,  310. 

It  is  further  objected,  that,  in  the  first,  second  and  third 
counts,  it  is  alledged  ^that  the  said  defendants,  by  the  name 
and  description  of  Freeman  and  Sibley,  to  whom,  or  to  whose 
order,  the  payment  of  the  said  sum  of  money  was  directed  to 
be  made,  &c.,  indorsed  the  said  note,  and  thereby  became  lia- 
ble to  pay,''  &c.,  without  averring  that  the  'Said  Freeman  and 
Sibley  were  partners,  or  by  what  means  or  authority  the  said 
note  was  so  indorsed* 

The  averment  is,  that  ^the  defendants,  by  the  name  of  Free- 
man and  Sibley,  indorsed  the  note,"  &c.;  and  what  more  can 
be  necessary?    That  the  note  was  so  indorsed,  is  admitted  by 
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the  demurrer.  Aad  does  not  the  indorsement,  thus  made, 
make  the  defendants  liable  as  indorserst  The  indorsement 
shows  a  joint  liability  of  the  defendants;  and,  where  they  are 
80  bound  by  the  contract,  it.  is  never  necessary  to  alledge  a 
partnership. 

If  the  defendants,  instead  of  admitting,  had  denied  the  assign- 
ment, it  would  have  been  necessary  for  the  plaintiff  to  prove 
it.  This  might  have' been  done  by  showing  a  partnership,  and 
that  the  note  was  indorsed  by  one  of  the  partners,  in  the  name 
of  the  firm;  or,  that  the  defendants  were  present,  and  affixed, 
or  assented  to  the  signatures,  as  stated  on  the  assignment;  In 
the  former  case,  an  allegation  of  partnership  would  have  been 
necessary. 

Where  a  note  is  give^  or  assigned  by  A*  and  B.,  they  may 
be  sued  as  such,  without  any  averment  of  partnership.    They 
assume  a  joint  responsibility,  and,  whether  they  are  general 
partners  or  not,  they  are  jointly  bound  by  the  contract. 
'  The  demurrer  is  overruled.    Judgment,  &c. 


Spaffori)  et  al.  vs»  Woodruft. 

A  ptea  poll  damlB  eontUmuce,  pioptrly  Tnttad  «iid  flM,  wtUiin  tbe  ratal  of  tbe  Ootirt, 
wfll  aot  te  itt  Mlda  on  moCloiu 

Ttefteti«IMgeilBtlMptoa,tliowtb«tklMibMiiltadi]icoodiUUi;  and  the  idtafatioiM 
noil  te  denM.by  a  rapUeaUon,  or  admlttad  hy  a  tanunar. 

TiM  fliinf  of  Uda  ptoa  watvai  aU  prior : 


Mr.  Ooodurin  appeared  for  the  plaintiffs,  and  Mr.  Fraxer  for 
the  defendant 
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OPINION  OP  THS  COURT. 

This  is  an  action  of  assumpsit,  brought  against  the  defendant 
as  the  indorser  of  a  note.  The  general  issue  was  pleaded;  and, 
since  the  last  continuance,  a  plea  puis  darrein  conimrfance, 
which  alledged  that  this  action  is  brought  against  the  defend- 
ant as  indorser  of  a  note,  on  which  the  plaintiffs,  who  are  the 
holders,  since  the  last  continuance  of  this  cause,  obtaioed  a 
judgment  against  the  maker  and  the  first  indorser,  and  that  they 
gave  time  to  the  defendant,  which  operates  as  a  release  to  the 
defendant  in  this  action.  This  plea  is  sworn  to,  as  the  rule  of 
the  Court  requires.  And,  a  motion  is  now  made  to  set  aside 
this  plea,  by  plaintiffs'  attorney,  on  the  ground  that  it  is  irregu- 
lar, and.  a  nullity. 

Great  certainty  is  required  in  pleas  of  this  description.  The 
plea  may  be  m  abatement,  or  in  bar  of  the  action,  and  the  mat- 
ter of  defence  must  be.  specifically  stated,  and  the  time  it  arose. 
In  these  respects,  the  present  plea  is  not  defective,  and  it  is 
verified  by  affidavit,  tinder  such  circumstances,  it  is  said  the 
Court  cai\  not  set  the  plea  aside  on  motion,  but  are  bound  to 
receive  it.  Bro.  Abr.  Continuance  PL  5,  41.  Jenk.  160. 
Prince  et  aL  v.  Nicholson^  Ea^r  of  Nicholson^  5  Taun.  333. 
Lovell  V.  Eastafff  3  Term  Rep.  554. 

The  interposition  of  this  plea  waives  all  prior  issues;  nc^rcan 
the  plaintifl^,  afterwards,  proceed  thereon.  1  Chitt.  R.  (ed. 
1837)  697.  1  Salk.  168.  2  Strange,  1105.  5  Taun.  Rep. 
333. 

The  matter  set  up  in  this  plea,  so  far  from  appearing  to  be 
fraudulent  or  evasive,  presents  a  serious  question;  and  the  facts 
should  either  be  traversed  by  &  replication,  or  admitted  hj  a 
demurrer.    The  motion  is,  therefore,  overruled. 
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Clxtte  and  Mead  vs.  Goodsll. 

A  dMrUrii  impotMita  for  tlM  aeti  of  hta  dspoty. 

Messrs.  Fraxer  and  Walker  appeared  for  the  plaintifTs,  and 
Messrs.  Witherell  and  Buellfox  defendant* 

OPINION  OF  THE  COUET. 

This  action  is  brought  against  the  defendant,  who  acts  as 
sheriff^  for  the  misconduct  of  one  of  his  deputies. 

It  was  proved  that  an  execution  was  issued,  on  a  judgment, 
for  f  3,898  09,  and  costs,  the  25th  Nov.  1837;  which  was,  on 
the  same  day,  placed  in  the  hands  of  the  deputy,  to  levy  and 
collect  the  amount  immediately.  A  levy  was  made  on  a  store 
of  goods,  amounting  to  thirteen  or  fourteen  thousand  dollars, 
which  belonged  to  the  defendant,  named  in  the  execution.  But 
an  arrangement  was  made  with  him  by  the  deputy,  under  which 
the  goods  were  sold,  and  only  a  small  part  of  the  proceeds  of 
the  sale,  was  applied  in  satisfaction  of  the  execution. 

The  Court  instructed  the  jury,  that  the  sheriff  was  responsi- 
ble to  the  plaintiffs  for  the  acts  of  his  deputy,  and  that,  if  the 
levy  was  made  on  a  sufficient  amount  of  goods  to  satisfy  the 
execution,  which  the  deputy  failed  to  dispose  of,  as  by  law  he 
was  bound  to  do^  they  would  find  agaiost  the  defendant,  the 
amount  due  on  the  judgment,  including  interest. 

The  jury  rendered  a  v^dict,  for  the  plaintiffs,  for  $3,418  48. 
Jodgment. 
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Thomas  vs.  Clark  and  Cole. 

By  tb0  rnlM  of  the  Oonrt,  a  ptoa  whfeb  Umlm  ttat  teitnuMiit  on  which  th«  MtimiillMad* 
•d,  or  the  indonoment  of  it,  mopt  be  ■worn  to. 

> 

If  died  withoat  affidaTlt,  the  general  liMie  meybe  good  Ibr  mbm  pnrpoieiy'bat  the  noMoi 
the  indoraement,  nnder  meb  plea,  are  admitted. 
And  thla  admlMion  la,  that  the  algnatiireon  the  note  ta  aa  arerred  In  thedeelaritioa. 

Messrs*  Lockwood  and  Barstow  appeared  for  the  plaintiff 
and  Mr.  Backus  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  action  is  brought  against  the  defendants,  who  are  part- 
ners, as  indorsers  of  a  bill  of  exchange  to  the  plaintiff. 

A  rule  of  Court  requires  a  plea  of  the  general  issue,  denying 
the  execution  of  an  instrument,  or  of  an  indorsement  on  which 
the  action  is  brought,  to  be  sworn  to.  The  general  issue  in 
this  case  being  filed,  without  oath,  a  question  is  made,  whether 
the  ground  of  the  action  is  admitted. 

The  defendants'  counsel  contends,  that  the  signatures  of 
Clark  and  Cole,  as  they  appear  to  be  indorsed  on  the  note, only 
are  admitted,  and  not  the  partnership,  and  that  it  is  necessary 
for  the  defendants  to  prove  the  partnership. 

The  rule  was  designed  to  prevent  delays  by  filing  issues, 
which  are  not  true  in  fact.  A  plea  of  the  general  issue,  under 
the  rule,  may  be  good  for  some  purposes,  but  it  admits  the  in- 
strument on  which  the  action  is  brought.  In  this  case,  the 
indorsement  by  the  defendants  is  admitted.  Smith  v.  McMor 
nus^  7  Yerger,  477.  But  to  what  extent  does  this  admission 
go?  Most  clearly,  the  admission  is,  that  the  defendants  in- 
dorsed the  note,  as  they  are  alledged  to  have  done  in  the  dec- 
laration. In  the  declaration,  they  are  stated  to  be  partners, 
and,  as  such,  indorsed  the  note  in  the  partnership  name. 
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This  construction  of  the  rule  imposes  no  hardship  on  the 
defendants.  If  the  note  were  not  indorsed  by  them,  as  part* 
ixers,  they  might  have  sworn  to  the  plea,  which  would  have 
thrown  on  the  plaintiff  the  necessity  of  proving  their  signatures, 
as  alledged  in  the  declaration.    Judgment. 


Falcomkr  and  Higoens  vs»  Henrt  M.  Campbell  and  others. 

Tte  3d  meOtm  of  Um  ISStb  article  of  tba  eonatltntkni  of  MlcMgaa  proridea,  tbal  mUm  Le. 
fWatare  ■ball  paai  no  act  of  Ineorporatlon,  nnleee  with  Uie  aaeent  of  at  leait  two  tliiida  of 
•acta  Honae." 

Thia  doaa  not  nrtifet  tbe  LegWatore  ftom  ereating  more  tban  one  Incorporation  in  the 


No  act  of  the  kind  ean  paai,  ezeept  by  the  le^olalte  minority;  hat  In  the  eame  aat  aa  many 
bodlaa  corporate  may  be  created,  aa  tha  Lag lalature,  in  the  ezerdee  of  Chelr  dlacretlon,  ahall 
deem  proper* 

In  aneb  aa  act  aa  dlitbietive  a  character,  and  aa  effectual  guarda  agataiat  abttee,  may  be 
pnrlded  in  each  corporate  ezlatence,  aa  If  each  were  eatabllahed  by  aaeparate  law. 

And  if,  in  the  exerclae  of  their  diacretlon,  the  Lagialatare  may  ectabliih  any  given  number 
of  eorporatloac  in  tbe  aame  act,  they  may  ectabliih  an  indefinite  number. 

Tbe  number,  whether  limited  or  indefinite,  la  aqoeatlon  of  policy,  but,  under  the  Michigan 
cOBitltatlon,  ii  not  one  of  principle. 

The  act  of  tbe  Legislature  of  Michigan,  entitled  **tn  act  to  organiae  and  regulate  banking 
aaaofliitnni.**  paaeed  15th  March,  1837,  under  which  the  MDAtroit  City  Bank'*  waa  ineorpo. 
rated,  iaeonatltntlonal. 

Tbe  directora  and  ■toekbdlden  of  that  bank  art  a  corporation,  and  not  merely  a  partner, 
abip  or  Joint  etock  atcoclatlon. 

By  tbe  amendatory  act  of  30th  December,  1837,  all  banka  under  the  fimner  law,  were  re. 
:aa  corporatlona — and  the  ««l)etroH  City  Bank**  waa  then  organised  tnd  doing  boat. 


To  create  eeveral  corporatlona  in  one  act  Ii  aa  ordinary  mode  of  legiriation. 

Where  a  etatute  impoaes  liability,  ^m  In  thii  caae,  where  the  directors  are  made  responsible 
Itar  tbe  dalts  of  tbe  bank,  the  action  of  d^  Is  proper. 

Ttw  eiiateBce  of  the  bank  is  sufficiently  stated  In  tbe  declaration,  though  by  way  of  recital. 

Facts  are  atated  In  the  declaration  which  ahow  that  tbe  deltadanta  became  a  body  corpo. 
rtfa  aadpoatkyaadtblaiasuAdabtwlthont  aapedalarBrmenttotbateOhet. 
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Tb0  fact  of  Ineorporatloa  la  an  lafannea  of  law.  Not  mrifary  to  atfw  that  tba  kv  wa 
paaMd  by  the  eonatltotlonal  mijority. 

That  qnaatlon,  if  ralaed,  mutt  be  raiaed  by  ptea.  Where  the  law  bean  opon  ita  Am  tbsit. 
qoMla  jBt|^tleat|OB,  the  voiel^  which  ft  waa  paaMl  eaoMt  be  iaqnlied  Into. 

HAvtBf  actod  aa  dlreetora  the  defluidaata  mifht  beaaiopped  to  deay  their  owaatthoiItT: 
but  tbey  may  object  if  the  decIaratioD  do  not  ahow  erery  froand  neeeanry  to  a  lecofwj. 

Xn  thia  raapect  the  declaration  ■  aufflcient. 

The  Legialatnre  cannot  creato  an  obligation  or  inpeaa  apaDalty',lto  an  not,  whkb,wba 
done,  incurred  no  each  liability. 

If  the  declaration  ia  founded  on  an  amendatory  act,  wUch  reftia  to  and  continaai  tbi  pie- 
▼laioiia  of  a  former  act,  ft  ahonld  conclude  aHif ataiat  the  form  of  the  rtatnto,"  and  not  aiataiai 

This  cause  was  argued  by  Messrs.  Seaman  and  Fraur  for 
plaintiffs,  and  by  Messrs.  Romeyn  and  Jay  for  defendants. 

OFINION  OF  THE  CX>UET. 

This  action  is  brought  against  the  Directors  of  the  Detroit 
City  Bank  to  recover  from  them  the  amount  of  a  bill  of  ex- 
change, drawn  by  the  bank,  in  favor  of  the  plaintiflfs,  on  the 
Albany  City  ^ank  of  New  York;  which  was  protested  lor 
nonpayment. 

The  declaration  states  that,  whereas,  heretofore,  in  the  year 
1837,  books  were  opened  to  receive  subscription?  of  stock  for 
a  bank  to  be  called  the  Detroit  City  Bank,  under  the  act  enti- 
tled ^an  act  to  organize  and  regulate  banking  associations;" 
which  subscriptions  were  received.  That,  afterwards,  the  de- 
fendants were  elected  directors  of  said  Detroit  City  Bank  or 
banking  association,  and  then  and  there  entered  into  the  duties 
of  their  offices  respectively,  as  directors  of  said  bank.  That 
Frederick  H.  Harris  was  elected  Cashier  of  the  bank,  and  that 
the  defendants,  claiming  to  have  complied  with  all  the  provis- 
ions and  requirements  of  ^aid  act  of  the  Legislature,  and  claim- 
ing to  constitute  a  body  corporate  under  the  name  of  the  De- 
troit City  Bank,  at  Detroit,  commenced  doing  business  as  a 
bank  or  banking  association,  under  the  name  aforesaid,  and  by 
virtue  of  said  act  of  the  Legislature;  and  continued  to  do  busi- 
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ness  as  a  bank  until  the  10th  of  February,  1839,  when  the  bank 
iailed.  And  the  plaintiffs  aver  that  the  bank  then  and  there 
became  insolvent,  and  is  stili  insolvent,  and  that  the  defendants 
continued  to  act  as  directors  of  the  bank  the  whole  time  afore- 

« 

said;  and  that  as  directors,  they  became  subject  to  the  provis- 
ions of  an  act  to  an^end  ^an  act  entitled  ^an  act  to  organize  and 
regulate  banking  associations,  and  for  other  purposes,' ''  which 
took  effect  the  10th  January,  1838. 

A2h1  the  plaintiffs  aver  that  the  6th  December,  1838,  the 
bank,  by  its  Cashier,  made  its  bill  of  exchange,  directed  to  the 
Cashier  of  the  Albany  City  Bank,  of  the  State  of  New  York, 
for  seven  hundred  and  seventeen  dollars  and  thirty  nine  cents, 
to  be  paid  in  six  months  ^ter  the  date  thereof  to  John  Falconer 
&  Co.,  who  indorsed  the  same  to  the  plaintiffs.  That  the  bill 
not  being  paid  at  maturity  wiis  protested,  of  which  due  notice 
was  given;  and  that  by  force  of  the  statute  the  defendants  be- 
came liable  to  pay,  &:c. 

In  the  second  count  the  plaintiffs  alledge  that  ^the  said  De« 
troit  City  Bank  was  organized  and  transacted  business  as  a 
banking  institutbn,''  &c*,  and  the  same  allegation  is  contained 
in  the  third  count,  which  is  a  general  one. 

The  defendants  filed  a  general  demurrer,  and  in  the  argu- 
n>ent  it  is  insisted  that  the  declaration,  in  several  particulars,  is 
insufficient.  Before  these  are  considered  we  will  examine  the 
principal  questions  raised  by  the  demurrer.    These  are 

First:  Are  the  associations  authorized  by  the  general  law 
corporations? 

Second:  Had  the  Legislature  power  to  pass  such  a  law? 

The  act  in  question  is  entitled  ^an  act  to  organize  and  regu- 
late banking  associations."  The  first,  second,  third,  fourth, 
fifth,  sixih  and  seventh  sections,  provide  in  what  mode  the  as- 
sociations shall  be  formed.  Application  is  to  be  made,  in  wri- 
tingy  to  the  treasurer  and  clerk  of  the  county,  where  the  busi- 
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ness  18  to  be  tran9acted,  statiag  the  amount  of  capital  proposed. 
Of  this  application  public  notice  is  required  to  be  given.  Bond, 
la  the  sum  of  thirty  thousand  dollars,  to  be  approved  of  by  the 
treasurer  and  clerk,  must  be  entered  into.  The  capital  stock 
is  limited,  and  the  subscriptions  are  to  bo  received  and  appor- 
tioned, &c.  Ten  per  cent,  on  shares  subscribed  are  required 
to  be  paid. 

And  when  the  capital  stock  of  the  proposed  ^sociaUon  shall 
be  subscribed  and  ten  per  cent,  paid,  on  notice  being  given  to 
the  stockholders,  they  are  authorized  to  meet  and  elect  nine 
directors,  a  majority  of  whom  are  authorized  to  manage  the 
affairs  of  the  association.  They  are  required  to  elect  one  of 
their  number  president;  and  in  the  9th  section  it  is  provided, 
that  ^all  such  persons  as  shall  become  stockholders  of  any  such 
association,  shall,  on  compliance  with  the  provisions  of  the  act, 
constitute  a  body  corporate  and  politic  in  fact  and  in  name, 
and  by  such  name  as  they  shall  designate  and  assume  to  them- 
selves, Sccii  and  by  such  name  they  and  their  successors  shall 
and  may  have  continued  succession,  and  shall,  in  their  corpo- 
rate capacity,  be  capable  of  suing  and  being  sued,  pleading  and 
being  impleaded,  &c.,  in  all  courts  whatsoever;  and  that  they 
and  their  successors  may  have  a  common  seal,  and  by  such 
name  as  they  shall  designate,  adopt  and  assume  as  afoiesaid, 
shall  be  in  law  capable  of  purchasing,  holding  and  conveying 
any  estate,  real  or  personal,"  &c.  By  the  15th  section  the  di- 
rectors, for  the  time  being,  or  a  majority  of  them,  have  power 
to  make  bylaws. 

The  ordinary  powers  of  a  corporation  are — 1.  Perpetual 
succession;  2.  To  sue  and  be  sued,  and  to  receive  and  grant 
by  their  corporate  name;  3.  To  purchase  and  hold  lands  and 
chattels;  4.  To  have  a  common  seal;  and,  5.  To  make  by- 
laws. 
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Some  of  these  powers  are  incidents  to  a  corp<^ration9  but 
they  are  all,  generally,  expressly  given  by  statute  in  this  coun- 
try; and  these  powers  are  all  given  in  the  act  under  consider- 
ation. It  expressly  provides  that  the  association,  authorized 
by  the  act,  when  formed,  shall  ^constitute  a  body  corporate  and 
politic  in  fact  and  in  name." 

The  act  not  only  gives  in  terms  all  the  requisites  to  consti- 
tute a  corporation,  but  the  body,  when  formed,  is  technically 
designated  by  it  as  such.  Where,  then,  is  the  ground  for  argu- 
ment or  doubt  on  the  subject?  Did  not  the  Legislature  com- 
prehend the  force  of  the  language  they  used?  They  have  cre- 
ated an  artificial  being,  giving  to  it,  in  well  defined  .terrhs,  its 
just  proportions  and  powers,  and  have  called  it  by  its  appro- 
priate and  technical  name.  Gould  the  Legislature,  in  language 
more  clear  and  forcible,  have  created  a  corporation?  Not  a 
quasi  corporation;  not  a  joint  stock  company,  or  a  limited 
partnership,  but,  substantially  and  technically,  a  corporation. 

In  illustration  of  this  act  of  the  Legblature,  it  is  unnecessary 
to  refer  to  the  mode  of  creating  corporations  in  England  by 
grant  from  the  Crown,  or  point  out  the  distinction  which  may 
exist  between  a  body  thus  created  and  one  created  by  a  statu- 
tory grant;  or  between  an  ancient  and  modern  being  of  this  sort. 
It  is  enough  to  know  that  it  is  not  essential  to  the  character  of 
a  corporation,  that  its  powers  should  be  equal  to  any  similar 
association,  either  ancient  or  modem,  it  is  sufllcient,  if,  in  its 
corporate  name,  it  ejcercises  the  powers  and  rights  of  a  natu- 
ral person  in  the  management  of  its  concerns. 

We  can  entertain  no  doubt  that  the  associations  authorized 
under  the  above  act  were  intended  to  be,  and  are,  in  fact,  cor- 
porations. 

Had  the  Legislature  power  to  pass  this  law?  This  is  the 
great  question  in  the  case,  and  it  is  fully  and  fairly  presented 
by  the  demurrer. 
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The  3d  section  of  the  13th  article  of  the  constitution  of 
Michigan  declares,  that  ^the  Legislature  shaO  pass  no  act 
of  incorporation^  unless  with  the  assent  of  at  least  two  thirds 
of  each  House."  And  it  is  earnestly,  ingeniously  and  ably  coa« 
tended,  that  this  is  an  inhibition  of  the  creation  of  corporations 
by  a  general  law.  That  corporate  powers,  under  it,  can  only 
be  conferred  by  express  enactment  in  each  case. 

That  the  majority  of  two  thirds  of  each  House  is  required  to 
pass  the  law,  whether  general  or  special,  cannot  be  doubted; 
and  although  this  question  must  be  raised  by  a  special  plea  and 
is  not  now  before  us,  it  may  not  be  improper  to  suggest  that 
this  act  having  the  constitutional  sanctions  required  upon  its 
&ce  it  is  not  perceived  how,  in  regard  to  the  majority  by 
which  it  was  passed,  it  can  be  distinguished  from  any  other 
law.  To  pass  an  ordinary  act  a  mitjority  of  each  House  is  ne* 
cessary ,  but  to  pass  an  act  of  incorporation  a  majority  of  two 
thirds  is  required.  Now  if,  in  the  latter  case,  the  majority  by 
which  the  bill  was  passed  may  be  denied  by  a  plea,  why  may 
it  not  be  done  in  the  former.  And  if  the  Court  may  go  behind 
the  law  and  canvass  the  votes  by  which  it  was  passed,  why 
may  they  not  investigate  the  qualifications  of  the  members  of 
the  Legislature. 

We  are  told  that  the  people  of  Michigan  were  jealous  of 
monopolies,  and,  especially,  of  bank  monopolies,  and  that  by 
the  introduction  of  the  above  section  into  their  constitution 
they  intended  to  restrict  the  powers  of  the  Legislature  in  ma- 
king such  grants.  That  such  was  their  intention  is  clear  from 
the  language  of  the  section.  A  law  which  confers  corporate 
powers  can  only  be  passed  by  a  vote  of  two  thirds  of  the  mem* 
bers  of  each  House.  But  must  each  corporation  be  created 
by  a  separate  act!  This  is  the  ground  taken  in  support  of  the 
demurrer.  No  act  of  incorporation  shall  be  passed  by  the  Le- 
gislature unless  with  the  assent  of  at  least  two  thirds  of  each 
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House,  are  the  words  of  the  section.  The  ^ord  dct  is  used  in 
the  singular,  but  does  it  necessarily  import  that  not  more  than 
one  corporati(Hi  can  be  created  in  the  same  act? 

Suppose  ten  distinct  applications  were  made  to  the  Legisla- 
ture for  bank  incorporations  at  the  same  session,  and  the  Le- 
gislature were  disposed  to  grant  each  application,  most  they 
pass  ten  acts  of  incorporation,  or  may  not  the  ten  corporations 
be  grante4  in  the  same  act?  Would  not  such  a  law  be  within 
the  letter  and  spirit  of  the  constitution  ?  Of  this  there  would 
seem  to  be  little  doubt* 

As  distinctive  a  character  may  be  given  to  each  corporation 
in  such  an  act,  as  if  each  were  established  by  a  special  law. 
In  1834  an  act  was.  passed  by  the  Legislative  Council  of  the 
Territory  of  Michigan,  entitled  ^an  act  to  establish  branches 
of  the  Bank  of  Michigan,  Farmers'  and  Mechanics'  Bank  of 
Michigan,  and  Bank  of  the  River  Raisin."  Such  acts  are  com- 
mon, and  it  is  believed  never  to  have  been  supposed  that  the 
legislative  power  might  not  be  exercised  in  this  mode.  The 
restriction  in  the  constitution  does  not  prohibit  it. 

And  if  this  may  be  done  under  the  constitution,  then  the 
construction,  that  each  corporation  must  be  created  by  a  spe- 
cial law,  can  not  be  sustained. 

This  is  a  question  of  power,  and  not  of  policy.  The  Court 
may  look  at  the  circumstances  under  which  the  constitution 
was  adopted,  and  these  may  explain,  at  least  to  some  extent, 
the  objects  which  its  provisions  were  intended  to  secure.  But 
whether  these  objects  be  wise  or  politic  we  can  not  inquire. 
The  constitution  bears  the  impress  of  the  sovereign  wUl,  and 
it  most  stand  as  the  paramount  law.  It  regulates  and  limits 
the  exercise  of  legislative  powers.  And  if  an  act  of  the  legis- 
lature be  clearly  repugnant  to.  the  constitution,  it  is  ef  no 
validity.    But  to  produce  this  result  the  repugnancy  must  be 
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obvious.  It  must  not  arise  by  implication,  but  by  givmg  to 
the  ccMistitution  and  the  act  tfie  full  import  of  their  provisions. 
And  if,  on  this  comparison,  the  provisions  of  the  one  ^re  irreo- 
oncilable  with  those  of  the  other,  the  act  must  be  made  to 
yield.  But  if  the  repugnancy  be  doubtful,  and  the  act  may  be 
so  construed  as  to  harmonize  with  the  constitution,  it  must 
stand.  This  is  due  to  the  legislative  construction  of  the  con- 
stitution, and  is  a  well  established  rule  of  judicial  decision. 

At  the  time  the  constitution  of  Michigan  was  adopted,  in 
many  of  the  states,  and  in  this  territory,  it  was  the  ordinaiy 
course  of  le^slation  to  create  corporations  by  a  general  law. 
This  was  the  case  in  Ohio,  and  in  many  of  the  other  states. 
And'  it  can  be  of  no  importance  whether  banking  or  other 
associations  were  thus  incorporated.  The  power  was  exer- 
cised. Does  the  constitution  prohibit  the  exercise  of  this 
power? 

It  has  already  been  shown  that  an  act  which  shtdl  establish 
several  banking  corporations  is  not  repugnant  to  the  constitu- 
tion. And  this  reduces  the  objections  to  the  law  under  con- 
sideration to  two  points: 

First:  That  a  corporation,  being  a  grant,  must  be  made  to 
a  person  or  persons  in  esse. 

Second:  The  indefinite  number  of  banking  corporations 
which,  under  the  law,  may  be  established* 

The  first  objection,  on  examination,  will  be  fouhd  to  have 
but  little  force. 

The  creation  of  a  corporate  existence  can  never  take  effect 
until  the  association  be  formed,  and  the  organization  completed* 
Commissioners  are  generally  designated  in  the  act,  who  are  to 
superintend  the  opening  of  the  books  and  receive  subscrip- 
tions of  stock.  And  wtten  the  amount  shall  be  subscribed,  and 
the  necessary  payments  made,  the  stockholders  elect  directors 
who  appoint  a  president  and  cashier.    The  organization  being 
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completed,  existence  is  given  ta  the  artificial  being,  and  its 
agency  commences.  It  is  now  in  esse,  but  before,  this  it  was 
not«  Vitality  is  given  to  it  by  the  voluntary  association  and 
organization  of  its  members.  Had  they  remained  passive  the 
law  could  have  had  no  effect. 

In  this  case,  then,  the  grant  of  the  franchise  is  not  made  to. 
a  person  or  persons,  in  esse.  The  commissioners  did  not  con- 
stitute the  corporation,  nor  was  the  franchise,  in  any  form  or 
degree,  vested  in  them. 

This  is  the  general  mode  in  which  corporatbns  are  created, 
and  it  has  stood  the  test  of  time,  and  of  legal  scrutiny.  No 
valid  objection  is  perceived  to  it. 

In  regard  to  this  objection  the  act  under  consideration 
rests  upon  the  same  ground  as  other  and  more  special  acts  on 
the  same  subject.  The  franchise  is  not  vested  in  either  until 
the  organization  be  completed,  and  this  depends  upon  the  vol* 
untary  association  of  individuals. 

In  a  special  act  commissioners  are  named  to  open  the  books 
and  receive  subscriptions  of  stock;  in  the  act  under  considera- 
tion the  clerk  and  treasurer  of  each  county  are  required  to 
perform  this  duty.  They  are  commissioners  for  this  purpose. 
And,  so  far  as  the  grant  is  concerned,  if  it  be  valid  under  one 
law  it  must  be  so  under  the  other. 

We  come  now  to  consider  the  objection  that  an  indefinite 
number  of  banking  corporations  are  authorized  by  the  general 
law,  and  this,  it  is  supposed,  is  not  only  repugnant  to  the  policy, 
but  the  express  provision  of  the  con^itutjon. 

It  can  not  be  said  that  this  law  violates  any  express  provis- 
ion of  the  constitution.  The  extent  of  the  provision  referred 
to  is,  that  no  act  of  incorporation  shall  be  passed  except  by  at 
least  a  majority  of  two  thirds  of  each  branch  of  the  legislature. 

Now,  this  does  not  limit  the  number  of  corporations 
which  shall  be  established,  nor  the  number  which  may  be 
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created  in  one  acU  The  act  must  be  passed  by  a  majority  of 
two  thirds,  and  this  is  the  only  express  restriction  on  the  sub- 
ject. If  the  range  of  legislative  power  be  restricted  beyond 
this,  it  must  be  done  by  construction* 

There  may  be  a  wide  distinction  between  the  policy  of  a 
general  and  a  specid  banking  law,  but  this  is  not  a  questioD 
for  judicial  cognizance.  Is  there  such  a  difference  in  principle, 
as  to  make  the  one  constitutional  and  the  other  unconstita- 
tional  t    This  is  the  inquiry  now  to  be  made* 

As  it  regards  the  power  of  the  legislature,  it  is,  unquestiona- 
ble, whether  they  establish  one  or  fifty  banking  institutions. 
The  same  power  which  may  establish  one  bank,  under  the  con- 
stitdtion,  may  establish  fifty* 

In  the  general  law,  as  above  observed,  commissioners  are 
appointed,  the  county  clerk  and  treasurer,  to  receive  subscrip- 
tions of  stock  the  same  as  in  a  special  act.  And  the  mode  of 
organization,  under  both  acts,  is  substantially  the  same. 

The  only  difference  seems  to  be  that  in  the  special  act  the 
number  of  corporations  is  limited,  whilst  under  the  general  act 
they  are  indefinite. 

And  here  it  is  contended  that  the  legislature  have,  in  sub- 
stance, conferred  the  power  to  form  corporations  by  voluntary 
associations,  without  exercising  that  special  scrutiny,  in  each 
case,  as  is  required  by  the  constitution. 

Bat  is  this  a  sound  and  practical  view  of  the  caset 

It  may  be  admitted  that  it  derives  great  force  from  the  dis- 
astrous results  which  have  been  realized  under  this  law;  but 
these  have  nothing  to  do  with  the  question  of  power  under  con- 
sideration. Suppose  the  results  had  been  as  beneficial  as  they 
have  been  injurious,  how  changed  would  have  been  the  argu- 
ment. But  the  question  remains  unaffected  by  the  good  or 
evil  which  resulted  from  the  law. 
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The  legislature,  in  the  exercise  of  their  discretion,  seem  to 
have  concluded,  that,  by  requiring,  securities  on  real  estate, 
and  subjecting  the  directors  to  certain  liabilities,  it  would  be 
good  policy  to  multiply  the  banking  institutions  of  the  State. 
And  in  order  to  avoid  the  charge*  of  monopoly,  which  had  been 
so  liberally  applied  to.banking  incorporations  by  a  general  law, 
they  held  out  to  the  community  at  large  equal  pnvileges  in 
forming  such  associations.  The  act  which  thus  sanctions  an 
indefinite  number  of  banks,  depending  upon  voluntary  associa- 
tions, is  passed  by  the  requisite  majority  of  two  thirds  of  both 
Houses  of  the  Legislature. 

Now,  what  is  the  practical  operation  of  this  law?  It,  in 
effect,  declares  that  the  clerk  and  treasurer  of  each  county  in 
the  State  shall  be  authorized  to  open  books  and  receive  sub- 
scriptions of  stock,  and  when  the  associations,  thus  formed, 
shall  become  organized,  they  shall  be  in  fact  and  in  name  bodies 
corporate  and  politic.  The  law  acts  as  directly  upon  associa- 
tions thus  formed,  as  if  it  had  been  passed  expressly  to  incor- 
porate each  association.  It  is  special  to  each.  And  tlie  differ- 
ence between  a  general  and  a  special  law  of  this  character,  in 
this  respect,  seems  to  be  that  the  one  is  passed  on  the  special 
application  of  a  few  individuals,  whilst  the  other  is  enacted 
under  the  influence  of  a  general  policy.  But  the  question  of 
power  is  the  same. 

May  not  the  Legislature  determine  the  number  of  hanks 
that  shall  be  established!  This  will  not  be  controverted.  And 
if  they  may  do  this,  may  they  not,  under  the  constitution,  pass 
an  act,  by  a  majority  of  two  thirds  in  each  House,  to  establish 
voluntary  associations  without  limiting  their  number. 

Suppose  the  general  law  had  limited  the  number  of  banks,  to 
be  established  under  it,  to  ten,  could  their  power  to  pass  the 
law  have  been  doubted.  They  throw  around  the  institutions, 
thus  to  be  organized,  all  the  guards  and  checks  which  they 
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deem  necessary  for  the  public  interest.  The  law  acts  as  di- 
rectly and  distinctly  upon  each  association  as  if  it  had  been 
the  only  one  cstaUished  under  it.  And,  in  passing  the  law, 
the  Legislature  exercise  the  same  scrutiny  as  if  they  were 
about  to  incorporate  only  one  bank.  Such  a  law  would  be 
within  the  letter  and  the  spirit  of  the  ccmstitution.  And  if  the 
Legislature  may  do  this,  may  they  not  fix  on  a  greater  num- 
ber of  banks  than  ten;,  or,  may  they  not,  in  the  exercise  of 
their  discretion,  authorize  the  establishment  of  an  indefinite 
number?  Whether  the  number  shall  be  large  or  small  is  a 
question  of  policy  and  not  of  constitutional  power.  If  a  large 
or  indefinite  number  of  corporations  may  be  created  in  the 
same  act,  under  as  salutary  restrictions  as  the  creation  of  one, 
is  the  policy  of  the  constitution  disregarded? 

It  is  contended  that  the  general  law  throws  ojflTthe  restraints 
imposed  'by  the  constitution.  But  is  this  so?  There  is  not  a 
restriction  in  the  exercise  of  corporate  powers,  which  can  be 
imposed  by  a  special  law,  that  may  not  be  imposed  under  a 
general  law.  And  the  power  of  the  Legislature  acts  as  direct- 
ly in  the  one  case  as  in  the  other.  ,  In  the  general  law,  then, 
there  is  no  disregard  of  the  restraints  of  the  constitution. 
Having  the  power  to  establish  more  than  one  corporation  m 
the  same  act,  the  Legislature  may  establish  many,  or  an  indef- 
inite number.  The  number,  whether  indefinite  or  limited, 
does  not  render  the  law  repugnant  to  thd  constitution.  If  it 
has  been  pa9sed  by  the  constitutional  majority,  it  is  within  the 
restriction. 

By  the  thirty  sixth  section  of  this  law  the  Legislature  re- 
serve ^the  power  to  alter  or  amend  the  act,  and  to  dissolve 
any  association  to  be  incorporated  under  its  provisions,  by  a 
vote  of  two  thirds  of  each  House." 

Here  is  a  power  not  usually  reserved  in  granting  franchises. 
And  it  would  seem  that,  so  far  as  the  policy  of  the  law  may 
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be  considered^  this  reservation  of  power  gives  to  the  Legisla- 
ture as  salutary  a  control  over  these  grants,  for  the  public 
good,  as  would  have  been  exercised  in  acting  on  special  appli- 
cations for  charters.  And^the  presumption  is,  that  if  the  gen- 
eral law  had  not  passed,  the  number  of  banks^  under  special 
laws,  would  have  been  as  great,  and  the  consequences  not  less 
disastrous* 

The  evil  is  not  to  be  fpund  in  the  constitution,  or  in  the 
construction  of  the  constitution,  but  in  the  elements  of  which 
the  government  is  composed.  The  true  remedy  is  found  in 
the  sober  reflection,  experience  and  intelligence  of  the  commu- 
nity. 

In  the  argument  reliance  was  placed  *  in  the  decision  of  the 
case  of  Thomas  v.  DakiTiy  in  the  Court  of  Errors  of  New 
York.  That  case  involved  the  constitutionality  of  ^an  act  to 
authorize  the  business  of  banking.''  The  constitution  of  New 
York  declares  ^Hhe  assent  of  two  thirds  of  the  members  elected 
to  each  branch  of  the  Legislature  shall  be  requisite  to  every 
Inll,  creating,  continuing,  altering,  or  renewing,  any  body 
politic  or  corporate;''  and  the  question  was,  whether  the  asso- 
ciations formed  under  the  act  were  corporations;  and,  if  ihey 
were,  whether  the  State  had  power  to  create  them  by  a  gen- 
eral law;  and,  also,  whether  the  law  must  not  have  been 
passed  by  a  majoHty  of  two  thirds? 

The  opinion  of  the  High  Court  of  Errors  has  not  been  pub- 
lished, but  it  is  understood  that  they  decided  the  associations 
were  limited  partnerships  and  not  corporations. 

In  the  same  case,  however,  the  Supreme  Court  decided  that 
the  associations,  under  the  law,  were  corporations,  and  that 
the  Legislature,  by  the  requisite  majority,  could  pass  the  law. 
The  argument  in  that  case  was,  as  in  the  case  under  consider- 
ation, that  the  Legislature  could  only  create  corporations  by 
a  special  law  in  each  case. 
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On  a  comparison  of  tbe  respective  constitutional  provisions, 
it  will  be  found,  that  the  language  of  the  restriction  in  tbe  con- 
stitution of  New  York  is  more  specific  and  individual  than  the 
provision  in  the  constitution  of  Micf^igan.  The  former  uses  the 
words,  in  reference  to  the  majority  required,  "every  Ml," 
^^creating,  cpntinuing,  altering,  or  renewing,  any  body  politic 
or  corporate,^'  whilst  the  terms  used  in  the  latter  are  general 
The  decision,  therefore,  of  the  Supreme  Court  of  New  York, 
by  a  majority  of  the  judges,  that  a  general  law,  creating  cor- 
porations, is  constitutional  in  that  State,  is«a  strong  authority 
in  the  present  case. 

There  is  another  view  of  which  this  case  is  susceptible,  and 
which  would  seem  to  be  conclusive. 

The  first  general  law  was  passed  the  15th  March,  1837, 
and,  under  the  reserved  power  to  alter  or  amend  that  act,  the 
Legislature,  the  30th  December,  1 837,  passed  an  amendatory 
law,  which  took  effect  the  10th  of  January,  1838.  Thfa 
amendment,  with  some  modifications,  covers  the  whole  ground 
of  the  former  law.  It  provides  for  the  formation  of  banking 
associations,  and,  when  organized,  declares  them  to  be  cor- 
porations. To  pass  this  amendment  the  constitutional  ma- 
jority was  necessary.  At  the  time  this  amendment  w«is 
passed  the  Detroit  City  Bank,  as  appears  from  the  declara- 
tion, had  been  organized  and  was  in  operation.  And  the  36th 
section  of  the  amendatory  act  declares  that  *'all  banking  asso- 
ciations, incorporated  under  the  act  to  which  that  was  an 
amendment,  shall,  within  ninety  days  from  the  passage  of  that 
act,  give  the  security  required  by  the  sixth  section  of  that  act, 
and  shall,  in  all  other  respects,  be  subject  to,  and  governed  by? 
the  provisions  of  that  act."  The  6ih  section  required  *'bonds 
and  mortgages  to  be  given  to  the  Auditor  General,  for  the  use 
of  the  State,  as  collateral  security  for  the  final  payment  of  all 
debts  and  liabilities  of  such  associations." 
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Here  is  a  direct  legislative  sanction  of  the  incor{>oration  of 
the  Detroit  City  Bank,  and  all  other  banking  ass6ciations  under 
the  first  law.  And  the  provisions  of  the  amendatory  law  are 
extended  expressly  to  all  such  incorporated  companies* 

If  it  were  then  admitted  that  under  the  first  act  the  associa- 
tions formed  were  not  incorporated,  are  they  not  incorporated 
by  the  second?  Its  provisions  confer  corporate  powers,  and 
they  apply  t6  associations  then  subsisting  under  the  former 
law.  This  designates  these  associations  with  as  much  ce]> 
tainty  as  if  they,  had  been  specially  named  in  the  amendatory 
act;  and  can  there  be  any  doubt  that  this  act  would  confer 
corporate  powers  on  these  associations  if,  under  the  former, 
they  had  not  received  them?  As  it  regards  banking  associa- 
tions then  subsisting,  it  could  not  be  contended  that  the  Leg- 
islature disregarded  the  restrictions  of  the  constitution,  by 
creating  or  authorizing  an  indefinite  number  of  banks.  These 
institutions  were  in  operation,  they  were  known,  and  express- 
ly sanctioned,  and  provisions,  which  conferred  corporate 
powers,  were  made  to  embrace  them. 

Thus  it  would  seem,  that,  in  a  double  aspect,  the  institution, 
in  question,  may  claim  corporate  powers. 

We  will  now  examine  the  objections  to  the  declaration.   . 

There  can  be  no  doubt  that,  if  the  plaintiffs  are  entitled  to 
recover,  they  may  recover  in  the  action  of  debt.  This  is  not 
controverted.  But  it  is  objected  that  the  averihent  of  the  ex- 
istence of  the  bank,  as  a  corporation,  is  not  positive,  but  by 
way  of  recital,  as,  whereas,  &c. 

Tliis  objection  might  be  urged  in  an  action  of  tort,  but  it 
does  not  lie  where  the  action  is  founded  on  contract.  2  Chitt. 
H.  236.  1  Chitt.  PI.  (edt.  1 837,)  286,  380*  King  v.  Roxbrough, 
2  Crom.  and  Jer.  418.  2  Tyr.  486.  Indeed,  it  has  been 
doubted  in  some  modern  decisions,  whether  this  objection, 
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even  in  actbns  of  tort,  sbould  be  sostained,  when  raised  by  a 
special  demurrer. 

The  second  objection  10,  that  there  is  no  averment  that  tke 
defendants  became  a  body  peptic  and  corporate. 

There  is  no  formal  avermelit  of  this  fact,  but  we  think  the 
facts,  stated  in  the  declaration,  show  that,  under  the  law,  the 
directors  and  stockholders  of  the  Detroit  City  Bank  did  become 
a  body  corporate  and  politic  And,  from  such  stateooent,  the 
inference  of  law  arises  without  a  special  averment. 

It  was  unnecessary  to  aver  that  the  law  was  passed  by  the 
constitutipnal  majority  in  each  House.'  Thajt  question  is  not 
now  before  us. 

It  is  again  objected  that  there  is  no  averment  that  the  de- 
fendants were  elected  dire<itors,,and  were  duly  qualified  to 
act  as  such. 

On  the  part  of  the  defendants,  it  is  contended,  that  this  is 

essential.    That  the  defendants  are  charged  to  have  incurred 

a  penalty  under  the  law,  which  the  plaintiffs  seek  to  revover; 

and  that  they  must  be  brought  strictly  within  the  law. 
By  the  21st  section  of  the  amendatory  law,  it  is  declared 

that,  ^for  all  debts  of  such  banking  association,  the  directors 
thereof,  if  such  association  shall  become  insolvent,  in  the  first 
place,  shall  be  liable,  in  their  individual  capacity,  to  the  full 
amount  which  such  insolvent  association  may  be  indebted." 
And  it  is  under,  this  provison  the  present  action  has  been 
brought. 

It  is  contended  by  the  plaintiffs'  counsel  that  the  defendants 
are  estopped  to  deny  that  they  acted  as  directors.  The  doc- 
trine of  estoppel  would  seem  to  have  no  application  in  the 
present  state  of  the  pleadings.  If  by  plea  they  should  deny 
their  own  authority  to  act,  after  having  acted  as  directors,  the 
question  whether  they  were  not  estopped  might  arise.  But 
the  question  is  now  on  the  sufficiency  of  the  declaration,  and 
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it  is  dear  that  the  plaiatiffff  must  show  erery  thing  material  to 
the  mamtenance  of  their  action. 

After  stating  that  subscriptions  were  received,  &c.,  the 
declaration  alledges  that  the  defendants  were  elected  directors^ 
and  that  they  entered  into  the  duties  of  their  offices  respectiTe- 
ly.  That  they  continued  to  act  as  directors  until  the  bank 
became  insolvent.  And  the  plaintiffs  aver  that  the  defend- 
ants, as  directors,  became  liable  to  pay  their  demand,  under 
the  amendatory  act. .  The  protest  of  the  bill  is^  also,  averred, 
and  that  due  notice  was  given. 

We  think  that,  in  this  respect,  the  allegations  of  the  decla- 
ration are  sufficient.  They  show  specifically  the  grounds  of 
action,  in  a  form  sufficiently  technical,  against  the  defendants 
as  directors. 

It  is  objected  that  the  provisions  of  the  amendatory  act  an^ 
retrospective,  and,  therefore,  void.  That  it  impairs  the  obliga- 
ticm  of  the  contract,  or  is  in  the  nature  of  an  ex  post  facto 
law. 

The  bill  of  exdiange,  on  which  the  action  is  brought,  bears 
date  the  6th  December,  1838,  which  was  long  after  the  amend- 
atory  law  took  effect.  And  it  is  difficult  to  perceive  how  this 
law  can  be  considered  as  impairing  the  obligation  of  the  con- 
tract, 

Under  the  first  law  the  directors  were  made  personally  res- 
ponsible for  the  debts  of  the  institution,  should  it  become 
insolvent  after  exhausting  its  effects.  This,  though  not  the 
express  provision  of  that  act,  is  understood  to  be  the  settled 
construction  of  it.  But  under  the  amendatory  law,  in  the 
event  of  insolvency,  the  directors  are  made  personally  respon- 
sible in  the  first  instance. 

If  the  amendatory  law  made  the  defendants  liable  for  a 
debt,  on  grounds  which  existed  befors  its  passage,  and  on 
which,  as  the  law  stood,  they  were  not  liable,  there  would  be 
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great  force  in  the  objection.  It  would  then  appear  that  the 
law  attempted  to  create  a  liability  which  did  not  before  exist 
The  Legislature  may  create  a  remedy  for  an  existing  obliga- 
tion, but  they  can  not,  by  legislation,  create  an  obligation  on 
a  past  transaction.  And  more  especially .  they  can  not  sub- 
ject an  individual  to  a  pecuniary  penalty  for  an  act  which, 
when  done,  in.volyed  no  responsibility. 

But  as  the  case  now  stands  this  question  does  not  arise. 
The  obligation,  if  incurred  by  the  defendants,  was  incurred 
under  the  law*  Under  its  provisions,  from  the  declaration,  the 
defendants  appear  to  have  acted  as  directors^  and  to  have  in- 
curred the  liability,  which  this  action  is  brought  to  enforce. 

The  defendants  again  object,  that  it  does  not  appear  from 
the  declaration  that  the  demand,  for  which  the  action  is 
brought,  is  subsisting  against  the  bank,  but  we  think  this  suffi- 
ciently appears.  The  bill  of  exchange,  drawn  by  the  bank,  is 
set  out,  that  it  was  protested  for  nonpayment,  at  maturity,  and 
due  notice  given  to  the  bank.  Here,  then,  is  a  liability  on  the 
part  of  the  bank,  as  the  drawer  of  the  bill,  clearly  and  technic- 
ally shown. 

The  declaration  avers  that,  ^by  force  of  the  statute  in  such 
case  made  and  provided,  an  action  has  accrued  to  the  plain- 
tifis,  &;c.,  and  it  is  insisted  that,  as  the  action  is  founded  on  two 
statutes,  the  averment  should  have  been  by  force  of  the  stat- 
utes.'^ And  1  Ghitt.  PI.  406,  is  cited  where  it  is  said,  ^the 
words  whereby  and  according  to  the  form  of  the  statute  will 
not  suffice  when  the  action  i»  founded  on  two  statutes."  Hawk. 
71.  Com.  Dig.,  action  on  statute,  H.  But  Mr.  Cbitty  adds, 
^where,  however,  a  statute  refers  to  a  former  act,  wluch 
adopts  and  continues  the  provisions  of  it,  the  declaration 
should  conclude  only  against  the  form  of  the  statute."  1 
Saund.  135,  n.  3.     2  Saund.  377,  n.  12.     7  East.  516. 
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The  action  of  the  plaintiffs  is  founded  on  the  second  and 
amendatory  act,  so  that  it  appears  the  averment  is  strictly 
technical. 

Demurrers  withdrawn,  and  leave  to  plead,  &c» 


Benjamin  t?«»  Tixjjian* 

Tte  aeeeptaBM  of  a  Un  !■  eTldttiet  agt^iMt  Um  MMptor,  In  behalf  of  the  drawer,  of  to 
maeh  mosey,  nnder  the  mosey  eoonte. 
In  a  bill  of  exchange,  or  other  negotiable  Instniment,  the  words  value  received  are  not 


Mr.  Cooper  appeared  for  the  plaintiff,  and  Mr.  Joy  for  the 
defendant* 

OPINION  OP  THB  COURT. 

Tms  is  an  action  of  assumpsit,  the  general  counts  for  money 
had  and  received,  lent,  &c.,  only,  being  contained  in  the  dec- 
laration. 

The  plaintiff  offered,  in  evidence,  a  bill  drawn  by  him,  pay- 
able to  Lansing,  and  accepted  by  defendant,  but  which  did 
not  contain  the  words  value  received,  and,  on  that  ground,  it 
was  objected  to. 

The  question  is,  whether  this  bill  is  evidence  under  the 
money  counts. 

A  bill,  as  well  as  a  note,  is  prima  facie  evidence  for  money 
had  and  received  by  the  drawer  or  maker  to  the  use  of  the 
holder;  and,  on  acceptance,  is  evidence  of  money  had  and 
received  by  the  acceptor  to  the  use  of  the  drawer.  1  Salk. 
383.     Orani  v.  Vaughauj  3  Burr.  1,616.    Bayl.  (6  edit.)  357. 
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7  Wheat  36.  3  Gill  and  Johns.  Rep.  369.    PaUodc  v. 
3  Term  Rep.  174.     Vest  v.  Lewis j  8  Term  Rep.  182. 

It  was  decided,  in  Hardress,  485,  that  debt  would  not  lie  bj 
the  payee  of  a  bill  of  exchange  against  the  acceptor.  And 
in  the  case  of  Gibson  v.  MiJiet^  1  H.  Bla.  602,  Eyre,  G.  J.  said, 
^Hhat  the  presumption  of  evidence  which  a  bill  <^  exchange 
affords  has  no  application  to  the  assumpsit  for  money  paid  by 
the  payee  or  holder  of  it,  to  the  use  of  the  acceptor;  and  that 
it  must  be  a  very  special  case  which  wiU  support  -such  an  a9- 
sumpsit.'^     3  East.  177. 

In  the  case  of  Barlow  v.  Bishop,  1  East.  434,  435,  it  ^ms 
held,  that  the  plaintiff  can,  in  no  case,  recover  umder  the  gen« 
eral  oount,  unless  money  has  actually  been  received  by  the 
party  sued,  and  for  the  use  of  the  plaintiff;  and,  also,  in  the 
case  of  Wayman  v.  Bend,  1  Camp.  175. 

In  the  case  of  Raborg  v.  Peylorij  2  Wheat.  Rep.  385,  the 
Court  say — ^prima  facie,  every  acceptance  affords  a  presump- 
^  tion  of  funds  of  the  drawer  in  the  hands  of  the  acceptor;  and 
is,  of  itself,  an  express  appropriation  of  those  funds  for  the  use 
of  the  holder.  And,  again;  ^^we  are,  therefore,  of  opinion  that 
debt  lies  upon  a  bill  of  exchange  by  an  indorsee  of  the  bil 
against  the  acceptor,  when  it  is  expressed  to  be  for  value  re- 
ceived." 

In  the  cases  of  iSint^A  v,  Smithj-^  John.  Rep.  235,  and  SasM^ 
et  dU  V.  Johnson^  10  John.  Rep.  418,  it  was  settled,  that  a  note 
not  negotiable  was  admissible  in  evidence  under  the  count  for 
money  had  and  received. 

As  between  each  party  to  a  bill  of  exchange,  or  n^tiaUe 
promissory  note,  and  every  other  party,  there  is  a  sufficient 
privity  in  law;  and  .as  siich  negotiable  contract  is  presumed  \o 
be  a  cash  transaction,  and,  as  a  money  consideration,  is  pre- 
sumed to  pass  at  the  making,  and  at  each  indorsement  of  the 
instrument,  eai^  party,  liable  to  pay,  is  held  responsible,  as  tot 
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80  much  money  ha4  and  received  to  the  use  of  the  party  who 
if,  for  the  time,  the  holder,  and  entitled  to  recover.  Shaw, 
Chief  Justice.  EUsioorih  v«  Brewer^  W  Pick.  316.  State 
Bank  v.  Hurd  Id  Maw.  Rep..  172.  Butkr  v.  Wright^  20 
John.  Rep.  367. 

It  will  be  seen,  from  the  above  citations,  that  there  is  great 
contrariety  in  the  authorities,  as  to  what  shall  be  evidence 
under  the  money  counts.  The  more  modem  English  author- 
ities, which,  however,  are  not  altogether  consistent,  limit  the 
evidence  to  a  money  transaction  between  the  parties  on  the 
record,  whilst  the  American  authorities  give  a  more  liberal 
view,  and  many  of  them  require  nothing  more  than  an  indebt- 
ment 

In  the  case  under  consideration  the  plaintiff  being  the  draw- 
er of  the  bill,  which  the  defendant  accepted  in  favor  of  Lansing, 
and  the  plaintiS,  being  now  the  holder  of  the  bill  is,  prima  facie, 
entitled  to  recover.  And  we  think  that  the  acceptance  is  an 
admission  by  the  acceptor,  tliat  he  has  received  from  the  draw- 
er the  amount  of  the  bill. 

It  is,  however,  contended  that  as  the  words  ^value  received'^ 
are  omitted  in  the  bill,  that  it  does  not  afford  prima  facie  evi* 
dence  of  indebtment.  But  the  law  is  well  settled  that,  in  a 
negotiable  instrument,  these  words  are  not  necessary.  Grant 
V.  Da  Carta,  3  Maul,  and  Sel.  352.  A  declaration  on  a  bill 
of  exchange  was  demurred  to,  because  it  w^  not  stated  to 
have  been,  given  for  value  received,  but  the  Court  said  it  was 
a  settled  point  that  it  was  not  necessary,  and  gave  judgment 
for  the  plaintiff.  Papplevell  v.  Wilson^  1  Stra.  364.  Claxton 
V.  Svoift^  3  Shaw,  496, 497.  Mackleod  v.  Snesy  Lord  Raym. 
1481.    Chitt.  on  Bills,  (edt.  1839)  1 82. 

Where  a  note  or  bill  is  not  declared  on,  but  is  used  as  evi* 
dence,  under  the  money  counts,  it  is  said  to  be  less  conclusive 
than  wh»r9  the  action  is  founded  upon  iu    That  it  is  used 
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as  a  paper  from  which  the  jury  may  infer  so  much  money  wu 
lent,  paid,  or  had  and  received,  or  that  an  account  was  stated. 
Storey  v.  Atkins^  2  Stra.  725.  ' 

The  jury  found  for  the*  plaintiff.    Judgment. 


Ames  and  Ahss  vs*  Ls  Rux 

If  tbe  plalntur  fall!  to  prove  thk  ipecfal  eontraet  ftitad  In  bta  daelaratioii,  or  dw  eoAtnet 
bu  been  performed  on  bie  part,  and  a  duty  ie  impoeed  on  tbe  defendant  to  paj,bi  neMfi^ 
amount  due  tbe  plalotUTmay  recover  on  tbe  general  counta. 

If  tb«  special  contract  be  barred  by  tbe  statute  of  limitations,  and  tbe  plaintiff  can  riwir  u 
expreai  promise  to  pay,  since  wbieb  tbe  statote  bas  not  ran,  be  may  reoovcr  on  iieh 
promise. 

And,  in  sucb  case,  tbe  facts  of  tbe  speelal  eentraet  mi^  be  gone  into,  to  sbow  tbt  baltBci 
doe. 

It  bas  been  bold  tbat  a  note  payable  In  specific  articles  Is  admissible  in  evidenes,  uder  the 
money  coonts. 

Messrs.  Jones  and  Williams  appeared  for  the  plaintiffi,  and 
Mr.  Frazer  appeared  for  the  defendant. 

OPINION  OF  THE  COURT. 

Tms  is  an  action  of  assumpsit,  brought  to  recover  the  price 
of  a  paper  machine,  sold  by  the  plaintiffs  to  the  defendant. 
The  declaration  set  out  the  special  contract,  and  the  common 
counts  were  added.  Defendant  pleaded  the  general  issue,  and 
the  statute  of  limitations. 

In  support  of  the  first  count  in  the  declaration  a  receipt 
was  offeied  in  evidence,  from  the  defendant  to  the  plaintifl^ 
in  which  the  defendant  stipulated  to  pay  two  hundred  dollars 
in  three  months,  two  hundred  in  six  months,  and  two  hundred 

■ 

dollars  in  nine  months,  to  be  paid  in  wrapping  paper,  and  (hese 
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payments  being  made  the  machine  was  to  be  the  defendant's. 
This  contract  was  dated  ia  1826. 

A  part  of  the  wrapping  paper,  of  an  inferior  quality^  was 
delivered;  and,  after  some  years  of  deflay,  the  defendant  ex* 
pressly  promised  to  pay  the  residue  of  the  debt,  or  provide  for 
the  payment  of  iU 

It  is  contended  thai  the  sale  of  the  machine  was  conditional, 
and  not  absolute;  and  that  no  action  will  lie  upon  the  contract* 
By  the  contract  the  seller  had  a  lien  upon  the  machine  for  the 
purchase  money.  When  paid  for  it  Was  to  be  the  property  of 
the  purchaser.  But  the  payments  were  to  be  made  in  the 
manner,  and  at  the  times,  prescribed;  and,  if  not  so  made,  the 
defendant  was  liable  to  be  sued  for  a  breach  of  the  contract. 

The  statute  of  limitations,  it  is  insisted,  bars  a  recovery  on 
the  special  contract;  And  here  a  question  is  made,  whether 
the  case  comes  under  the  statute  of  the  State  where  the  con* 
tract  was  made,  or  where  it  is  sought  to  be  enforced.  The 
statute  of  limitations  of  the.  State  where  the  suit  is  brought 
must  govern.  .It  is  the  law  of  the  forum,  and  applies  in  all 
cases  where  the  lurisdiction  of  the  forum  is  invoked. 

The  statute  of  Michigan  does  bar  all  remedy  upon  the  spe- 
cid  contract.  Since  the  breach  of  the  contract,  and  before 
the  commencement  of  this  suit,  the  limitation  of  the  statute 
has  run,  and,  consequently,  the  bar  is  complete.  But  after  the 
delivery  of  the  wrapping  paper,  in  part,  and  before  thie  statute 
had  run,  the  defendant,  as  appears  from  the  written  evidence, 
promised  to  pay  the  balance  due.  And  this  promise,  if  valid,  is 
not  barred  by  the  statute. 

It  is  contended  that  this  promise,  at  most,  could  only  relate 
to  the  former  contract,  and  the  mode  of  payment  therein  pro- 
vided. But  is  this  the  true  construction  of  the  promise?  The 
payments,  in'  wrapping  paper.  Were  all  to  be  made  in  nine 

38 
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months.  After  this  period  the  plaintiffs  were  under  no  obliga- 
tions to  receive  the  paper,  nor  could  the  defendant  expect  to 
pay  it.  And,  on  being  called  on  for  payment  by  the  plainlifis, 
several  years  after  the  nine  months  had  expired,  and  threatened 
that,  unless  he  paid  the  balance,  the  machine  would  be  taken 
from  him,  he  promised  to  pay  it* 

That  there  was  a  valuable  consideration  for  this  promise 
will  not  be  denied.  And  that  the  promise  waB  to  pay  in 
money  is  equally  obvious.  The  special  contract,  in  regard  to 
the  sale  of  the  machine,  is  properly  shown  as  the  consideration 
of  the  express  promise;  and  as  this  promise  was  to  pay  money, 
we  think  it  is  evidence  for  the  jury,  untler  the  count,  for  the 
sale  of  the  machine. 

The  plaintiffs,  it  is  alledged,  has  failed  to  prove  the  special 
contract  as  laid  in  the  declaration.  This,  if  admitted,  would 
give  them  a  right  to  go  on  the  general  count.  And  we  thiok 
the  plaintiffs  have  a  right  to  recover  on  the  express  assumpsit, 
since  which  the  statute  has  not  run^  and  that  the  whole  ci^ 
cumstances  of  the  case  may  be  gone  into  to  show  the  amount 
due* 

The  case  is  clearly  within  the  rule  that,  where  the  contract 
has  been  performed  by  the  plaintiff,  and  a  duty  is  imposed  on 
the  defendant  to  pay  the  amount  due,  in  money,  a  recovery 
may  be  had  on  the  general  count,  although  there  was  a  special 
contract.  Chesapeake  and  Ohio  •  Canal  v.  Kn€^  e<  oL,  9 
Peters,  541. 

On  the  authority  of  Smith  v.  Smithy  3  John.  Rep.  335, 
Pierce  v.  Crafts^  13  John.  Rep.  90,  the  Court  held,  in  the  case 
of  Crandall  v,  Bradley^  7  Wend.  Rep.  311,  that  a  note  pay- 
able in  specific  articles  was  admissible  in  evidence  under  the 
money  counts.    This  was  a  departure  from  the  English  rule. 

The  jury  found  for  the  plaintiffs  the  balance  due.  Judgment. 
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The  United  States  v»*  William  Vansickle. 

To  dlseredlt  a  wltnav  it  to  not  eompoteot  to  prove  general  bod  ebaraeter,  dtoconneeted  with 
Idi  veiacitjr* 

Tte  proper  Inqnlrj  to,  what  to  the  general  ebaraeter  ofthe  wItneiB,  wlierelie  reridee,  for 
tmtli. 

And  the  witnen,  nnder  examination,  may  be  aeked,  from  your  knowledge  of  hto  general 
cbander,  would  yon  beliere  him  mder  oath. 

Penleolpr  fteti,  ofaeriminal  naloie,  eannot  be  ptored  to  dtooredtt  the  wttni.  The  in*, 
qniij  BQflt  be  general.  r 

The  District  Attorney  appeared  for  the  United  States,  and 
Mr.  Bates  for  the  defendant. 

opinion  of  the  court. 

The  defendant  was  indicted  for  knowingly  and  corruptly  ob- 
structing  the  marshal,  in  the  service  of  a  subpcena,  on  a  witness, 
in  certain  criminal  cases,  in  which  he,  with  others,  was  defend- 
ant, under  the  twenty  second  section  of  the  act  of  Congress  of 
the  30th  April,  1790.  The  plea  of  i|Ot  guilty  was  entered,  and 
a  jury  were  called  and  sworn  to  try  the  bsue. 

Remember  Xiummis,  a  witness,  stated  that  the  defendant 
took  her  from  place  to  place  while  the  marshal  or  his  deputy 
was  in  pursuit  of  her  to  summon  her  as  a  witness.  T^at  the 
defendant  had  frequent  interviews  and  conversations  with  her, 
whilst  she  was  kept  out  of  the  way,  and  that  he  proposed  to 
give  her  a  tract  of  land  if  she  would  avoid  the  process;  and  he 
represented  to  her  that  if  the  process  were  served  she  would 
be  taken  to  Detroit  and  confined  in  jail,  unleas  she  could  give 
bail  for  her  appearance. 

By  this  means  the  process  wafi  eluded  for  some  weeks,  until 
the  witness  became  dissatisfied  and  resolved  to  appear,  and 
conununicated  such  intention  to  those  who  found  means  to  aid 
her  determination. 
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Other  witnesses,  called  by  the  prosecutiog  attorney,  in  many 
important  particulars,  corroborated  the  statements  of  this  wit- 
ness. 

The  witnesses  on  the  part  of  the  defendant  were  sworn  and 
examined,  chiefly  with  the  view  to  discredit  Remember  Lum- 
mis,  the  principal  witness  for  the  prosecution.  And  a  question 
was  made  as  to  the  form  and  substance  of  the  questions  to  be 
propounded  to  the  impeaching  witnesses. 

On  the  part  of  the  defendant  it  was  contended,  that  they  had 
a  right  to  examine  into  her  general  character  and  standing  in 
society;  and,  particularly,  whether  she  was  not  a  lewd  woman 
in  general  estimation. 

On  the  other  side  it  was  insisted,  that  the  questions  most  be 
limited  to  the  general  character  of  the  person  im]peached  as  to 
truth  and  veracity;  and  whether  the  witness,  from  his  knowl- 
edge of  her  character^  would  believe  her  under  oath. 

It  is  singular  that  there  should  be  great  contrariety  in  the  de- 
cisions on  this  question,  which  is  of  almost  daily  occurrence  in 
the  administration  of  justice.  All  the  authorities  agree  thatthe 
inquiry  must  be  general,  whether  it  relate  to  veracity  or  to 
character  in  a  more  enlarged  sense.  A  witness  is  compelled 
to  appear  and  testify,  and  it  would  be  most  unjust  to  permit 
specific,  facts  to  be  proved  against  him,  of  which  he  has  bad  no 
notice,  and  which  matericdly  afiect  his  reputation.  Every  in- 
dividual is  supposed  to  be  able,  at  all  times,  to  establish  or  de- 
fend his  general  character;  which  is  nothing  more  than  the 
prevailing  opinion  of  the  community  where  he  resides.  For 
this  charge  being  made  in  a  general  form,  may  be  met  and  re- 
futed in  the  same  manner. 

'The  regular  mode  of  examining  into  general  character,  says 
Phillips  on  Evidence,  (1  vol.  edt.,  1839,  393)  is  to  inquire  of  the 
witnessea  whether  they  have  the  means  of  knowing  the  former 
witnesses'  general  character,  and  whether,  fr<Hn  such  knowl- 
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edge,  they  would  believe  him  on  his  oath.  In  answer  to  such 
evidence  against  character,  the  other  party  may  cross-examine 
those  witnesses,  as  to  tlieir  means  of  knowledge  and  the  grounds 
of  their  opinion* 

In  the  case  of  Hume  v.  Scott^  3  Marsh.  26P,  the  proper  ques- 
tion was  held  to  be,  ^what  is  the  general  moral  character  of 
the  witness?"  and,  in  their  opinion,  the  Court  say  that  the  jury 
may  draw  unfavorable  inferences  as>  to  the  truth  of  the  wit- 
ness, from  his  general  turpitude*  In  the  case  of  The  People  v. 
Hcrrickj  13  John.  Rep.  84,  the  reasoning  of  the  Court  would 
seem  rather  to  sustain  the  above  position.  They  say  the  con- 
viction of  an  infamous  crime,  as  petit  larceny,  would  as  much 
destroy  the  credibility  of  a. witness  as  if  it  related  to  his  truth. 
The  Slate  v.  Boswell^  2  Dev.  209.  You  may  prove  the  wit- 
ness to  be  of  bad  moral  character.  The  question  need  not  be 
restricted  as  to  his  veracity.  To  the  same  effect  is  the  case  in 
1  HilFs  Rep.  251, 258-9.  And  in  the  case  of  The  Fulton  Bank 
V.  Benedict^  1  Hall.  Rep.  558,  the  Court  say — to  inquire  only 
as  to  general  character  for  truth  seems  too  narrow. 

But  the  weight  of  authority  limits  the  inquiry  to  the  veracity 
of  the  witness  impeached;  and  it  seems  the  question  as  to  gen- 
eral character  is  too  vague.  The  witness  cannot  advert  to 
particular  facts,  or  to  his  personal  knowledge,  of  the  character 
of  the  individual  impeached,  but  to  his  general  reputation  for 
truth*  This  reputation  is  general  character.  To  form  a  gen- 
eral character  as  to  truth  it  is  not  necessary  that  the  individual 
should  have  sworn  falsely,  or,  indeed,  that  he  should  ever  have 
been  examined  as  a  witness.  The  public  opinion  is  by  no 
means  limited  to  this,  as  to  a  man's  veracity.  It  is  formed  by 
combining  the  elements  of  his  character;  aAd  it  is  this  result  of 
the  public  mind  which  is  to  impeach  the  witness. 
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A  man  who  is  notoriously  ioamoral^  who  is  believed  to  be 
dishonesty  and  who  is  addicted  to  misrepresentation,  can  neyer 
have  a  good  character  for  truth.  And  as  it  regards  defects  of 
character,  that  community  has  yet  to  be  discovered  which  does 
not  feel,  at  least,  as  strong  an  interest  in  the  investigation  of  a 
man's  faults  as  his  virtues*  The  character  of  every  man  is 
known  in  the  community  where  he  resides.  His  acts,  whether 
good  or  bad,  have  been  scrutinized,  and,  in  most  instances,  if 
not  in  all,  an  opinion  has  been  foi-med  as  to  bis  .veracity.  It  is 
this  opinion  which  is  evidence,  and  not  the  particular  circum- 
stances which  led  to  the  formation  of  such  an  opinion.  In  be- 
half of  the  witness  these  circumstances. may  be,  inquired  into  to 
show,  that  they  originated  in  the  ^controversy  then  pending,  or 
that  an  erroneous  impression  had  been  made  on  the  public 
mind.  .    , 

It  is  said  in  some  of  the  cases  cited,  that  the  inquiry  as  to 
the  verar*ity  of  the  witness  is  top  limited;  arid  that  the  inquiry 
should  be  as  to  character  generally.  That  if  the  answer  shall 
be — the  witness  sustains  a  bad  character,  the  question  may  then 
be  asked,  in  behalf  of  the  witness^  whether  the  character  spo- 
ken of  is  in  regard  to  his  veracity.  But  if  general  character, 
without  limitation,  is  the  object  of  inquiry,  why  suffer  it  to  be 
thus  qualified?  If  the  question  as  to  the  veracity  of  the  wit- 
ness be  proper,  in  support  of  the  witness,  to  explain  or  do  away 
the  effect  of  general  bad  character,  does  it  not  show  that  it  is 
the  question,  and  the  only  question,  which  should,  at  first,  have 
been  propounded.  This  is  incontrovertible,  unless  bad  char- 
acter in  the  abstract,  and  without  reference  to  truth,  be  proper 
evidence. 

* 

Now  what  shall  constitute  bad  character?  Shall  the  wit- 
ness be  questioned  on  this  point?  And  if  he  be,  may  he  say 
that  the  witness  impeached  is  generally  believed  to  be  a  com- 
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mon  prostitute.  That  this  was  .proper  was  decided  in  the  case 
of  Tkc  Commonwealth  v*  Murphy^  14  Mass.  Rep.  387. 

This,  however,  was  overruled  in  the  case  of  The  Common' 
toeailh  V.  Mo^e^  3  Pick.  194.  In  the  case  of  Evans  v.  Smith j 
5  Men.  365-6,  unchaste  character  was  held  admissible  to  im- 
peach a  witnesss.  But  this  decision  is  believed  to  be  against 
the  ^whole  current  of  authorities,  English  and  American. 

We  do  not  mean  to  say  that  the  chasteness  of  the  witness 
may  not  become  a  proper  question  on  an  indictment  for  a  rape, 
or  in  a  case  which  may  be  supposed;  but  that  it  is  not  a  proper 
question,  under  ordinary  circumstances,  to  discredit  a  witness. 
If  such  a  question  be  proper,  shall  it  be  limited  to  the  charac- 
ter of  a  female?    Must  it  not  as  well  apply  to  the  other  sex? 

Again,  the  question  is  asked,  what  shall  constitute  general 
bad  character.  In  some  communities  a  mason  or  an  an ti- ma- 
son, an  abolitionist  or  anti-abolitionist,  a  man  who  plays  cards 
or  engages  in  horse  racing,  may  be  Esteemed,  as  the  opinions  of 
the  majority  in  the  neighborhood  may  preponderate,  to  have 
an  immoral  or  bad  character. 

Shall  this  opinion  then,  of  bad  character,  so  indeterminately 
formed,  be  evicTence  'on  which  to  destroy  the  credit  of  a  wit- 
ness. If  this  opinion  be  evidence,  it  is  so  without  showing  the 
basis  on  which  it  rests.  For,  as  has  been  shown,  it  is  unne- 
cessary^  if  it  be  not  improper,  in  the  first  instance,  to  prove 
how  this  opinion  has  been  formed.  Is  it  evidence  in  the  broad- 
est sense,  without  explanation  or  restriction?  That  it  is  evi- 
dence so  far  as  bad  character  has,  in  the  public  opinion,  affect- 
ed the  veracity  of  the  witness,  is  admitted.  But  is  it  evidence 
independently  of  this? 

The  witness  must  be  impeached,  not  by  proving  particular 
facts,  for  these  he  ts  not  supposed  to  be  prepared  to  meet,  but 
by  showing  his  general  character  in  the  public  estimation. 
Facts  are  not  to  be  proved  from  which  the  jury  may  infer  a 
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bad  character,  but  it  is  the  inference,  drawn  by  the  public, 
which  is  evidence.  An  inference  already  drawn  and  embodied 
in  the  public  opinien,  and  which,  as  a  ftict,  is  susceptible  of 
proof.  Now  what  is  the  fact  thus  to  be  proved?  Is  it  ^  to 
the  bad  character  of  the  witness  generally,  or  his  bad  charac- 
ter as  to  veracity. 

The  object  of  the  examination  would  seem  to  be  a  sufficient 
answer  to  this  inquiry.  It  is  to  shake  and  overthrow  the  credit 
of  the  witness.  Now  this  is  efiectually  done  by  showing  that 
in  the  neighborhood  in  which  he  lives,  and  where  his  character 
is  best  known,  he  is  not  considered  worthy  of  credit  Shall  a 
public  opinion  which  does  not  reach  his  credibility,  be  proved 
as  a  fact  from  which  the  jury  may  infer  a  want  of  credibility? 
This  would  be  an  inference  from  public  opinion  which  had  not 
been  drawn  by  the  public.  And  would  it  not  be  a  most  dan- 
gerous species  of  evidence?  It  would  be  a  conclusion  inferred, 
not  from  original  facts,  but  from  an  opinion  formed  on  those 
facts  by  the  public.  It  would  be  an  inference  on  an  inference. 
This  would  be  a  new  rule,  not  yet  incorporated,  it  is  believed, 
into  the  law  of  evidence. 

Ancient  boundaries  may  be  proved  by  reputation.  But  is 
this  done  by  proving  the  existence  of  any  facts,  in  puUic  opin- 
ion, short  of  the  boundaries. 

Marriage  is  often  proved  by  reputation.  The  fact  of  living 
together  as  man  and  wife,  and  being  so  recognized  by  each 
other  and  the  public,  is  received  as  evidence  of  marriage. 
But  this  is  a  legitimate  inference  arising  from  the  facts  proved. 
Living  together  and  recognition  are  not  established  as  a  matter 
of  reputation,  but  as  facts,  distinct  from  public  opinion.  And 
from  these  facts  a  jury  may  infer,  as  well  as  the  public,  that  the 
parties  were  married. 

And  the  same  rule  applies' as  to  proof  of  pedigree  by  reputa- 
tion. 
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If  it  were  competent  to  prove  that  the  impeached  witness 
was  a  common  prostitute,  had  been  guilty  of  stealing,  or  of  any 
other  infamous  crime,  the  inference  that  she  is  unworthy  of 
credit  might  be  legitimate.  But  these  things,  if  true,  cannot 
be  established  either  by  proof  of  the  facts,  or  that  they  are  be- 
lieved to  be  true  in  public  opinion.  The  inquiry,  it  is  insisted, 
inast  be  general  as  to  character,  ai^d  if  that,  in  the  public  esti- 
mation be  bad,  however  it  may  have  been  formed,  and  without 
the  least  reference  to  the  veracity  of  the  witness,  it  is  evidence 
to  shake  and  overthrow  that  veracity.  As  the  rule  now  stands, 
we  think,  a  witness  can  only  be  impeached,  under  this  head, 
by  proof  of  general  character  as  it  regards  his  veracity. 

The  impeaching  witness  may  be  asked  if  he  is  acquainted 
with  the  general  character  of  the  impeached  witness.  If  he 
answer  in  the  affirmative,  he  should  then  be  aske^  whether,  as 
it  regards  his  veracity,  it  be  good  or  bad;  and  if  bad,  whether, 
from  his  knowledge  of  the  prevailing  opinion  of  tjie  public,  he 
would  believe  the  witness  under  oath. 

Witnesses  were  examined  under  the  rule  here  laid  down  to 
impeach  and  to  sustain  Remember  Lummis.  The  jury  found 
the  defendant  guilty,  and  he  was  sentenced  accordingly. 
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WlLLIAK   M.   HaLBTXP  vs.   EdWABD  LtOV. 
On  a  Boie,  i^yabte  to  Jumi  A.  Ekka  or  boarar,  init  majbe  braoffbt  In  tbtiiaineorthi 


ThtlrOMlte  offwhAMloii  not  wttfalBUMllthMetlMorUMaetof  1789,wUah|nlMi 
Um  MslfiiM  fiom  lotaf ,  ill  tht  eonrto  oftlM  UnlM  SUvtM,  oiiloa  tht  ^prifttor  eoiM 
In  nldconrti. 

PnwMrioa  of  a  note,  pnyabloto  btaror  !■,  prima  ficlo,  oyidaaee  of  right.  AM^fatOmjitd 
li  not  riqQlfod,  nnlMi  oniar  ■Mptoioiw  elramataaoei.    SneheircautanMi  multoAon 

bf  dallndant. 
The  bolder  of  a  nolo,  pajabli  to  baarar,  may  MM  in  hii  own  name,  witli  tba  eoHOt  of  olb' 

era,  wbo  may  be  intereeted  in  the  note* 

A  plea  ie  bad  whiett  itataa  Ihrta  that  aaoovt  only  to.  the  gtoeral  iine. 

It^bad,  If  teeetnp  two  dietinelmattera  of  deibncie,  either  of  which  liaageltiodifttfftt 
plaintiff's  action. 

80,  a  plea  ie  bad  wliieh  letinpmatien  in  defenee,  and  neither  deniea  noredniitii«adsnUi 
the  pMntUT'e  all^ptfibB.    It  ehonU  five  eolor  to  the  piatntiff Hi  right 

Messrs.  Barstow  and  Lockwood  appeared  for  the  jdaintiSi 
and  Messrs.  Bomet/n  and  Atlee  for  defendant. 

OPINION  OF  THE  COURT. 

This  action  is  brought  on  a  promissory  note,  in  which  the 
defendant  promised  to  pay  James  A.  Hicks,  or  bearer,  eleven 
hundred  and  sixteen  dollars  and  six  cents,  for  value  received, 
with  interest,  one  year  after  the  23d  May,  1 839.  And  the  dec- 
laration avers,  that  the  said  James  A.  Hicks  then  and  there 
delivered,  and  transferred  the  said  note  to  the  plaintiff,  for 
value  received,  who  became,  and  is  still,  the  lawful  bearer 
thereof. 

The  defendant  pleaded — 

First:    The  general  issue; 

Second :  That  Hicks,  the  payee,  when  the  note  was  giveii) 
and  still  is,  a  citizen  of  Michigan,  and  that  the  note  was  by  him 
assigned  to  William  M.  Halsted,  Richard  T.  Haines,  Matthias 
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G.  Halsted,  Richard  J.  Thora  and  James  M.  Halsted,  who  still 
are  the  owners -and  holders  thereof,  which  he  is  ready  to  verify, 
&c«;  • 

Third:  That  Hicks  was^  and  is,  a  resident  of  the  State  df 
Michigan,  and  that  the  defendant  is  a  citizen  of  Michigan;  that 
Hicks  assigned  the  mortgage  to  William  M.  Halsted  and  the 
others,  as  above  stated,  and  delivered  it,  together  with  the  note, 
to  the  assignees,  &c. 

To  the  second  and  third  pleas  the  plaintiff  demurs,  and  as- 
signs, as  cause  of  demurrer  to  the  second  plea,  ttmt  it  does  not 
ccmfess  and  avoid,  or  traverse  and  deny,  any  material  fact  in 
the  declaration,  which  it  was  necessary  to  alledge.  And  that 
the  third  plea  does  not  put  in  i$sue.any  material  fact  alledged, 
or  necessary  to  be  alledged,  in  the  declaration;  that  it  is  equivar 
lent  to  the  general  issue,  and  is  argumentative  and  evasive* 
The  defendant  joined  in  demurrer. 

The  bearer  of  a  bill  or  note  originally  payable  to  bearer,  has, 
in  general,  only  to  produce  the  instrument;  though,  under  sus- 
picious circumstances,  the  bearer  of  a  note,  transferrabie  by 
delivery,  may  be  required,  to  prove  that  he,  or  some  person 
under  whom  he  makes  his  title,  took  it  bona  fide,  and  gave  a 
valuable  consideration  for  it.  Doug.  632.  Orant  v.  Vaugharij 
3  Burr,  1637.  Chitt.  on  Bills,  (ed.  1839)  636.  In  the  case  of 
The  Bank  of  Kentucky  v.  Winter  ani^  others^  2  Peters,  327,  the 
Court  say,  they  have  uniformly  held  that  a  note  payable  to 
bearer,  is  payable  to  any  body,  and  not  affected  by  the  disa- 
bilities of  the  nominal  pay^oe.  And,  in  the  case  of  BaUard  v. 
Bellj  1  .Mason,  343,  it  was  held,  that  the  Circuit  Court  had  juris- 
diction of  an  action  brought  on  a  bank  note,  payable  to  W.  Pitt, 
or  bearer,  by  the  holder,  a  citizen  of  one  State  against  the 
citizen  of  another,  without  showing  that  W.  Pitt  is  a  fictitious 
person,  or  a  citizen  of  a  State  different  from  the  defendant — 
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the  prohibition  contained  in  the  Uth  section  of  the  act  of  Sep- 
tember 34th,  17899  ^oi  applying  to  such  a  case. 

The  rul%is9  that  the  bearer  of  a  note  or  bill  payable  to  bearer, 
need  not  prove  a  connderation,  unless  be  possess  it  under  sus- 
picious circumstances.  If  a  question  of  mala  fide  arises,  that 
is  a  fact  to  be  raised  by  the  defendant,  and  submitted  to  the 
jury.  Mouran  v.  Lomb^  7  Cowan's  Rep.  174.  Canrayv. 
Warren^  3  John.  Cases,  259.  Payne  v.  Edenj  3  Caines'  Rep. 
213. 

There  is  nothing  in  the  law  which  forbids  the  holder  of  a 
negotiable  note,  after  it  has  been  indorsed,  from  suing  it  in  the 
name  of  another,  with  his  consentf  provided  it  is  unattended 
with  any  circumstances  of  fraud  and  oppression.  Nor  is  it 
unlawful  for  another  person  to  institute  such  suit  in*  his  own 
name,  with  the  privilege  and  consent  of  the  party  beneficialljr 
interested.     2  Am.  Com«  Law,  324. 

We  will  now  apply  these  principles  to  the  points  raised,  in 
this  case,  by  the  pleadings. 

The  objection  to  the  second  plea,  is,  that  it  does  not  confess 
and  avoid,  or  traverse,  and  deny,  any  material  fact  in  the  decla- 
ration, which  it  was  necessary  to  alledge.  In  this  plea,  it  is 
averred  that  Hicks,  the  payee  of  the  note,  at  the  time  it  was 
given,  also,  when  it  was  assigned  to  William  M.  Halsted  and 
others,  was,  add  still  is,  a  citizen  of  Michigan,  and  that  the  as- 
signees are  the  holders  thereof. 

In  what  way  the  note  was  assigned,  whether  by  indorsement 
or  delivery,  the  plea  does  not  state;  nor  is  this  material.  The 
action  is  brought  by  the  plaintiff,  as  bearer.  There  is  no  rile- 
gation  in  the  plea  which  creates,  a  suspicion  that  the  plaintiff 
is  not  a  bona  fide  holder.  For,  if  the  fact  be  admitted  that  the 
other  assignees  have  an  interest  in  the  note,  the  action,  by  their 
consent,  may  be  sustained  in  the  name  of  the  plaintiff.  He  has 
possession  of  the  note,  and  his  right  to  maintain  the  action  will 
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be  presumed,  as  bearer,  or,  with  the  consent  of  the  other  parties 
in  interest,  antil  the  contrary  appear. 

In  an  action  brought  on  a  note  payable  to  bearer,  the  decla- 
ration need  not  alledge  of  whom. he  obtained  it,  but  th^t  he 
came  into  the  possession  of  it  bona  fide.  He  is  not  obliged  to 
prove  the  consideration  paid,  except  under  j^uspicious  eircuiQ- 
stances;  and  these  are  to  be  shown  by  the  defendant. 

The  note,  under  consideration,  was  payable  to  Hicks  or 
bearer.  Now,  if  the  note  had  been  indorsed  by  the  payee  to 
the  plaintifi^  and  he  had  brought  his  action  on  the  assignment, 
he  would  have  been  bound  to  prove  it.  Waynam  v.  Bond^  1 
Camp.  Rep.  175.  Bex  v.  Stevens^  b  East's  Rep.  243.  Ghitt. 
on  Bills,  (ed.  1839)  626.  Though  the  note  had  been  assigned 
by  indorsement,  the  action  might  have  been  brought,  as  bearer, 
without  alledging  the  ^as^ignment. 

The  drawer  promises  to  the  bearer,  ajs  well  as  to  the  payee, 
and  no  indorsement  by  the  latter  can  affect  the  obligation  in- 
curred by  the  drawer.  There  is  a  privity  between  him  and 
the  bona  fide  holder.  The  promise  is  to  him,  and,  on  a  general 
count  for  money  had  and  received,  the  note  is  evidence  in  an 
action  against  the  drawer  by  the  bearer. 

In  the  case  of  Sere  et  aL  v.  Pital  et  al.^  6  Cranch  Rep.  332, 
the  Court  held,  that  a  general  assignee  of  an  insolvent  can  not 
sue  in  the  Federal  Courts,  if  his  assignor  could  not  have  sued 
in  those  courts.  That  was  a  case  where  an  alien,  yrho  was  the 
assignee  of  an  insolvent  citizen  of  New  Orleans,  brought  suit, 
in  the  District  Court  of  the  United  States,  against  a  /citizen  of 
the  same  place^  The^Court,  in  that  case,  did  not  seem  to  think 
it  was  clear  of  doubt;  but  it  was  altogether  different  from  the 
case  under  consideration. 

The  assignee  of  the  insolvent  represented  the  right  of  his 
assignor.  He  could  set  up  no  other  right  It  was  through  the 
assignment  only,  that  he  could  maintain  his  action.    He  acted 
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in  a  fiduciary  capacity.  But  the  plaintiff,  in  this  case,  brings 
the  action  in  his  own  name,  and  in  bis  own  ri^t.  He  relies 
upon  the  promise  made  to  him  as  bearer  of  the  note,  and  not 
on  tjie  promise  made  to  Hicks.  The  plaintifl^  then,  asserts  no 
right  under  an  indorsement,  but  a  right  In  himself;  a  right 
made  complete  by  a  mere  delivery  of  the  note,  in  die  course  of 
business,  the  same  as  a  bank  note  which  passes  by  delivery.  In 
principle,  there  is  no  difference  as  to  the  right  of  the  bearer, 
between  a  bank  note  and  any  other  promissory  note,  or  bill 
payable  to  bearer. 

From  these  consideration9  it  appears  that  the  fiicts,  stated  in 
the  second  plea,  do  not  go  to  destroy  the  plaintiff's  action. 

The  delivery  of  the  note  by  Hicks,  or  its  transfer,  is  not 
within  the  act  which  restricts  the  right  of  the  assignee,  as  to 
bringing  suit  in  th^  courts  of  the  United  States,  to  the  right  of 
the  assignor.  Hicks,  being  a  citizen  of  Michigan,  could  not 
have  brought  this  suit  against  the  defendant,  on  account  of  his 
b6ing  a  citizen  of  the  same  State;  but  this  does  not  affect  the 
plaintiff,  who  is  a  citizen  of  New  York,  and  who  sues  as  bearer. 
Nor  is  there  any  thing  in  the  plea  whibh  controverts  the  right 
of  the  plaintiff  to  maintain  this  suit,  in  his  own  name,  if  the 
other  persons  named  have  an  interest  in  it. 

The  third  plea  differs  from  the  second,  only,  in  alledgingthat 
a  mortgage  was  given  to  secure  the  payment  of  the  note,  ivhidi 
was  assigned,  by  Hicks,  to  William  M.  Halsted,  and  the  other 
persons  named,  and  that  the  note,  with  the  mortgage,  was  de- 
livered to  them. 

The  objection  to  this  plea,  is,  that  it  does  not  put  in  issue 
any  material  &ct  alledged,  or  necessary  to  be  alledged,  in  the 
declaration;  and  that  it  is  equivalent  to  the  general  issue,  and 
is  argumentative  and  evasive. 
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This  plea  does  not  alledge  an  assignment  of  the  note,  but 
that  it  was  delivered  to  the  persons  named,  with  the  mort- 
gage, which  was  assigned. 

Now,  these  facts  are  less  strong  against  the  right  of  the 
plaintiff  to  maintain  this  suit,  than  those  set  forth  in  the  second 
plea.  That  plea  contains  ^n  averment,  that  the  note  was  as- 
signed by  Hicks;  the  third  plea,  that  it  was  delivered.  Now, 
according  to  the  third  plea,  it  passed. to  the  above  persons  by 
delivery;  but  this  does  Aot  show  that  the  plaintiff  is  not  now 
the  bona  fide  bearer  of  the  note. 

There  are,  in  fact,  no  allegations  in  the  third  plea  which  are 
not  ahready  answered  in  the  considerations  applicable  to  the 
second.. 

There  is  another  objection  to  these  pleas,  which  would  be 
fatal,  even  if  the  matters  alledged,  properly  pleaded,  would 
have  abated  the  plaintiff's  suit 

In  each  of  the  pleas  two  distinct  grounds,  are  set  up  against 
the  plaintiff's  right  to  maintain  his  suit:  One,  that  the  assignor, 
being  a  citizen  of  Michigan,  where  the  suit  was  brought,  could, 
under  the  act  of  Congress,  assign  no  interest  to  the  plaintiff 
which  would  give  him  a  right  to  sue  in  the  Circuit  Court;  and, 
the  other,  that  the  plaintiff  is  not  the  holder  of  the  note. 

Now,  if  the  assignment  were  withm  the  act,  this  objection 
woald  be  fatal  to  the  plaintiff's  suit;  and  so  would  the  other 
objection  be  fatal,  if  it  were  shown  that  the  plaintiff  was  not 
the  bona  fide  holder  of  the  note. 

Neither  of  these  pleas  deny  the  allegations  of  the  declaration, 
nor  do  they  admit  and  avoid  them.  The  &cts  are  pleaded  in 
abatement)  or,  according  to  the  form  of  the  pleas,  in  bar  of  the 
plaintifi^s  action,  without  giving  color  to  his  right.  And  this 
is  a  fatal  defect. 

It  is  plain,  that  a  plea  which  shows  new  matter  in  avoidance, 
or  discharge  of  the  plaintiff's  allegations,  is  double  and  argu- 
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mentative,  if  it  do  not  admit  the  apparent  truth  of  these  allega- 
tions as  matter  of  fact.  There  can  be  no  occasion  to  adduce 
grounds  for  defeating  the  operation  of  disputed  facts.  The 
p\dk  in  avoidance  must,  therefore,  give  color  to  the  plaintiff. 
Chitt.  PI.  (ed.  1827)556. 

Where  the  defence  consists  of  matter  of  fact  merely, amount- 
ing to  a  denial  of  such  allegations  in  the  declaration  as  the 
plaintiff  would,  on  the  general  issue,  be  bound  to  prove  in  sup- 
port of  his  case,  a  special  ple^.  is  bad,  as  unnecessary,  and 
amounting  to  the  general  issue — first,  on  the  ground  of  its  pro- 
lixity; and,  secondly,  if  viewed  as  a  plea  in  confession  and 
avoidance,  it  does  not  give  color ,  or  a  plausible  ground  of  actioD) 
to  the  plaintiff;     1  Chitt  PI.  (ed.  1 827)  556. 

The  defendant  can  not,  in  answer  to  a  single  claim,  rely  on 
several  distinct  answers;  nor  can  he  do  so  in  one  plea.  Thus, 
in  a  plea  of  outlawry,  the  defendan.t  can  not  state  several  out- 
lawries, because  one  would  be  sufficient  to  defeat  the  action* 
Carth.  9.     1  Chitt.  PI.  (ed.  1 827)  260. 

It  is  insisted,  that  the  demurrers  to  these  pleas  are  not  spe- 
cial. They  might  have  been  drawn  with  more  formality,  but 
they  are  sufficiently  so  to  bring  up  the  points  above  discussed. 
The  principal  defect  alledged,  is,  that  they  do  not  state,  with 
the  requisite  precision,  the  grounds  of  the  demurrer.  But 
facts  are  stated,  from  which  the  law  infers  legal  consequences, 
and  this  is  sufficient. 

Whether  these  pleas,  therefore,  be  considered  as  stating  fects 
whiph  amount  only  to  the  general  issue,  as  setting  up  two  dis- 
tinct grounds  of  defence,  or,  as  pleas  in  confession  and  avoid* 
ance,  they  are  defective. 

The  demurrers  to  these  pleas  are  sustained. 
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Crum  vs*  Abbott  and  Latton. 

Goods wmn purebMwrt bjone of tlw  defendutii for wliieb o  promtaory  nolo  wai  clv«n; 
afterwords  bo  ontorsd  Into  portnaiblp  witli  the  other  deftndant,  and  bj;  the  eowont  of  both' 
partnen  and  the  holder  of  the  note,  the  words,  "and  eompany,**  were  added  lo  msketho  note 
Kand  against  the  Arm;  held,  the  note  was  binding  on  the  company. 

Mr.  Fraxer  appeared  for  the  plaintiff,  and  Mr.  AAbott  for  the 
defendants. 

OPimON  OP  THE  COUHT. 

This  action  is  brought  on  a  promissory  note,  signed  by  S.  M. 
Lay  ton  &  Co.,  and  on  account;  the  general  issue  was  pleaded, 
and,  on  the  trial,  it  was  proved  that  the  note  was  first  signed 
by  S.  M.  Layton,^and  that,  sometime  after  it  was  due,  the  de- 
fendants having  ^entered  into  partnership,  and  received  the 
goods,  for  ^diioh  the  note  was  given,  into  the  firm;  the  signa- 
ture of  the  note  was  altered,  with  the  consent  of  all  parties, 
by  adding,  "and  company." 

An  objection  was  made  to  receiving  the  note  in  evidence, 
on  the  ground  that  the  goods  were  purchased  by  Layton,  in 
the  first  instance,  and  Abbott,  though  subsequently  a  partner, 
could  not  be  held  liable  for  them. 

In  order  to  subject  a  person  to  liability,  as  a  partner,  he  must 
have  been  a  partner,  or  appeared  so,  at  the  date  or  issuing  of 
the  bill,  or  making  the  contract.  Dalman  v.  Or<;hard  and 
another^  3  Cor.  and  Payne,  104.  Savilk  v.  Robertson^  4  Term 
Rep.  720. 

The  first  of  these  cases  arose  on  an  acceptance  of  a  bill,  by 
one  of  a  firm  which  had  been  dissolved,  and  the  Court,  very 
properly,  held  that  it  was  not  binding  on  the  late  partners. 

30 
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The  second  case  was  an  issue  directed  out  of  chancery,  ajid 
it  was  held,  that  acts  subsequent  to  the  time  of  delivering 
goods  on  a  contract  may  be  admitted  as  evidence  to  show 
that  the  goods  were  delivered  on  a  partnership  account,  if  it 
were  doubtful  at  the  time  of  the  contract.  But  if  it  deaily 
appear  that  no  partnership  existed,  at  the  time  of  the  contract, 
no  subsequent  act  by  any  person,  who  may  afterwards  become 
a  partner,  not  even  an  acknowledgment  that  he  is  liable,  or 
his  accepting  a  bill  of  exchange  drawn  on  them  as  partners  for 
the  very  goods,  will  make  him  liable  for  goods  sold  and  deliv- 
ered, though  all  the  judges  held  that  he  would  be  liaUe  on  the 
bills  of  exchange. 

Lord  Kenyon  said  he  entertained  no  doubt,  if  the  action  had 
been  on  the  bills  of  exchange,  which  had  been  accepted  by  the 
company,  that  the  plaintiff  might  have  recovered.  And  of  this 
opinion  were  the  other  judges. 

That  case  involved  the  same  principle  as  the  one  under  con- 
sideration. 

When  the  contract  was  made  for  the  purchase  of  the  goods 
the  partnership  had  no  existence.  It  was  afterwards  formed, 
and  included  the  property  purchased,  and,  in  payment  of  it, 
bills  of  exchange  were  accepted  by  the  company. 

When  the  debt  was  contracted  it  was  an  individual  debt, 
and  for  which  the  company  formed  subsequently  were  not 
responsible.  A  parol  assumpsit  of  the  company  to  pay  this 
debt  would  not  have  bound  them,  as  it  was,  technicaliy,  the 
debt  of  another;  and  the  parol  promise  would  have  been  void 
under  the  statute  of  frauds.  But  by  the  acceptance  of  the  bills 
of  exchange,  by  the  company,  there  was  a  promise  in  writing, 
and  there  was  a  good  consideration  to  support  the  promise. 
And  so  in  the  case  under  consideration.  The  goods  were  pa^ 
chased  by  Layton,  and  the  debt  was  his.  But  afterwards 
Layton  and  Abbott  formed  a  partnership,  and  the  same  goods 
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became  the  property  of  the  firm.  And  with  the  consent  of 
both  partners,  and  the  holder  of  the,  note  given  by  Lay  ton  for 
the  goods,  the  words,  **and  company,"  were  added  to  make 
the  note  good  against  the  firm.  This  was  done  after  the  note 
was  due,  but  this  can  constitute  no  ground  of  objection.  It 
was  an  undertaking  by  the  firm  to  pay  the  note,  and  it  was 
founded  upon  a  valuable  consideration. 

The  transaction  may  be  unusual,  and  certainly  required  ex* 
planation,  but,  when  explained,  it  appears  to  have  been  fair 
and  equitable. 

In  the  case  of  Westcott  v.  Prtce,  Wright  220,  the  Court  held 
that  drafts  may  be  drawn  on  a  firm  by  name,  in  anticipation 
of  a  partnership,  and  if  accepted,  after  one  is  formed,  the  ac- 
ceptance binds  the  partnership. 

Upon  the  whole,  if  the  jury  shall  find  the  facts  as  above 
stated,  they  will  find  for  the  plaintifif,  and  a  verdict  for  the 
plain tifif  was  accordingly  rendered  by  them. 


Frazer  vs.  Carpentsr,  Palmer  and  Mack. 

Itt  an  aetton  batwaen  tha  boldar  of*  bin  of  axohaoge  and  tba  aoe^pCor,  t&e  hUl  ia  arldeneo, 
Uie  faneral  monej  coanta. 

Sft  tt  la  aTldeDoa  betwaen  tba  bold^  and  «  ramota  indoiaer. 

Tbera  la  aprlTlty  batwaan  tba  boldar  and  tba  otbar  partlaa  to  tba  bill,  wbleb  aoablaa  him 
to  BoataiB  an  action  of  indaUtatna  aaaampait  agataiat  tbam. 

In  aa  aetloa  batwaan  tba  boldar  and  tba  indoraara,  tba  makar  of  tba  nota,  tba  dafbndaata 
batyiag  Hdaaaod  thair  coalit  ia  a  compatont  witna«  to  prova  tbat  tba  nota^  aftar  it  waa  aignad 
by  Mm  and  paaiad  ont  of  bia  poaaaaatan,  waa  altaiad  in  a  malarial  part. 

Bat  be  la  not  eompaient  to  impeach  the  nota  bj  any  facta,  within  bia  knowladga,  at  tlia 
tine  the  note  waa  mada. 

Hin  togrtmony  moatbeUmHad  to  facta  anbaeqnantly  tobiiatancy  ia  UiBtenuUkMi«ndna* 

) 
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Mr.  Frazer  appeared  for  the  plaintifT,  and  Messrs.  Buell  and 
Witherett  for  the  defendants. 

OPINION  OF  THB  COUET. 

This  suit  is  brought  by  the  plaintiff  as  the  indorsee  and  hold- 
er of  a  note  against  the  defendants  as  remote  indorsers.  To  a 
count  on  the  indorsement  are  added  the  common  money 
counts. 

In  the  course  of  the  trial  a  question  'was  raised,  whether  the 
note  is  admissible  in  evidence  for  the  plaintiff  as  indorsee 
against  the  defendants,  who  are  remote  indorsers,  under  the 
general  money  counts. 

Where  a  bill  of  exchange  was  drawn  by  defendant  and 
others,  on  the  defendant  alone,  in  favor  of  a  fictitious  person, 
and  the  defendant  received  the  value  of  it  from  the  second  in- 
dorser,  it  was  decided  that  a  bona  fide  holder,  for  a  valuable 
consideration,  might  recover  the  amount  of  it,  in  an  action 
against  the  acceptor  for  money  paid,  or  money  had  and  re* 
ceived.  Tatloch  and  another  v.  Harris^  3  Term,  85.  1  East 
103.     3  Bos.  and  Pul.  560. 

If  a  bill  of  exchange  be  drawn  in  favor  of  a  fictitious  payee, 
and  that  circumstance  be  known  as  well  to  the  acceptor  as 
the  drawer,  and  the  name  of  such  payee  be  indorsed  on  the 
bill,  an  innocent  indorsee,  for  a  valuable  consideration,  may 
recover  on  it  against  the  acceptor,  as  on  a  bill  payable  to 
bearer.  Minjet  and  another  v.  Gibson  and  another^  3  Term 
Rep.  273.     1  East.  434*     1  H.  Bl.  Rep.  569. 

In  the  case  of  Mandeville  v.  Wekh^  5  Wheat.  Rep.  277,  the 
Court  say — in  all  cases  where  the  bill  can  be  used  as  evidence, 
either  against  the  parties,  or  against  third  persons,  the  same 
legal  presumption  arises  of  its  having  been  given  for  valae  re- 
ceived, as  exists  in  relation  to  a  deed  expressed  to  be  given  for 
a  valuable  consideration.    And  in  the  case  of  Page's  Adah  v. 
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The  Bank  of  Alexandria^  7  WheaU  Rep*  35,  the  Court  re- 
mark— there  are  certamly  oaaes  m  which  a  promissory  note, 
or  an  indorsement  of  such  note,  may  be  oflered  in  evidence, 
against  the  maker  or  indonser,  under  a  count  for  money  had 
and  received,  and  if  unconnected  with  other  circumstances 
may  be  sufficient  proof,  in  itself,  tQ  charge  the  defendant. 

An  action  of  debt  will  lie  by  the  payee  or  indorser  of  a  bill 
of  exchange,  against  the  acceptor,  where  it  is  expressed  to  be 
for  value  received.     Bahorg  v.  Peyton^  \  Wheat.  Rep*  386. 

Thd^ indorsee  of  the  payee  of  a  negotiable  note  can  maintain 
an  action  for  money  had  and  received  against  the  maker  of  the 
note,  upon  the  proof  of  the  note  and  indorsement.  Penn  v. 
Flack  and  Cooleyj  3  Gill,  and  John.  Rep.  369.  Youiig  v. 
Adanu,  6  Mass.  Rep.  1 89.  Wilde  v.  Fisher,  4  Pick.  Rep. 
421.  The  indorsement  of  a  cash  note,  of  which  the  maker 
had  notice  and  undertook  to  pay,  establishes  a  privity  of  con- 
tract between  indorsee  and  maker,  and  is  legal  proof  of  money 
held  by  the  maker  to  the  u^e  of  the  holder.  Ramsdell  v.  Soule, 
12  Pick.  Rep.  126.  Cole  v.  Gushing,  8  Pick.  Rep«  48.  So 
money  bad  and  received  lies  by  the  holder  of  a  note  made 
payable  to  bearer.  Pierce  v.  Crafts,  12  John.  Rep.  90. 
Cruger  v.  Armstrong  et  ah,  3  John,  cases  5.  Orcmi  v.  Vaugh^ 
Off,  3  Burr.  1516. 

To  maintain  assumpsit  there  must  be  a  privity  between  the 
parties,  but  it  may  be  a  privity  in  fact  or  in  law.  Between 
each  party  to  a  bill  or  negotiable  note,  and  every  other  party, 
there  is  a  sufficient  privity  in.  lav^;  and  each  party  liable  to 
pay,  is  held  responsible  as  for  so  much  money  had  and  receiv- 
ed to  the  use  of  the  party  who  is,  for  the  time,  the  holder  and 
entitled  to  recover.  State  Bank  v.  Hurd^  12  Mass.  Rep.  172. 
Ellsworth  V.  Brewer,  11  Pick.  316.  The  holder  of  a  negotia- 
ble note,  whether  by  delivery  or  indorsement,  is  entitled  to 
recover  under  the  money  counts*     Olcoii  v*  Rathbone,  5  Wend* 
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Rep.  490.  Ainslie  v.  Wilsanj  7  Co  wen  Rep.  663.  BuihrJ. 
Wright^  20  Joba.  Rep.  367.  A  greater  array  of  authoriues 
might  be  brougbt  to  bear  upon  this  point,  but  it  is  not  deemecl 
necessary.  The  above  would  not  have  been  cited  had  not  the 
late  decisions  in  England  established  a  different  rule.  We  will 
now  advert  to  some  of  those  decisions. 

In  the  case  of  Waynam  v.  Bendj  1  Campb.  Rep.  175,  Lord 
Ellenborough  held,  that  a  promissory  note  is  evidence  under 
the  money  counts  <yily,  as  between  the  original  parties  to  it 
And  tlie  same  rule  has  been  followed  by  Lord  Chief  Justice 
Tenderden,  in  the  case  of  Bentley  and  another  v.  NorihJunMy 
1  Moody  and  Malkin,  66.  Enan  v.  Russell^  4  Maule  and 
Selw.  Rep.  507.     Thompson  v.  Morgan^  3  Campb.  Rep.  101. 

In  the  case  of  Eales  v.  Dicker^  1  Moody  and  Malkin  Rep. 
324,  in  an  action  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange,  Mr.  Justice  Littledale  said — I  am  decidedly  of 
opinion  that  the  bill  is  not  evidence  of  money  had  and  received 
by  the  acceptor  to  the  use  of  the  holder.  And  Mr.  Chitty 
says,  in  his  Treatise  on  Bills,  (edt.  1839)  595,  it  seems  now  to 
be  settled,  that  the  plaintiff  can  in  no  case  recovet  under  the 
count  for  money  had  and  received,  unless  money  has  actually 
been  received  by  the  party  sued,  and  for  the  use  of  the  plain- 
tiff. And  he  cites  Barhw  v.  Bish<q^  1  East.  Rep.  434, 435, 
and  Waynam  \\  Bend^  1  Campb.  175^ 

The  cases  cited  above,  from  1  Campb.  and  1  Moody  and 
Malkin,  on  which  great  reliance  is  placed,  are  both  nisi  prios 
cases.  They  are,  undoubtedly,  entitled  to  great  respect,  as 
having  been  decided  by  very  learned  and  distinguished  Lord 
Chief  Justices  of  the  King's  Bench.  But  those  decisions  are 
not,  as  has  been  shown,  conformably  to  previous  decisions 
given  by  judges  equally  distinguished  for  their  learning  and 
ability.    And,  unless  we  labor  under  some  misconception, 
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these  later  decisions  are  not  altogether  consistent  with  some 
cases  since  decided  in  England. 

In  the  case  oi  Pownal  ei-ah  v.  Ferrand,  6  Barn*  and  Cres* 
439,  Lord  Tenterden,  and  the  other  judges,  held,  that  the  in- 
dorser  of  a  bill,  being  sued  by  the  holder,  and  having  paid  him 
part  of  the  sum  mentioned  in  the  bill,  might  recover  the  same 
from  the  acceptor,  in  an  action  for  money  paid  to  his  use. 

This  recovery,  it  is  true,,  was  placed  upon  the  peculiar  cir- 
cumstances of  the  case.  The  plaintiff  having  been  forced  to 
pay  the  money,  in  the  language  of  the  Court,  like  a  stranger, 
whose  property,  being  on  the  premises,  was  distrained  by  the 
landlord  for  rent,  is  obliged  to  redeem  his  property,  may  re- 
cover on  the  money  count.  But  suppose  the  plaintiff,  on 
being  applied  to  by  the  holder  of  the  bill,  had  -  paid  the  full 
amount,  for  which^'as  indorser,  he  was  liable;  could  he  not,  on 
the  same  principle,  have  recovered  from  the  acceptor,  on  the 
money  count?  The  payment  of  what  he  \^  legally  bound  to 
pay,  without  suit,  could  not,  in  any  respect,  weaken  his  right. 
Nor  could  it  have  beeli  weakened  by  paying  the  whole  amount 
of  the  bill  instead  of  a  part  of  it. 

And  would  not  the  indorser,  in  this  view,  stand  in  the  same 
relation  to  the  acceptor,  as  the  holder  of  whom  he  received 
the  bill.  It  was  equally  the  duty  of  the  acceptor  to  pay  the 
bill  to  the  holder  as  the  assignee  of  it,  as  to  the  indorser  who 
has  taken  it  up.  This  change,  in  the  holder  of  the  bill,  could 
have  no  effect  oil  the  obligation  of  the  acceptor.  He  was 
bound,  and  equally  bound,  to  both  parties.  The  assignee  in 
purchasing  the  bill  paid  for  it  a  valuable  consideration,  and  the 
indorser  in  taking  it  up  did  the  same  thing. 

The  indorser  then,  having  taken  up  the  bill  is  the  holder, 
having  the  same  rights  and  remedies  as  when  the  bill  was  first 
asflogned  to  him.  Mow,  on  what  ground  may  he  recover  the 
amount  of  the  bill  from  the  acceptor?    Whether  as  indorser  or 
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assignee  of  thp  bill  he  has  piaid  for  it  the  sum  which  the  ae- 
ceptor  is  bound  to  pay;  And  bound  to  pay  it  to  him  as  the 
holder  of  the  bill.  Is  not  the  consideration  paid  for  the  bill 
money  paid  on  account  of  the  acceptor^  and  for  his  usef  And 
is  not  the  bill  evidence  of  this? 

.  In  the  above  case  Lord  Tentlerdei)  remarks — ^'the  law  is, 
that  a  party,  by  voluntarily  paying  the  debt  of  another,  does 
not  acquire  any  right  of  action  against  that  others  but  if  I  pay 
your  debt  because  I  am  forced  to  do  so,  then  I  may  recover 
the  same;  for  the  law  raises  a  promise  on  the  part  of  the  per- 
son whose  debt  I  pay  to  reimburse  me.''  And  the  case  of 
Enall  v.  Pariridge^  8  Term  Rep.  308^  is  referred  to  as  sos- 
taining  this  principle.  The  plaintiff,  in  that  case,  put  his  goods 
on  the  premises,  knowing  that  he  thereby  placed  himself  in  a 
situation  to  have  his  goods  distrained  for  the  rent;  they  were 
distrained,  and,  to  redeem  them,  he  had  to  pay  the  money  sued 
for,  and  which  the  Court  held  h&  might  recover  on  the  general 
money  count. 

A  surety  places  himself  in  a  situation  in  which  he  is  com- 
pelled to  pay  the  debt  of  his  principal,  and  the  sum  thus  paid 
he  may  recover  from  his^principal  on  the  general  count.  Now, 
in  principle,  does  this  case  differ  from  the  one  in  Term  Re- 
ports? By  placing  his  property  on  the  premises  it  became  sab- 
ject  to  the  demand  of  the  Itodlord  for  rent,  and  the  plaint^ 
thereby  became  the  surety  of  the  tenants.  It  was,  in  effect, 
the  same  as  giving  the  property  in  pledge  for  the  payment  of 
the  rent.  Having  paid- the  money  to  redeem  his  property,  he 
might  well  recover  the  amount  from  the  defendants,  as  money 
paid  to  their  use. 

Rvery  indorser  of  a  bill  is  a  surety  for  the  drawer  or  the 
acceptor,  and  may  be  compelled  to  pay  it«  Pownal  et  al.,  in 
the  above  case,  became  the  sureties  of  Ferrand,  the  acceptor, 
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and,  having  paid  a  part  of  the  hill,  it  was  properly  considered  as 
80  much  money  paid  for  the  use  of  the  acceptor. 

The  right  of  the  plaintiff,  then,  to  recover,  depends  not  upon 
the  peculiar  cbrcumstances  of  the  case,  but  upon  the  fact,  that 
being  legally  bound  to  pay,  he  has  paid  a  sum  of  money  which 
the  defendant  owed,  and  which  he  was  bound  to  pay.  And 
this  principle  applies  to  all  cases  of  suretyship,  where  money 
has  been  paid  by  the  surety,  whether  the  plaintiff  was  bound 
as  indorser  or  otherwise. 

The  right  of  the  owner  of  the  property  distrained,  to  recov- 
er, rested  not  alone  upon  the  fact  of  his  having  paid  the  rent 
for  the  defendants,  but  upon  that  fact,  coupled  with  the  fact 
of  the  obligation  he  was  under  to  pay  it,  to  redeem  his  proper- 
ty. And  this  obligation  arose  from  his  voluntary  act  in  plac- 
ing his  property  on  the  premises.  The  right,  then^  of  the 
plaintiffs  to  recover,  in  the  cases  of  Enall  v.  Partridge^  and 
Pavmal  et  al.  v.  Ferrand^  rested  upon  a  general  principle. 
And  this  principle  was  directly  in  conflict  with  the  decisions 
referred  to,  that  a  bill  of  exchange  is  not  admissible  in  evidence, 
under  the  money  counts,  in  behalf  of  the  holder  against  the 
acceptor.  And  this  upon  the  ground  that  there  is  no  privity 
between  the  parties. 

In  the  case  of  Paumal  et  al.  v  Ferrand^  Mr.  Justice  Little- 
dde  seems  to  have  felt  the  pressure  of  this  view,  for  he  says 
that  for  some  time  he  entertained  considerable  doubt  whether 
the  plaintiff^,  as  indorsei',  in  that  form,  could  recover.  Mr. 
Justice  Holroyd  took  the  broad,  and,  as  we  believe,  the  cor- 
rect ground.  •  The  defendant,  ^he  says,  as  acceptor  of  the 
bill,  was  liable  in  the  first  instance  to  pay  it.  If  he  had  per- 
formed his  duty,  the  plaintiff*  would  not  have  been  called  upon 
by  the  holder;  but,  as  an  indorser,  he  was  liable  to  be  called 
upon  to  pay  the  whole  or  part;  he  was  called  upon,  and  was 
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Actually  compelled  to  pay  part."  ^It  is  said  the  plamti^  by 
making  this  payment,  was  only  remitted  to  his  remedy  upon 
the  bill;  but  I  am  of  opinion  that  the  plaintiff  is  entitled  to  re- 
corer  in  this  action,  upon  the  same  principle  upon  which  a 
surety  is  entitled  to  recover  money  from  his  principal.  I 
think  that  a  party  is  not  bound  to  resort  to  the  ordinal  engage- 
ment, unless  it  be  by  deed,  but  that  he  may,  at  his  electioa, 
found  his  action-  upon  the  original  engagement,  or  bring  in- 
debitatus assumpsit  for  money  paid."  Except  througli  the 
original  engagement,  where  is  the  privity  t  A  voluntary  pay- 
ment would  not  maintain  the  action.  And  if  the  privity  is 
derived  through  the  original  engagement,  it  extends  equally  to 
the  indorsee  who  has  paid  for  the  bill  and  become  the  hdder, 
as  to  the  indorser  who  ha^  taken  it  up  and  become  the  bolder. 
Each  has  paid  the  same  sum  for  the  bill)  And  as  it  regards  the 
right  to  maintain  the  action  for  money  paid,  the  bill  being  due, 
it  can  not  be  material  whether  it  was  purchased  or  taken  up 
by  the  holder,  before  or  after  it  became  payable. 

Lord  Tenterden  having  decided  the  action  could  not  be 
maintained  on  the  general  counts,  except  as  between  the  im- 
mediate parties  to  the  bill,  seems  driven,  of  necessity,  in  the 
case  of  Pawnal  et  ah  v.  Ferrand^  to  make  a  distinction  be- 
tween it  and  an  ordinary  case  where  the  holder  of  the  bill  sues 
the  acceptor.  But  the  distinction  he  draws,  is  one  of  circQm- 
stances,  and  not  of  principle. 

In  the  case  of  Wilson  and  another  v.  Coupland  and  another^ 
5  Bam.  and  Aid.  Rep.  338,  these  facts  were  proved:  The 
defendants  being  indebted  to  TaUlasson  &  Co.,  in  the  sum  of 
£768,  upon  the  balance  of  accounts,  of  money  had  and  receir- 
ed ;  and  Taillasson  &  Co.  being  indebted  to  the  plaintiffs  in  a 
much  larger  amount,  transferred  this  demand  to  the  plaintiffs,' 
and  which  the  defendants  agreed  to  pay  them.  On  this  state 
of  facts  the  Court  held,  Abbott  Chief  Justice,  afterwards  Lord 
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TeBterden,  that  the  plaintifis  ooold  recover  the  amount  under 
the  general  count  for  money  had  and  received. 

Now,  here  no  money  passed  between  the  parties*  The 
debt  was  due  to  Taillasson  &  Co.,  and  the  defendants  agreed 
to  pay  it  to  the  plaintiffs.  There  was  no  privity  except 
through  the  promise  of  the  defendants.  And  does  not  the  ac- 
ceptor of  a  bill  promise  every  holder  to  pay  it  at  maturity? 

In  the  language  of  the  Supreme  Court,  in  the  case  of  Raborg 
v.  Peyton^  2  Wheat.  Rep.  385,  we  think,  ^it  is  very  difficult  to 
perceive  how  it  can  be  correctly  affirmed  that  there  is  no 
privity  of  contract  between  the  payee  and  acceptor.  There 
is,  in  the  very  nature  of  the  engagement,  a  direct  and  immedi- 
ate, contract  between  them.  The  consideration  may  not 
always,  although  it  frequently  does,  arise  between  them;  but 
privity  of  contract  may  exist,  if  there  be  an  express  contract, 
although  the  consideration  of  the  contract  originated  aliunde* 
Besides,  if  one  person  deliver  money  to  another  for  the  use  of 
a  third  person,  it  has  been  settled  ttiat  such  a  privity  exists, 
that  the  latter  may  maintain  an  action  of  debt  against  the 
bailee.  And  it  is  clear  that  an  acceptance  is  evidence  of 
money  had  and  received  by  the  acceptor  for  the  use  of  the 
holder.  It  is  the  evidence  of  money  paid  by  the  holder  to  the 
use  of  the  acceptor.  A  privity  of  contract,  and  a  duty  to  pay, 
would  seem,  in  such  case,  to  be  completely  established;  and 
wherever  the  common  law  raises  a  duty,  debt  lies." 

If  the  contract  thus  establish  the  privity  and  a  duty  as  be- 
tween the  holder  of  the  bill  and  the  acceptor,  the  same  privity 
and  dnty  must  exist  between  the  holder  and  any  prior  indorser 
of  the  bill  whether  immediate  or  remote.  We,  therefore, 
think  that,  under  the  money  counts,  this  bill  is  admissible  in 
evidence. 

The  defendants  then  offered  the  maker  of  the  note  to  prove 
that  after  its  execution  it  had  been  altered  in  a  material  part 
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without  his  consent  or  knowledge.  To  his  competency,  as  a 
witness,  the  plaintiffs'  counsel  objected. 

The  general  rule  is,  says  Chitt.  on  Bills,  (edt.  1839)  653, 
that  it  is  no  objection  to  the  competency  of  a  witness,  that  he 
is,  also,  a  party  to  the  same  bill  or  note,  unless  he  be  directly 
interested  in  the  event  of  the  suit,  and  be  called  in  support  of 
such  interest,  or,  unless  the  verdict,  to  obtain  which  his  testi- 
mony is  offered,  would  be  admissible  evidence  in  his  iavor  in 
another  suit.  Bent  v.  Bakery  3  Term  Rep.  27.  Jcrdam  v. 
Lashbrook^  7  Term  Rep.  601.  Smith  v.  Prayer^  lb.  62. 
Janes  v.  Brooks^  4  Taun.  Rep.  464. 

So  far  as  regards  the  amount  of  ^e  note  the  witness  seems 
to  have  no  preponderance  of  interest  for  the  one  party  over 
the  other,  to  this  action.  But  this  does  not  hold  ip  respect  to 
the  costs  of  this  suit  Should  the  plaintiff  fail  in  this  action 
the  witness  would  not  be  liable  to  him  for  the  costs;  'but  should 
he  succeed  he  is  liable  to  the  defendants  for .  the  costs.  On 
this  ground,  therefore,  he  is  incompetent.  But  a  release  from 
the  defendants  being  presented,  this  objection  to  the  witness  is 
removed. 

In  the  case  of  Walton  and  others  v.  SheUy,  1  Term  Rep. 
300,  the  Court,  after  a  full  and  most  able  and  elaborate  con- 
sideration of  the  question,  held,  that  a  person  is  not  a  compe- 
tent witness  to  impeach  a  security  which  he  has  given,  though 
he  is  not  interested  in  the  event  of  the  suit  But  this  decision 
was  afterwards  overruled  in  the  case  of  Jordaine  v.  Lashr 
irookj  above  cited,  and  is  hot  considered  as  law  by  the  English 
courts.  It  has  been  adopted,  however,  by  the  Supreme  Coart. 
In  the  case  of  The  Bank  of  the  United  States  v.  Dunn,  6  Pe- 
ters' Rep.  55,  the  Court  held  that  no  person,  who  is  a  party  to 
a  negotiable  note,  shall  be  permitted,  by  his  own  testinoony, 
to  invdidate  it.  And  the  same  rule  was  sanctioned  in  the 
case  of  The  Metropolis  Bank  v.  Joius^  8  Peters'  Rep.  14.   In 
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many  of  the  State  courts  this  rule  has  been  sanctioned. 
Houghton  Y.  Page^  1  New  H.  Rep.  6Q.  Churchill  v.  Saier, 
4  Mass.  Rep.  156.  Warren  v.  Merry^  .3  Ma^s.  Rep.  27. 
Janes  v.  Cooltdge,  7  Mass.  Rep.  199.  Winter  v.  Saidkr^  3 
John.  Gas.  185.  WtUde  v.  Roosevelt^  3  John.  Gases,  206. 
Coleman  v.  TFtre,  2  John.  Rep.  165.  SkUding  v.  Tf^arren,  15 
John.  Rep.  270.  Some  doubt  aa  to  the  rule  was  suggested  by 
the  judges  in  the  case  of  Powell  v.  Waters^  8  Cowen's  Rep. 
669,  but  no  decision  was  given.  Still  v.  Lynch^  2  Dall.  Rep. 
194.  AUen  v.  HalkinSj  1  Day's  Rep.  17;  Bearing  v.  Reeder^ 
1  Hen.  and  Munf.  175.  2  Binn.  154.  2  Dess.  Gh.  Rep. 
224.^  Bank  of  Montgomery  v.  Walker^  9  Serg.  and  Rawle, 
236. 

The  purpose  for  which  the  witness  is  called  is  not  to  show 
that  the  note  was  void  in  its  creation,  but  that  ijts  validity  has 
been  destroyed  by  a  subsequent  alteration.  An  alteration 
after  it  had  been  signed  by  the  witness. 

In  the  case  of  Baker  and  Rawlson  v.  R.  and  H.  Arnold  1 
Gainers  Rep.  257,  the  Gourt  held  that  an  indorser  of  a  note 
was  a  competent  witness  to  prove  the  indorsement  was  made 
after  the  note  was  due. 

Judges  Thompson  and  Livingstone  held  the  indorser  was 
not  a  competent  witness,  under  their  decision,  in  the  case  of 
Winter  v.  Saidler^  1  Gainers  Rep.  267,  which  adopted  the  rule 
of  Walton  and  others  v.  Shelley.  But  Judge  Kent,  and  two 
other  judges,  held  otherwise.  In  his  opinion.  Judge  Kent 
said — I  do  not  think  the  decisions  of  this  court  go  so  far  as  to 
warrant  a  rejection  of  the  indorser  in  Ihe  present  instance. 
In  those  cases  the  maker  of  the  note  in  the  one,  and  the  indor- 
ser in  the  other,  were  offered  to  prove  the  note  to  have  been 
usarioos.  Those  witnesses  were,  therefore,  called  to  invali- 
date the  paper  they  had  signed.  So  in  the  case  of  Walton  v. 
Shelley i  the  indorser,  who  was  rejected,  was  called  to  prove 
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the  note  void  by  reason  of  usury.  And  he  farther  remaked, 
that  he  could  wish  to  see  the  rule  of  witnesses  being  incompe- 
tent, on  grounds  of  policy,  rendered  manageable  by  being 
reduced  to  limits  susceptible  of  definition  and  cert^ty.  To 
do  this,  he  says — ^we  must  adhere  strictly  to  the  cases  whidi 
produced  the  rule,  and  exclude  ofily  the  witness  who  was  call* 
ed  to  impeach  his  own  paper,  by  showing  it  to  have  been 
immoral,  or  illegal,  when  he  put  his  name  to  it. 

The  same  rule  is  sanctioned  in  the  following  cases:  War' 
ren  y«  Merry^  3  Mass.  Rep*  37.  Barker  v.  PrtiUiss^  6  Man. 
Rep.  430.  Webb  v.  Danfirih^  1  Day's  Rep.  SOU  Hubby  y. 
Braum^  16  John.  Rep.  70.  Myers  y.  Palmer j  18  John.  Rep^ 
167. 

The  indorser  is  not  a  competent  witness,  in  a  suit  i^;aiiist 
the  maker  of  a  promissory  note,  to  prove  that  the  note  wu 
originally  drawn  for  the  indorser's  accommodation,  and  there- 
by  enable  the  maker  to  set  up  a  discharge  by  the  holders' 
giving  time  to  the  indorser.  For,  though  a  party  to  negotiable 
paper  may  be  received  to  prove  subsequent  facts  to  discbaige 
it,  yet  he  is  not  competent  to  show  that  the  instrument  was 
not,  in  truth,  what  it  purported  on  its  face  to  be.  Bank  iff 
Montgomery  v.  Walker ^  9  Serg.  and  Rawle,  336. 

A  party  to  a  negotiable  instrument  may  testify  to  hcte 
which  do  not  prove  it  to  have  been  originally  void.  Waub^ 
V.  George,  1  R.  M.  Charl.  51. 

The  plaintiff  declared  as  an  indorsee  of  a  promissory  note, 
drawn  by  Foster  Charlton,  payable  to  the  defendant,  Loid 
Mansfield  admitted  the  drawer  to  prove  that  the  date  had  been 
altered.  3  Esp.  Rep.  708.  And  in  the  case  of  Dickmetm  v« 
PreHtuXj  4  Esp.  Rep*  32,  Ziord  Kenyon  admitted  the  dmwer 
to  prove,  in  an  action  by  the  holder  against  the  acceptor, 
that  the  acceptance  was  a  forgery.    His  Lordship  said  the 
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objection  went  to  the  credit  of  the  witness,  and  not  his 
competency. 

In  an  action  on  a  note  by  the  payee  against  the  surety ,^  the 
principal  is  a  competent  witness;  and  his  testimony  is  admis- 
sible to  prove  facts  happening  after  its  execution,  to  discharge 
the  surety.    Freeman^s  Bank  v.  RolHn3^  I  Shepley,  202. 

The  payee  of  a  note,  in  a  suit  between  the  assignee  and  the 
maker,  is  a  competent  witness  to  prove  upon  what  terms  the 
aaaignment  was  made,  if  called  by  the  maker;  their  interests 
being  adverse.  Stone  v.  Vance,  6  Ham.  248.  The  payee  of 
a  note,  who  has  indorsed  it  with  a  saving  of  his  own  liability, 
18  a  competent  witness  to  prove  an  alteration  in  the  note  since 
its  execution.  Parker  v.  Hanson,  7  Mass.  Rep.  470.  An  in- 
dorser  is  a  good  witness  in  an  action  by  an  indorsee  against 
the  maker  to  prove  that  the  note  was,  after  the  indorsement, 
fraudulently  put  into  circulation.  Woodhull  v.  Holmes,  10 
John.  Rep.  231. 

Where  a  note,  before  it  became  due,  was  paid  to  the  payee 
by  the  maker,  who  took  a  receipt  in  full,  and  the  note  was  ai- 
terwards,  before  it  became  due,  indorsed  by  the  payee  and 
by  the  indorsee  to  the  plaintiff,  who  was  informed  of  the  pay- 
ment before  receiving  the  note,  it  was  held  that  the  plaintiff 
took  it  subject  to  such  payment,  and  that  the  first  indorsee  was 
a  competent  witness  to  prove  the  payment  of  the  note. 
White  V.  Eibbingj  1 1  John.  Rep.  1 28. 

In  the  case  of  Shelding  v.  Warren,  15  John.  Rep.  270,  it 
was  held  that  one  of  the  makers  of  a  note  was  competent  to 
prove  that  the  plaintiffs  who  sued  the  indorser  were  not  bona 
fide  holders,  and  thereby  defeated  their  action.  Such  subse- 
qnent  fact,  however,  must  not  involve  the  turpitude  of  the 
witness.  Hubby  v.  Brown,  16  John.  Rep.  70.  Under  this 
rale  it  has  been  held  that  a  second  indorser  is  competent  to 
prove  that  the  third  indorser  had  said  that  he  had  received  and 
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discoanted  the  note  on  usurious  interest*    Powell  y.  Wafers^ 
17  John.  Rep.  176. 

The  great  and  governing  principle  in  the  case  of  WalUm  t. 
Sh^yj  and  the  olber  cases  cited,  is,  that  an  individual,  whose 
name  appears  upon  a  negotiable  instrument,  is  not  a  compe- 
tent witness  to  prove  that  it  was  not  a  bona  fide  instrument, 
at  the  time  it  was  made.  That  he  shall  not  be  permitted  to 
prove  any  fact  which  conduces  to  show  that  the  bill  or  note  was 
not  what  it  purported  to  be  whea  it  received  his  signature. 
And  this  rule  is  founded  upon  public  policy.  It  is  deemed  as 
incorrect'in  morals  as  in  policy,  that  a  person  whose  signa- 
ture grves  credit  to  a  negotiable  instrument  should  not  only 
practice  a  fraud  upon  every  holder  of  it,  but  be  a  witness  to 
prove  the  fraud.  That  he  should,  by  an  exhibition  of  his  own 
turpitude,  destroy  the  value  of  the  instrument  in  the  hands  9f 
an  innocent  holder. 

But  this  rule  is  limited  to  the  transaction  in  which  the  wit- 
ness was  a  party.  He  may  prove  facts  which  subsequently 
transpired,  though  they  should  conduce  to  defeat  the  action  of 
the  plaintiff.  But  these  must  be  facts  in  which  he  had  no  agency; 
and  in  reference  to  which,  as  regards  the  trial  on  hand,  he  can 
have  no  direct  interest.  Under  this  view  the  witness  now 
offered,  showing  a  release  from  the  defendants,  may  be  ezaoi- 
ined  as  to  the  alteration  of  the  note  after  it  was  executed  by 
him  and  passed  out  of  his  possession.  The  verdict  in  this  case 
can  not  be  given  in  evidence  in  any  case  either  for  or  against 
the  witness.  He  is  respcMisible  to  the  plaintiff  as  the  maker 
of  the  note,  whatever  may  be  the  result  of  this  trial. 

That  the  maker  of  the  note,  as  between  the  holder  and  the 
indorsers,  is  a  competent  witness,  the  defendants  having  re- 
leased him  from  costs,  all  the  authorities  establish.  And  the 
only  question  is — what  facts  may  he  prove?  These  must  be 
subsequent  to  his  agency  in  the  making  and  negotiation  of  the 
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mstroment^  and  it  is  not  perceived  that  any  other  limit  can  be 
imposed. 

The  witness  Was  examined^  and  other  witnesses,  but  the 
jiuy  not  being  able  to  agree  upon  their  iwrdict,  they  were 
discharged,  and  the  cause  was  continued. 


Ths  Unttbd  Statxs  i>«.  Lugiub  Lton  st  al« 

TlM  act  of  3d  Mareb,  1797,  which  prorldei  that  Jodgment  ihall  be  given  at  the  retoni 
«f  ainal  AMon  at  the  United  Stetee,  on  mettoii,  la  limited  to  eeaee  in  whfab  tke  prin. 
dpel  debtor  le  a  party  to  the  eettoo. 

The  District  Attorney  appeared  for  the  plaintiff,  and  Mr* 
Frazer  for  the  defendants. 

OPINION  OP  THS  COUET. 

This  action  is  brought  on  an  official  bond,  signed  by  the  de- 
fendants as  the  surety  of  Receiver  of  public  moneys. 
The  Receiver  is  deceased,  and,  being  a  defaulter,  his  account 
was  regularly  certified  from  the  proper  department  of  the  gov- 
ernment, together  with  a  certified  copy  of  his  bond;  and  the 
writ  being  returnable  to  the  last  term  of  this  court,  a  motion 
was  made  for  judgment,  under  the  act  of  Congress.  The 
motion  was  continued  to  the  present  term,  and  it  is  now  re- 
newed. 

The  continuance  of  the  motion  can  not  change  the  principles 
on  'which  it  must  be  decided.  It  must  dow  stand  as  it  stood 
when  first  made  at  the  return  term  of  the  writ;  and  the  ques- 
tion for  consideration  is,  whether  the  plaintiff  is  entitled  to 
judgment.  It  is  insisted  that  the  act  of  Congress,  of  the  Sd  of 
32 
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March,  1797,  provides  for  juc^ment,  ob  motion,  unless  the 
defendant  shall,  in  open  court,  make  oath  that  he  is  equitably 
entitled  tocredits  which  had  beet,  previous  to  the  commence- 
ment of  the  suit,  submitted  to  the  consideration  of  the  account- 
ing officers  of  the  treasury,  and  rejected,  specifying  each 
particular  claim,  so  rejected,  in  the  affidavit;  and  that  he  can 
not  then  come  safely  to  trial. 

These  are  the  words  of  the  statute,  and,  if  they  apply  to  the 
case  under  consideration,  the  judgment  must  be  entered,  as  no 
affidavit  has  been  made  by  either  of  the  defendants. 

The  principal  in  the  bond,  being  dead,  is  not  a  party  to  the 
suit,  and  it  is  contended  that  the  ^above  provision  can  apply 
only  to  the  principal.  To  this  it  is  answered,  that  there  is  no 
exemption  as  to  securities  in  the  statute,  and,  consequently, 
the  provision  must  apply  to  them  equally  as  to  their  principal* 
And  that  duty  bonds,  on  whieh  judgments  are  uniformly  en- 
tered at  the  first  term,  come  under  the  same  provision. 

This  question  has  not  been  raised  iijt  this  circuit,  and,  from 
the  limited  examination  which  has  been  made,  it  does  not 
appear  to  have  been  decided  in  any  of  the  circuits. 

The  first  section  of  the  act  provides,  that  when  any  revenue 
officer,  or  other  person,  accountable  for  public  money,  shall 
neglect  or  refuse  to  pay  into  the  treasury  the  sum  or  balance 
reported  to  be  due  to  the  United  States,  &;c.,  the  comptroller 
shall  institute  suit,  &;c.  This  evidently  refers  to  the  principal 
debtor.  It  embraces  a  revenue  officer,  or  other  person,  who 
owes  to  the  United  States  a  balance  on  the  ^^adjustment  of 
his  account."  The  words  of  the  fourth  section  are— "where 
suit  shall  be  instituted  against  any  person  indebted  to  the 
United  States,  the  court,  where  the  same  shall  be  pending 
shall  grant  judgment  at  the  return  term,  on  motion,  unless  the 
defendant  shall,"  &c.  Now,  this  provision  ^ould  seem,  also,to 
apply  to  the  debtor  of  the  United  States,  as  described  in  the 
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first  section*  A  debtor  whose  account  has  been  adjusted;  and 
additional'^lbrce  is  given  to  this  view,  when  the  conditions  are 
considered  on  which  n  continuance  may  be  granted. 

The  defendant  is  required  to  make  an  affidavit  that  he  is 
equitably  entitled  to  credits,  which,  before  the  commencement 
of  the  8uit,^had  been  presented  and  rejected  at  the  treasury; 
and  be  is  required  to  ^specify  each  pairticular  claim  so  reject- 
ed." Now,  how  can  any  one,  except  the  principal  debtor, 
make  this  oatht  He  is,  very  properly,  supposed  to  be  ac- 
quainted with  his  accounts  including  the  rejected  items.  And 
he  may  well  be  required  to  specify  tl)ese'items,and  to  say  that 
they  were  presented  to  the  treasury.  But  .a  security  is  not 
supposed  to  be,  and,  in  fact  is  not,  acquainted  with  the  ac- 
counts of  his  principal,  or  with  their  adjustment  by  the  account- 
ing officers  of  the  treasufy^. 

No  case  could  bcftter  illustrate  the  propriety  and  force  of 
this  view  than  the  one  under  consideration.  The  Receiver  is 
dead,  and  suit  is  brought  on  his  bond  against  his  sureties,  on 
a  balance  stated  to  be  dtie  on  the  adjiistment  of  his  account. 
The  balance  is  large,  and  is  the  result  of  a  large  account,  con- 
sisting of  debits  and  credits.  The  first  notice  to  the  sureties, 
perhaps,  of  the  defalcation,  is  the  service  of  the  process  some 
fifteen  or  twenty  days  before  the  commencement  of  ihe  court. 
They  are  necessarily  strangers  to  the  accounts,  much  less  are 
they  acquainted  with  the  mode  of  their  adjustment. 

How  then  can  they  swear  that  they  have  credits  which 
ought  to  be  allowed?  Credits  which  have  been  presented  to 
the  treasury  and  rejected.  And  how  can  they  specify  these 
credits  particularly?  It  is  impossible  in  the  nature  of  things. 
And  this  is  enough  to  show  that  Congress  could  not  have  in- 
tended to  require  impossibilities,  or  to  make  the  courts  of  the 
United  States  the  instruments  of  injustice.  If  it  were  neces- 
sary I  would  say  that  Congress  have  not  the  power,  by  an  act 
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of  legislation,  to  take  away  the  exercise  of  that  discretion  by 
a  court,  which  is  essential  to  the  attainment  of  justice.  They 
have  not  power  to  say  how  a  court  shall  decide  a  case,  nor  that 
they  shall  decide  it  without  evidence.^  The  practice  of  the 
court  may,  undoubtedly,  be  regulated  by  Congress.  But  in 
the  administration  of  justice  contingencies  may  occur  which 
could  not  have  been  foreseen,  and  for  which  the  law  has  made 
no  provision,  and  which  call  for  the  exercise  of  the  judicial 
discretion  of  the  court. 

As  regards  the  present  question  the  plain  import  of  the 
language  of  the  9Ct,  in  the  different  sections,  liipits  the  provis- 
ion to  the  principal  debtor.  Where  be  is  a  party  to  the  suit, 
with  the  sureties,  the  affidavit  required  must  be  made  before  a 
continuance  is  granted.  For,  in  such  case,  if  there  be  any 
rejected  credits  he  must  know  them,  and  can  state  them  on 
oath.    And  this  protects  his  innocent  securities. ., 

It  is  presumable  that  the  practice  referred  to  of  entenog 
judgment  at  the  return  term  on  duty  or  other  bonds,  must  be 
cases  where  the  principal  debtor  is  a  party  to  the  suit.  Any 
other  construction  subjects  the  sureties  to  the  grossest  injos- 
tic^. 

Although  in  this  case  a  continuance  was  had,  at  the  instance 
of  the  Court,  the  Court  overrule  the  motion  for  judgment. 
The  defendants,  under  the  rules  of  the  Court,  have  a  right  to 
plead,  and  until  they  shall  have  been  ruled  to  file  a  plea  a  judg- 
ment will  not  be  entered  against  them. 
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Judge  McLean  does  not  attend  the  Fall  Term  in  this  State. 

DCNNISTON  V9*    MgKeEN. 

After  tbe  lapn  of  tWanty  yean  a  prefunptfon  of  pay ment  of  a  boiul  or  noto  aristf,  «d4» 
imdar  peenliar  cirettmitapcw,  it  may  ariM  on  a  ■bolter  time. 
This  pieenmptloii  may  be  rebutted  by  circumitancet. 
A  new  trial  wDI  not  be  granted  against  strong  circanwtancei  of  equity. 

Mr*  Cooper  appeared  for  the  plaintiflf,  and  Mr.  Lockwood  for 
the  defendant* 

OPINION  OF  JUDGE  HOLM  AN. 

Declaration  by  assignee  on  a  note  executed  by  defendant, 
and  two  others,  as  partners,  in  the  State  of  Ohio,  in  the  year 
ISn,  and  assigned  without  recouse* 
.  The  defendant  pleaded  payment. 

Defendant  rested  his  case  before  the  jury  on  the  presump- 
tion of  payment  arising  from  the  length  of  time  since  the  note 
wajs  executed*  To  rebut  this  presumption  the  plaintiff  proved 
that  the  defendant  had  been  for  a  long  time  living  in  this  State 
in  embarrassed  circumstances,  and  that  a  suit  was  instituted 
against  hUn  on  this  note  in  the  Circuit  Court  of  Cass  county, 
in  1 836,  which  was  afterwards  dismissed. 
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It  appeared)  also,  in  proof,  that  one  of  the  partners  had  died 
many  years  ago.  That  the  other,  the  principal  in  the  fiim, 
was  still  living  in  the  State  of  Ohio,  and  had  resided  at  the 
place,  where  the  firm  transacted  their  business,  ever  since  the 
note  was  executed;  and  that  defendant  must  hare  been  very 
young,  if,  indeed,  he  was  of  age  at  the  date  of  the  note. 

The  Court  instructed  the  jury  that,  after  a  lapse  of  twenty 
years,  a  note  was  presumed  to  be  paid  if  no  demand  of  pay- 
ment had  been  previously  made.  And  even  a  shorter  period 
would  raise  a  presumption  of  payment,  under  peculiar  circam- 
stances,  but  that  there  were,  also,  circumstances  which  would 
rebut  this  presumption,  and  excuse  the  making  of  a  demand,  or 
the  institution  of  a  suit,  as  when  the  defendant  was  insolvent, 
or  his  place  of  residence  unknown.  That  they  should  consid- 
er all  the  circumstances  of  this  case,  and  give  their  verdict 
accordingly. 

The  jury  found  for  the  defendant. 

Motion  for  a  new  trial< 

!Per  Court: — The  circumstances  in  this  case  warrant  the  find- 
ing of  the  jury.  If  the  lapse  of  time  is  considered  as  limited 
to  the  time  when  the  suit^  in  the  Cass  Circuit  Court,  was  insti* 
tuted,  it  then  amounted  to  nineteen  years.  And  as  the 
defendant's  residence  in  this  State  had  long  been  known,  and 
although  he  was  embarrassed  in  his  circumstances,  there  is  no 
proof  that  he  Mras  insolvent.  And  as  there  was  no  evidence 
whatever  of  the  insolvency  of  the  firm,  or  that  any  application 
had  ever  been  made  to  the  principal  of  the  firm,  who  still  re- 
sided where  the  business  had  been  originally  transact^,  and 
who  would  be  presumed  to  know  more  about  it  than  a  part- 
ner so  young  as  the  defendant  must  have  been  at  that  time, 
and  as  the  note  had  been  received  by  the  assignee  not  in  the 
regular  business  way,  but  apparently  as  a  matter  of  specula- 
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tion,  the  presumption  of  payment,  prior  to  1B36,  was  suffi* 
ciencly  strong  to  authorize  a  verdict  for  the  defendant. 
New  trial  refused* 


Walkxr  vs»  Johnson,  AniiiNiSTRATOti  of  Kennard* 

OPIKION  OP  JtBOB  HOLMAN. 

Amended  declaration,  filed  in  vacation,  more  than  twenty 
days  before  the  first  day  of  the  term,  and  notice  given  to  de- 
fendant's counsel,  but  no  rule  taken  on  the  rule  docket,  and 
when  defendant's  counsel,  a  few  days  before  the  commence- 
ment  of  the  term,  csjled  at  the  clerk's  olEBce  to  examine  the 
declaration,  it  was  not  in  the  ofllce,  having  been  taken  out  by 
the  plaintiff's  counsel;  it  was  returned  to  the  o&ce  before  the 
first  day  of  the  term,  of  which,  however,  the  defendant's  coun- 
sel had  no  notice.         s 

PlaintiiT's  counsel  moved  a  rule  to  plead,  to  operate  instan- 
ter,  or  daring  the  term. 

Defendant's  counsel  resisted  the  motion,  on  the  ground  that 
the  amended  declaration  was  long  and  complicated,  and  pre- 
sented a  new  cause  of  action,  and  tliat  he  had  had  no  oppor- 
tunity of  examining  it  before  the  term. 

Per  Court — ^Inasmuch  as  the  declaration  had  been  taken  from 
the  oflice  by  the  plaintiff's  counsel  when  the  defendant's 
counsel  applied  for  it,  it  must  ,be  considered  as  filed  the  first 
day  of  the  term,  so  far  as  relates  to  the  defendant's  counsel 
having  an  opportunity  to  examine  its  contents;  and  as  the 
case  is  of  a  peculiar  nature,  arising  out  of  legislative  enact- 
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meats,  which  have  never  had  a  judicial  constructicm,  and 
the  amendment  presents,  at  least,  a  new  state  of  the  case,  the 
defendant  is  not  bound  to  plead  during  the  present  tenn. 

Rule  denied,  and  the  cause  continued. 

Fletcher  and  Butler  for  plaintiff. 

Morrison  for  defendant. 


The  Unitkd  States  vs.  Wm*  Martin. 

An  indletment,  which  chBrgei  Um  dafradant  with  nnlawftilly  afaftraeUog  a  letter,  eontde* 
Ing  bank  notes,  ftom  the  maU,  la  good,if  it  aHedgee  tlut  Hie  latter,  eontetnlBf  baakaattiiir* 
pat  Into  the  postoffiee  to  be  couTeyed  fagr  post,  and  waa  being  eonveyed  bj  poet,  and  canttJatt 
the  poerosilon  of  defendant,  ae  a  driTer  of  the  mailatage. 

Circumstantial  evidence  sufficient  to  convict    It  should,  howsver,  be  reeehred  with  eantloi. 

A  new  trial  win  not  be  granted,  untosa  fai  the  Tiew  of  the  Oowt,  t^Joatiee  has  been  dona 

Mr.  Pettit  the  District  Attorney  appeared  for  the  plaintifls, 
and  Messrs.  Howard  and  Judah  for  the  defendant. 

OPINION  OF  TBB  COUET,  BT  JUBGB  HOLMAK. 

Indictment  for  abstracting  a  letter  from  the  mail,  containing 

« 

bank  notes. 

Motion  to  quash  the  indictment,  because  it  does  not  alledge 
that  the  letter  was  mailed,  or  regularly  put  into  the  United 
States  mail. 

Per  Court.— The  indictment  alledges  that  the  letter,  contain- 
ing bank  notes,  was  put  into  the  postoffiee  to  be  conveyed  by 
post,  and  was  being  conveyed  by  post,  and  came  into  the  cus- 
tody and  possession  of  the  defendant,  as  driver  of  the  mailstage. 

This  allegation  is  sufficient.  The  act  of  Congress  states  that, 
**  if  any  person  employed  in  any  department  of  the  postoffiee 
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establishment,  shall  secrete,  embezzle  or  destroy  any  letter, 
mail,  or  bag  of  letters,  iVith  which  he  shall  be  instrusted,  or 
which  shall  have  come  to  his  possession,  and' are  intended  to 
be  conveyed  by  post,  containing  any  bank  note,^'  &c. 

From  this  language  it  appears  evident  that  it  was  the  inten- 
tion  of  Congress  to  provide  for  every  possible  way  in  which  a 
letter,  intended  to  be  conveyed  by  post,  could  come  into  the 
possession  of  any  person  employed  in  the  postoffice  establish- 
ment. And,  therefore,  if  this  letter  had  cotne  into  the  hands 
of  the  driver  of  the  mailstage,  without  having  been  regularly 
matted,  it  was  his  duty  to  have  conveyed  it  safely;  and  he  was 
liable  to  the  penalties  of  the  law  if  ^  he  embezzled  it.  If  the 
postmaster  neglected  his  duty,  in  putting  the  letter  into  the 
mailbags,  and  it  came  accidentally  into  the  possession  of  the 
mailcarrier,  and  he  embezzled  it,  the  case  is  within  the  terms  of 
the  statute.    The  indictment  is  sufficient.    Motion  overruled. 

The  defendant  was  arraigned,  and  pleaded  notguilty,  and  a 
jary  impannelled  end  sworn.  A  number  of  witnesses  were 
sworn,  and  gave  evidence  to  the  jury* 

Geo.  W.  Stewart,  on  the  5th  of  May,  1840,  wrote  a  letter  to 
Isaac  Stewart,  New  Albany,  in  which  he  inclosed  two  $100 
bills,  on  the  State  Bank  of  Illinois,  and  put  it  into  the  postoffice 
box  in  Carlisle,  in  this  State. 

Robert  Aiken  testifies  to  the  same  facts,  being  with  6.  W« 
Stewart  when  the  bills  were  inclosed,  and  the  letter  put  in  the 
box. 

Isaac  Beecher,  postmaster  at  Carlisle,  states  that  on  the  said 
day,  about  9  o'clock,  he  mailed  a  packet  of  letters  for  the  dis- 
tributing office  at  Vincennes,  in  which  was  a  letter  directed  to 
Isaac  Stewart,  New  Albany,  and  sent  the  packet  by  the  mail- 
stage.  The  defendant  was  the  regular  stage  driver.  When 
there  were  extra  mails,  another  driver  was  sometimes  on  the 
Toate;  but  there  was  no  extra  mail  on  that  day.  Vincennes 
33 
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was  twenty  two  miles  distant^  and  the  mail  reached  that  place 
the  same  day.  There  wajs  one  postoffice  between,  and  another 
driver  on  the  other  part  of  the  line. 

Mr.  Scott,  postmaster  at  Vincennes,  states  that  no  packet, 
nor  letters,  were  received  from  Carlisle  that  day. 

Isaac  Stewart  testifies  that  he  never  received  the  letter,  nor 
the  bank  bills. 

Robert  Curry  states  that  defendant  was  driving  on  this  route 
in  the  early  part  of  May ;  that,  on  the  8th  of  May,  he  was  sent 
by  the  mail  contractor  to  take  defendant's  place  in  driviog* 
As  he  drove  the  stage  towards  Carlisle,  defendant  went  with 
him.  He  asked  defendant  why  he  gave  up  the  business  of  dri- 
ving; and  the  defendant  replied,  that  he  had  money  enough  to 
do  without,  and  that  one  was  a  fool  to  drive  for  $15  a  numth, 
when  he  had  money  enough  to  do^better  elsewhere;  and,  pull- 
ing  out  his  pocket  book,  showed  the  witness  several  bank  noteS) 
among  which,  were  two  for  $100  each;  but  the  witness  did 
not  know  on  what  bank  they  were.  Defendant  further  said, 
he  was  going  to  Terre  Haute,  to  settle  with  Benjamin  Reeves, 
a  mail  contractor,  who  owed  him  money. 

Benjamin  Reeves  testified  that  he  never  had  any  business 
transaction,  whatever,  with  defendant. 

Mr.  Clark  states  that,  being  in  company  with  defendant,  on 
the  7th  of  May,  he  saw  the  defendant  with  several  bills  in  bis 
hand^— one  of  them  was  for  $100 — ^but  had  no  opportunity  of 
seeing  the  character  of  the  others. 

Stephen  Hale,  sherifFof  Washington  county,  on  the  13th  of 
June,  1840,  arrested  the  defendant,  in  Salem,  on  achai^geof 
embezzling  this  letter.  Defendant  requested  leave  to  go  to  s 
privy,  which  witness  permitted;  but  witness  followed  him,and) 
suddenly  opening  the  door,  saw  defendant  with  his  pocketbook 
open,  and  saw  him  hastily  throw  some  small  bright  object  into 
the  vault.    Took  the  defendant  to  the  oflice  of  a  justice  of  the 
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peace,  and  went  immediately,  in  company  with  Doctor  New- 
land  (who  testifies  to  the  same  facts)  and  others,  and,  with  a 
candle,  reached  the  vault,  and  found  a  bright  key  in  the  {dace 
where  he  had  seen  defendant  throw  the  small  object  from  his 
pocketbook*  Defendant  was  agitated  when  he  was  arrested, 
bat  was  much  more  so  when  Doctor  Newland  brought  in  the 
key,  and  held  it  up  before  him«  without  saying  a  word.  (This 
key  was  found,  on  trial,  to  open  the  mail  bags  in  several  post- 
ibices,  and  several  postmasters  testified  that  it  was  similar  to 
the  keys  used  to  open  all  the  waymails.)  ^ 

Jdr»  Zuel,  postmaster  on  th6  route  from  Louisville  to  Colum- 
bus, states  that,  in  July,  1839,  the  key  of  his  ofiice  was  lost, 
and  another  was  sent  for  from  the  postmaster  at  Louisville; 
that  defendant  was  then  driving  the  mailstage  to  his  office,  and 
knew  when  the  key  was  sent  for;  and,  once  or  twice  after  this, 
the  defendant  brought  the  mail  bags  to  his  office  unlocked. 
He  inquired  of  the  defendant  the  reason.  The  defendant  re- 
plied, that  he  had  requested  the  postmaster,  at  the  office  next 
below,  to  leave  them  open,  as  he  (Zuel)  had  lost  his  key^  He 
never  received  the  key  from  Louisville. 

The  Court,  after  summing  up  the  evidence,  instructed  the 
jury  that  they  were  to  determine,  on  the  guilt  or  innocence  of 
the  defendant,  from  the  testimony  they  had  thus  heard  in  the 
trial;  that,  before  they  could  find  him  guilty,  they  muft  be  sat* 
isfied,  beyond  a  reasonable  doubt  that,  on  the  5th  of  May,  the 
defendant  was  the  driver  of  the  mailstage  between  Carlisle  and 
Vincennes;  that  the  letter  containing  the  bank  notes,  as  charg- 
ed in  the  indictment,  came  into  his  possession  as  mailcarrier, 
and  that  he  secreted,  embezzled  or  destroyed  that  letter.  Any, 
or  all  of  these  allegations,  may  be  proved  by  circumstances. 
Circumstances  may  be  sufficiently  strong  to  justify  a  conviction 
for  any  crime;  but  all  circumstantial  evidence  is  to  be  received 
caution.    And  circumstances,  in  order  to  produce  eonvic- 
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tion,  must  be  established;  they' must  be  consistent  with  each 
other,  andivith  the  guilt  of  ^e  defendant;  and  they  must,  to  a 
moral  certainty,  exclude  the  idea  of  his  innocence* 

The  circumstance,  tbat  the  letter  failed  to  reach  its  destinft- 
tion,  is  not  sufficient^  of  itself,  to  prove  that  the  defendant  em- 
t>ezzled  it.  The  circumstance  of  his  having  large  bank  bills, 
without  accounting  for  how  he  came  by  them,  is  not,  by  itself, 
any  evidence  that  he  took  them*  from  the  mail.  Nor  is  the  cir- 
cumstance of  his  havmg  a  mail  key,  evidence  that  he  ever  used 
it  unlawfully.  Every  circumstance  is  to  be  fairly  considered, 
as  it  bears  upon  the  whole  case  and  conduct,  as  to  prove  the 
allegations  in  the  indictment.  That  they  were  to  fairly  weigh 
every  circumstance,  for  and  against  the  defendant,  and  if  there 
was  a  firm  conviction  in  their  minds  that  he  was  guilty,  as 
charged  in  the  indictment,  it  was  their  duty  to  say  so  in  their 
verdict;  but  if  not,  they  were  to  find  him  not  guilty. 

The  jury,  after  having  retired  until  next  day,  brou^t  in  a 
verdict  of  guilty.  A' motion  was  made  for  anew  trial,  and 
fully  u-gued. 

Per  Court. — In  the  argument  of  this  motion  it  has  been  sug- 
gested, as  a  reason  why  a  new  trial  should  be  granted,  that  the 
presiding  Judge  of  the  Court  is  absent.  Before  the  commence- 
ment of  the  trial,  the  absence  of  the  presiding  Judge  was  men- 
tioned, and  the  defendant-  and  his  counsel  were  expressly  vor 
formed  by  the  Court,  that  if  they  desired  a  continuance  of  the 
case  on  that  account,  it  would  be  granted;  but  it  was  their 
wish  to  have  the  trial  at  this  term.  The  absence  of  the  presi- 
ding Judge  can  not,  therefore,  form  the  remotest  ground  for  a 
new  trial. 

It  is  also  urged,  in  argument,  that  the  jury  left  their  box,  to 
retire  to  their  room,  under  improper  impressions. 

It  is  not  pretended  that  the  Court  instructed  the  jury  on- 
properly,  as  all  the  instructions,  required  by  the  defendant's 
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counsel,  were  given  in  the  express  terms  required;  nor  were 
any  instructions  given  to  which  they  excepted* 

There  was  no  contradictory  testimony  in  the  case — no  liti* 
gated  questions  of  law  relative  to-^evidence  warmly  argued  in 
the  hearing  of  the  jury,  and  but  very  slight  attempts  to  go  be- 
yond the  evidence,  in  the  argument  to  the  jury.  And,  in  sum- 
ming up  the  evidence,  and  in  the  instructions  of  the  Court,  no 
undue  weight  was  given  to  any  fact  or  circumstance  that  ope- 
rated against  the  defendant;  nor  was  any  circumstance,  how- 
ever slight,  that  operated  in  his  favor^  omitted;  nor  is  any 
objection  to  the  substance  or  manner  of  the  instructions  sug- 
gested;  the  Court,  therefore,  think  there  is  not  the  slightest 
ground  to  suppose  that  the  jury  retired  under  erroneous  im- 
pressions* 

The  principal  ground  for  a  new  trial  alone  remains — ^that  the 
verdict  is  contrary  to  evidence. 

In  reviewing  the  verdict  of  a  jury  regularly  given,  the  ver- 
dict must  be  presumed  to  be  right  until  the  contrary  appears; 
and  it  should  be  sustained  by  the  Court,  if  the  evidence,  by  any 
fair  construction,  will  warrant  such  a  finding.  A  court  is  not 
authorized  to  set  aside  a  verdict  simply  because,  if  they  had 
been  on  the  jury,  they  would  have  found  a  different  verdict. 
It  is  not  sufficient  that  the  verdict  may  possibly  be  wrong,  but 
that,  after  giving  a  proper  weight  to  all  the  evidence,  it  can 
not  be  right. 

This  verdict  was  given  on  what  is  called  circumstantial  evi- 
dence, and  the  Court  feel  disposed  to  give  due  weight  to  the 
arguments,  which  have  been  drawn  from  reported  cases,  where 
innocent  individuals  have  been 'convicted  and  punished  for  sup 
posed  crimes,  which  were  never  committed,  or  committed  by 
others.  These  arguments  show  the  necessity  of  extreme  cau- 
tion in  convicting  on  circumstitntial  evidence,  but  do  not  prove 
that  circumstances  may  not  be  sufficiently  strong  to  authorize 


962  INDIANA. 


Tba  Unttad  BUtm  v.  WOllui  M«ftiiw 


a  conviction^  or,  that  circumstances  are  hot  to  be  relied  on  in 
proof  of  guilt.  If  a  train  of  circumstances,  are  not  deemed 
sufficient  to  produce  conviction,  the  penal  laws  in  relation  to 
many  offences^,  especially  most  of  those  against  the  postoffice 
regulations,  would  be  a  dead  letter. 

In  this  case,  the  Court  think  the  circumstances,  which  were 
proved,  strongly  conduced  to  establish  every  fact  that  the  jury 
were  required  to  find,  in  order  to  make  up  their  verdict  of 
guilty.      The  circumstances  themselves  were  established  as 
fiilly  as  the  nature  of  the  transactions  would  admit  of.    As,  for 
instance,  without  recapitulating  the  testimony,  it  was  expresdy 
proved  that  a  letter,  directed  to  Isaac  Stewart,  New  Albany, 
was  put  into  the  postoffice  box,  at  Carlisle,  on  the  day  named 
in  the  indictment,  and  that  the  postmaster  at  Carlisle,  on  that 
day,  mailed  all  the  letters  that  were  in  his  office,  and  going  in 
the  direction  towards  New  Albany,  in  a  packet,  among  which 
was  a  letter  directed  to  Isaac  Stewart,  and  that  he  sent  that 
packet  by  the  mailstage^  and  that  the  defendant  was  the  r^ 
lar  driver  of  the  stage.    We  think  this  evidence  warrants  the 
finding,  that  this  letter  came  into  the  possession  of  the.  defend- 
ant* 

Nor  do  we  think  there  are  any  of  the  circumstances  which 
are  inconsistent  with  the  idea  of  the  defendant's  guilt.  The 
two  circumstances  which  were  urged,  in  ai^ument,  as  being  of 
this  character,  are  perfectly  reconcilable  with  the  supposition, 
that  the  defendant  was  guilty,  to  wit: — his  exhibition  of  the 
bank  bills  a  few  days  after  the  ofience  was  committed,  and  his 
continuing,  for  more  than  a  month,  in  less  than  a  hundred  miles 
of  the  place  where  the  ofience  was  committed,  and  in  a  section 
of  country  where  he  was  not  entirely  unknown. 

Without  adverting  to  the  many  cases,  in  the  history  of  ho- 
man  conduct,  where  persons, guilty  of  crimes,  have  acted  seeiih 
ingly  contrary  to  the  dictates  of  common  sense,  and  in  such  a 
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manner  as  naturally  lead  to  their  detection  and  punishment,  we 
do  not  think  there  is  any  thing  inconsistent  with  the  supposi- 
tion of  the  defendant's  guilt,  in  the  fact  that,  a  few  days  after- 
wards, he  exhibited  the  bills  which  he  is  supposed  to  have 
embezzled. 

It  can  not  be  accounted  as  passing  strange  that  a  young 
stage  driver,  having  recently  obtained  the  possession  of  what 
must  have  appeared  to  him  as  a  large  amount  of  money,  though 
criminally  obtained,  when  in  company  with  a  fellow  stage  dri- 
ver younger  than  himself,  and  speaking  of  having  plenty  of 
money  should,  in  the  flush  of  self-important  feeling  likely  to 
arise  on  such  an  occasion,  exhibit  the  evidence  of  his  wealth, 
as  thcT  defendant  did*  It  may  be  termed  imprudent--a  mo- 
ment's reflection  might  show  its  folly ;  yet  it  is  by  no  means 
improbable. 

And,  if  he  was  in  possession  of  a  key  that  would  open  any 
of  the  waymails,  and  had  been  in  possession  of  it  for  nearly  a 
year,  without  detection,  it  is  not  at  all  strange  that  he  should 
continue  in  a  country  where  he  had  some  acquaintances,  and 
where  he  might  be  most  likely  to  be  employed  in  the  transpor- 
tation of  the  mail,  to  which,  it  seems,  his  attention  was  directed. 
A  feeling  of  security  might  naturally  have  come  over  him,  and 
he  may  have  felt  it  of  some  consequence  to  continue  in  the 
circle  of  his  former  operations,  as  a  stage  driver,  which,  how« 
ever,  was  nearly  a  hundred  miles  from  the  place  where  the 
crime  is  said  to  have  been  committed.  Nor  was  he  stationary 
there,  as  he  was  said  to  have  been  in  Louisville  seeking  an  en- 
gagement, in  the  transportation  of  the  mail. 

Not  only  are  all  the  circumstances  consistent  with  each 
other,  and  with  the  hypothesis  of  the  defendant's  guilt,  but, 
when  all  taken  together,  they,  to  say  the  least,  strongly  con- 
duce to  exclude  the  idea  of  his  innocence. 
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Believing,  therefore,  that  the  evidence  in  the  case  warranted 
the  finding  of  the  jury,  the  motion  for  a  new  trial  is  overruledL 

At  a  subsequent  day  of  the  term,  the  prisoner  was  brought 
before  the  Court,  and,  having  nothing  further  to  alledge  why 
sentence  should  not  be  passed  upon  him,  was  addressed  by  the 
Court  as  follows: 

You  have  been  indicted  for  the  violation  of  an  important 
trust;  and«  after  a  fair  trial,  in  which  you  have  had  the  aid  of 
able  and  experienced  counsel,  you  have  been  found  guilty  by  a 
jury  of  your  country.  And,  by  a  motion  for  a  new  trial,  zeal- 
ously and  impressively  made  in  your  behalf,  the  Court  has  been 
required  to  review  the  grounds  on  which  this  verdict  has  been 
given;  and,  after  a  careful  examination  of  the  facts  and  circum- 
stances testified  against  you,  are  bound  to  approve  of  the  ver- 
dict, and  to  hold  you  as  guilty,  and  to  pronounce  the  sentence 
of  the  law  upon  you* 

It  is  with  no  ordinary  feelings  they  discharge  this  duty.  In 
every  view  of  your  case  it  is  painful*  To  see  a  young  man, 
under  no  peculiar  disadvantages,  just  entering  into  the  ranks 
of  men,  in  a  country  like  ours,  where  an  honest  livelihood  is 
every  where  presented — ^to  see  him  commence  his  course  in 
life  by  the  commission  of  an  aggravated  crime,  and,  in  one 
guilty  moment,  to  blast  all  his  future  prospects,  and  incur  tbe 
penalty  of  the  violated  law,  whose  lightest  punishment  is  ten 
years'  imprisonment  in  the  penitentiary:  It  is  indeed  painful* 

By  this  fatal  deed  you  have  destroyed  yourself;  you  have 
forfeited  your  liberty  for  a  long  series  of  years;  ypu  have 
clothed  yourself  with  disgrace,  and  prostrated  all  your  cher- 
ished expectations  in  life* 

But,  although  you  have  brought  yourself  into  this  lamentable 
condition,  your  case  is  not  yet  desperate*  The  prospect  before 
you  is  truly  dark  and  dreary;  yef  there  is  a  distant  ray  of  hope 
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that  may  enlighten  your  path*  Yoa  arc^  very  yoang,  and  may 
have  a  long  life  before  you.  '  You  may  do  much  by  a  patient 
submission  to  the  law — by  a  reformation  of  life,  and  an  upright 
line  of  conduct  to  enlist  the  sympathies  of  your  fellow  citi- 
zens; to  reach  the  clemency  of  the  Executive  of  our  Govern^ 
ment,  and^  to  some  extent,  to  regain  a  station  among  honest 
men. 

You  may  do  more  than  this:  By  repentance  and  reformation, 
you  may  obtain  the  approbation  of  Him,  whose  favor  is  better 
than  life  or  liberty,  and  far  more  valuable  than  an  earthly  re- 
putation. Every  thing,  therefore,  calls  upoh  you,  in  the  most 
impressive  terms,  to  live  every  day  of  your  life  as  an  honest, 
upright  man. 

The  Court  have  fixed  your  punishment  to  the  shortest  period 
allowed  by  the  law  you  have  violated,  and  sentence  you  to  a 
confinement,  at  hard  labor  in  the  penitentiary  of  this  State,  for 
ten  years  from  this  time. 


The  United  States  t)^.«  Spencer  et  al. 

OPINION  OF  THE  COURT,  BY  JUDQE  HQLMAN. 

DfciaARATioN,  on  a  receivers'  bond,  against  the  principal  and 
his  sureties. 

Breach  assigned:  That  Spencer  was  appointed  Receiver  of 
public  moneys,  for  the  term  of  four  years,  commencing  on  the 
Ist  of  January,  1835,  and  ending  the  31st  of  December,  1839; 
and  that  divers  large  sums  of  money,  arising  from  the  sale  of 
lands,  came  into,  and  were  in,  his  possession,  during  his  con- 
34 
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tinuance  in  office — to  vrit:  on  the  first  day  of  January,  1840- 
wfaich  he  failed  and  refused  to  pay,  &c.  General  demoner, 
by  the  sureties. 

llie  breach  is  insufficient,  as  respects  the  sureties.  They 
are  bound  for  the  payment  of  all  sums  of  money  that  come  into 
the  receiver's  hands  during  his  term  of  office,  and  no  longer; 
and,  as  his  office  expired  on  the  31st  of  December,  1839,  they 
are  not  bound  for  moneys  that  came  into  his  hands  on  the  1st 
day  of  January,  1840,  the  day  after  his  term  of  office  expired. 
If  the  day  alledged  is  material,  and  I  am  inclined  to  think  it  is, 
it  can  not  be  rejected  as  surplussage,  and,  therefore,  the  decla- 
ration is  insufficient. 

Plaintiff  had  leave  to  amend,  and  the  cause  was  continued. 

Pettily  District  Attorney,  for  plaintiiT. 

Cooper^  Butler  and  O.  H.  Smithy  for  defendants. 
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Robert  Piatt  vs.  OLrvKR,  Williams  et  al. 

Wbcre  a  eomplAlnant  filw  a  Mil,  elalming  for  htanaelf  and  otben  eartain  traeCi  of  land  pur. 
chond  Id  partnenblp,  to  foiUin  tba  mil  It  la  anoagb  to^aboir  that  the  land  was  porebaied 
bj  Um  partnenblp  funda,  wltbout  ipeelfylng  tbe  amount  eontrlbatad  by  aaeb  piftnar. 

A  conuaet  made  in  fraud  of  tba  law,  wbleb  grows  oat  of,  or  Is  eonneetad  witb,  an  fan. 
owrai  act,  will  not  be  enforced. 

An  agreement  not  to  bid  against  eaeb  otber  at  a  sale  on  exeeation  Is  against  pabUc  ppliey» 
aad  eonaeqbently  Invalid. 

Hot  on  a  sale  of  pabHc  lands,  It  Is  not  onlawAil  tbr  IndlYidoals  to  sssorlsie  togetber  to 
porehase  ter  tbeir  Joint  Interest. 

8acb  an  asMclatton  Is  unobjectionable,  wbere  tbere  was  no  frand,  and  especially  wbere  a 
hlgb  price  was  given  for  tbe  land  purcbased. 

A  doobi  m^y  well  be  entertained  wbetber  a  rule  wlikb,  in  tbis  respect,  appUos  to  ssles  of 
rhaitsii  on  eaceeatlon,  can  apply  to  a  puUlc  aale  of  lands  by  tbe. United  States.  Oreat  num- 
ben  attend  tbeee  aalea,  general  notice  of  tbem  being  required.  And  sacb  restrictions  are 
imposed  aM  are  deemed  neeeesary  to  protect  tbe  public  interest.    Tbey  are  made,  too,  on  a 


Tbe  reason  of  tbe  rale,  wbicb  forbids  aawclatlons  fbr  tbe  purpose  of  purcbasing,  Jbc,  does 
noCap^y. 

la  tbie  case  tbere  was  no  agreement  not  to  bid  against  eacb  otber,  but  tbat  certain  tracts 
ebould  beboogbt  at  tbe  sale  by  tbe  Joint  company. 

That  one  of  tbe  perties«  wbo  bad  acted  as  agent,  sbonid  shelter  bimself  fhnn  responslbtUty 
under  aucb  drcomstanees,  Instead  of  promoting,  would  defeat  tbe  great  ends  of  Justice. 

The  transaction  was  eanctloned  by  tbe  (Soveroment  In  Inulng  certificates  of  purebase,  and 
ailarwards  by  tba  relief  gftren  under  a  special  law. 
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NoJodfrneBtorftBUteorTtrritoryeMi  ■fltetl«BdabajondtteJMaaielloa«r«ehflWi 
or  Tarrtlory. 

The  jarMletloa  of  tli«  Torrltorr  of  Mkhigan  oztandod  ■ooUi  to  Uw  narUMn  tooadtfytf 
Ohio  ••  flm  ran,  and  vntU  gaeb  boondary  Was  alittcd  with  the  anant  of  CongnHu 

Thii  altaraUon  of  the  line  with  the  a«ent  of  CongTaai,  whkh  eztsnded  the  Jariailiti0B  af 
Ohio  north,  cannot  sflbct  tltlea  lo  real  eetale  Mquired  by  Jvdleial  prooedinp  in  lUdil|tt< 
within  the  Territory  over  which  the  Juriediction  waa  thu  changed. 

An  agency,  aa  acalnit  the  IndiTidual,  nay  be  proved  by  hie  acta  and  dedaratiaai.  Tke 
Intent  with  which  xertain  acta  are  deae  nuy  belnfliifed  fren  the  fiKta  eonieclai  wkhtto 
drcomatancea. 

Wtian  a  jodgment  la  naed  aa  erldence,  ita  regularity  cannot  be  Inquired  Into. 

At  common  law  an  equity  of  redemption  la  not  liable  to  be  eold  on  ezeeuUon,  nor  ^rt* 
tnehment. 

It  la  made  liable  in  aome  Burtaa  by  atatute.  In  the  Territory  of  Mkhigan,  aa  cgokri 
▼eated  in  an  agent  for  certain  purpooea  by  the  eutui  fM  trusu,  the  Ibe  being  InthaGofanu 
ment,  cannwt  be  levied  on  and  aof  d  by  an  attachment  agalnot  the  agent 

A  porehaaer  at  the  aale  on  the  attachment,  under  auch  eircumalaacea,  can  aeqoliu  aei%lt 

And  an  aaalgnment  by  the  trustee  to  the  purehaier,  being  for  no  other  eonaidarattoa  Ibtt 
the  aale  by  attachment,  can  convey  no  intereaL 

The  pioceedinga  on  the  attachment  btlof  invalid,  the*  ilgainat.  aa  «  eenrnqaiBM  tf 
thoae  proeeedkip,  moat  be  equally  invalid. 

And  tbia  malt^  la  properly  eraminable  in  equity. 

And  although  on  the  aarignment  of  the  certlflcaie  of  purchaae,  patantn  BMy  have  bMa  ib 
t#laed  by  the  aaaignee,  hto  right  may  atUI  be  Inquired  Into. 

The  aaslgnee  of  an  equity  takea  it  generally  aul^ect  to  all  equitlaa. 

Thia  ia  eapedally  the  case,  where  the  aaaignee  had  aftiU  kaawledieor  the  IntanptaHliBii 

All  peraona  materially  Intereated  in  the  euldect  matter  of  the  aoit  matt.  If  within  tbi  ]■!» 
diction  odthe  Court,  be  made  partiaa. 

There  are  wme  caaea  whe^e  a  trustee  may  lue,  without  naming  the  eettni  qna  timtoi  M 
the  oeatui  que  truaia  muat  be  named,  where  the  oldectla  todivaittham  of  title. 

In  general,  the  ceatui  que  trusta  moat  be  made  partlca. 

If  the  demand  aziated  on  the  Uuat  fund  before  t|ie  truat  waa  ereatadv  nanit  Mtr  ^""^ 
talned  againat  the  truatee  only. 

Where  the  paxtlea  are  ao  numerous  aa  not  to  be  Ineened  conveniently  in  the  raearitiril 
may  be  maintained  In  the  n#mea  of  a  part  for  the  whole. 

In  a  proceeding  in  equity,  to  forecloae  a  mortgage  given  by  the  truatee,  the  cartel quttn* 
are  necaenury  parties. 

And  aaale  of  the  premlaea,  where  the  eeetul  que  truaia  are  not  nadepartlai^  deas  ast  Uii 
their  taitereata. 

The  asaignment  of  the  certificates  of  purchase  for  the  land  aold  under  the  mortgags  bf  ^ 
trustee,  by  which  the  purchaser,  aa  aasignee,  obtained  pateatd,  being  made  under  the  lamigv* 
aale,  cannot  Mnd  thoae  who  were  not  partleato  the  suit. 

After  the  eiecutton  of  the  mortgage,  the  trustee  had  ao  powtr  to  aail. 
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It  Is  ft^  wtD  MlaUMied  priBcipl*  In  aqOlty,  tliAttlM  aetof  a  tnutaa  tliall  not  prejudice  hit 
eaitai  qm  trost.  If  a  trustee  pa^hase  the  estate  of  bte  prinelpal,  tlie  aalei  as  s  teatter  of 
eoofse,  ia  set  aside  onieaa  ratified. 

If  s  ttustee  parebase  land  with  the  tnst  ftind,  and  take  the  eonveyaneein  his  own  name, 
in  «qaily  the  land  is  held  as  a  rasnltiag  tnist. 

Whatever  acta  are  done  by  the  trustee,  are  presumed  to  be  done  for  the  bensAt  of  the  ceih 
toi  que  trusts,  and  not  for  the  benefit  of  the  trustee. 

Wherever  the  trust  fund  is  converted  into  another  species  of  property,  if  Its  identity  can  be 
tTMed,  it  ia  liable  In  its  new  form  to  the  ceatuique  trust  In  auch  acase  the  cestui  que  trust 
may  ezereiae  hia  option  either  to  take  the  property  or  puraue  aome  other  remedy. 

Thia  doctrine  appllea  to  all  peraona  who  act  in  a  fiduciary  character. 

An  individual  who  baa  an  interest  in  certain  real  eatate,  for  the  management  and  aale  of 
wtdeh  atmsiBe  la  appoiuted,  must  be  preaoaMdto  know  the  nature  of  his  title  and  the  acta  of 
tbetmatee. 

Be  cannot,  having  purchased  the  estate  from  the  trustee,  aet  hihiself  up  aa  an  Innocent  pur. 
chaser  without  notice. 

The  ■tatuie.of  limitatkms  does  not  i;nn  against  an  eatabllshed  trust 

Nor  will  lapae  of  time^  ezebpt  under  eztraoridlnary  cireumstancee,  operate  in  a  ease  of  truat 

OPINION  OP  THE  COURT. 

At  December  term,  1S37,  this  case  was  before  the  Court  on 
pleas  in  bar,  filed  by  the  defendants,  Oliver  and  WOiiams. 
These  pleas  were  overruled,  and  answers  being  filed,  the  case 
now  stands  on  its  merits. 

In  the  summer  of  1B17,  the  complainant^  in  connexion  with 
John  H.  Piatt,  William  M.  Worthington,  and  Gotham  A. 
Worth,  formed  an  association  to  purchase  lands  of  the  United 
States,  at  a  public  sale,  which  was  shortly  to  take  place  at 
Wooster,  in  this  State — and  the  complainant  was  appointed 
the  agent  of  the  company,  to  attend  the  sale  for  that  purpose. 

Another  association,  consisting  of  Martin  Baum,  Jesse  Hunt, 
Jacob  Burnet,  William  C.  Schenck,  William  Barr,  William  Oli- 
ver and  Andrew  Mack,  was  formed  for  the  same  object — and 
William  Oliver  and  William  C.  Schenck  were  appointed  its 
agents  to  attend  the  sale. 

Before  the  sale  took  place,  it  was  discovered  that  both  oom- 
naiuM  were  desirous  of  purcbasing  the  same  tracts  of  land,  and 


270  OHIO. 

Ptatt  V.  OIlT«r,  WillUma  0c  aL 

the  agents  agreed  that  they  would  purchase  tracts  one,  two, 
three  and  four,  at,  and  including  the  mouth  of  Swan  creek,  in 
the  United  States  Reserve,  at  the  foot  of  the  rapids  of  the  Mi- 
ami; and,  also,  numbers  eighty  six  and  eighty  seven,  on  the 
other  side  of  the  river,  opposite  the  mouth  of  Swan  creek,  for 
the  joint  benefit  of  both  companies;  each  company  to  have  one- 
half  of  the  lands  purchased,  and  to  pay  at  the  same  rate. 
Numbers  eighty  six  and  eighty  seven  were  bid  off  by  Oliver, 
and  the  certificates  of  purchase  issued  to  him.  The  other 
tracts  were  bid  off  by  the  complainant,  and  the  certificates  of 
purchase  were  issued  in  the  names  of  the  association  repre- 
sented by  him. 

At  the  same  sale,  the  complainant^  in  behalf  of  his  company, 
purchased  the  northwest  quarter  of  section  two,  township 
three,  the  southwest  quarter  of  the  same  section,  the  north- 
west quarter  of  sedtion  three,  township  three,  and,  also,  the 
southeast  and  southwest  quarters  of  the  same  section,  in  said 
reserve;  and  one  fourth  of  the  purchase  money  on  each  tract 
being  paid,  certificates  of  purchase  were  made  out  in  the  names 
of  the  company.  And  the  other  agents  purchased  for  their 
company,  at  the  same  sale,  other  tracts  of  land. 

On  the  return  of  the  agents  to  Cincinnati,  their  acts  were 
ratified  by  both  companies.  One  company  was.  designated  the 
Piatt  company,  the  other  the  Baum  company;  and  the  ooion 
of  both,  in  regard  to  the  lands  jointly  purchased,  was  called  the 
Port  Lawrence  Company.  The  joint,  or  Port  Lawrence  Com- 
pany, having  made  their  purchase  with  the  view  of  laying  out 
a  town,  to  be  called  Port  Lawrence,  appointed  Baum  a  trus- 
tee, and  authorized  him  to  sell  lots,  and  do  other  things  in  rela- 
tion to  his  agency,  for  the  benefit  of  the  company. 

On  the  14th  of  August,  1817,  Baum  appointed  Oliver  his  atp 
tomey,  to  sell  lots  in  the  town  to  be  laid  out,  receive  the  money, 
and  giv6  certificates  of  sale,  in  the  nature  of  title  bonds,  to  the 
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purchasers;  and  he,  in  association  with  William  C.  Schenck, 
was  authorized  to  lay  out  the  town.  Baum,  and,  also,  the  pro- 
prietors, gave  to  Oliver  a  letter  of  instructions  in  reiatioa  to 
the  plan  of  the  town,  the  sale  of  the  lots,  &c.  By  the  condi- 
tions of  sale,  one  fourth  of  the  purchase  money  was  to  be  poid 
dawn,  and  the  residue  in  three  equal  annual  payments. 

At  the  sale  of  lots,  the  sum  of  eight  liundred  and  fifty  five 
dollars  and  thirty  three  cents  was  received  by  Schenck,  for 
which  he  was  to  be  accountable  to  Baum. 

At  the  sale, Oliver  purchased  lots  22S  and  224,  an  undivided 
half  of  which  he  afterwards  conveyed  to  Baum,  and  they  erec- 
ted a  warehouse  and  other  improvements  on  them. 

In  August,  1818,  he  sold  one  half  of  his  interest  in  the  Fort 
Lawrence  Company  to  William  Steele  and  William  Lytle; 
and  in  March,  181 9^  he  sold  the  residue  of  his  interest  to  Mica- 
jah  T.  Williams,  one  of  the  defendants,  and  his  partner  Embre. 

By  the  reduction  of  the  price  of  the  public  lands,  and  the 
pressure  of  the  times,  the  Fort  Lawrence  Company  were  un- 
der the  necessity  of  relinquishing  to  the  United.  States  tracts 
one  and  two,  having  agreed  to  pay  for  the  same  about  twenty 
thousand. dollars;  and  of  appropriating  the  money  paid  on  them 
to  the  payment  in  full  of  the  residue  of  the  tracts  purchased 
by  them,  and  by  the  Baum  and  Piatt  companies  respectively. 
In  pursuance  of  this  object,  the  fiv^  quarter  sections  purchased 
by  the  Piatt  company  were  assigned  to  Baum,  the  1 7th  Sep- 
tember, 1821 ;  and,  on  the  same  day,  tracts  numbered  one,  two, 
eighty  six  and  eighty  seven,  purchased  in  the  name  of  the  Piatt 
company-  for  the  Port  Lawrence  Company;  and,  also,  tracts 
three  and  four,  purchased  by  Oliver  for  the  same  company, 
were  assigned  to  Baum.  It  is  alledged  that  these  tracts  had 
been  previously  assigned  to  Baum,  of  which  there  is  no  evi- 
dence. 


'272  OHIO. 

PUtt  «.  OUvw,  WIUltiM  H  •!. 

On  the  27th  September,  1821,  Baum,  through  his  agent,  Mi- 
cajah  T.  Williams,  one  of  the  defendants,  relinquished,  to  the 
United  States,  tracts  one  and  two.  On  these  tracts  there  had 
been  paid  the  sum  of  four  thousand  eight  hundred  seventeen 
dollars  and  fifty  five  cents.  Thirteen  hundred  seventy  two 
dollars  and  thirty  four  cents  of  this  sum  were  applied  to  com- 
plete the  payments  on  tracts  three,  four,  eighty  six  and  eighty 
seven,  the  residue  of  the  tracts  purchased  at  the  sale  by  the 
Port  Lawrence  Company.  From  the  relinquished  tracts,  there 
still  remained  three  thousand  four  hundred  forty  five  dcdlars 
and  twenty  one  cetits.  Of  this  sum,  one  half  belonged  to  the 
Piatt  company.  Twelve  hundred  and  forty  eight  dollars  ^ere 
applied  to  complete  the  payment  on  the  five  quarter  sections, 
which  left  a  balance  of  four  hundred  seventy  four  dollars  and 
sixty  cents  still  due  to  the  Piatt  company;  but  which  was  ap- 
plied in  payment  of  lands  held  by  the  Baum  company. 

After  the  relinquishment  of  the  tracts  on  which  the  town 
had  been  laid  out,  the  purchasers  of  town  lots  claimed  a  retim 
of  the  money  paid  by  them,  with<  interest,  and,  also,  damages 
for  their  improvements. 

On  the  10th  September,  1832,  Baum  gave  to  Oliver  a  certifi- 
cate which  stated  there  was  due  him,  by  the  Port  Lawrence 
Company,  the  sum  of  two  hundred  thirteen  dollars  and  two 
cents,  which  he  refunded  to  purchasers  of  lots,  by  the  request 
of  the  company,  ^it  being  the  amount  due  on  the  shares  origi- 
ndly  owned  by  John  H.  Piatt,  Robert  Piatt,  O.  A.  Wprth  and 
William  M.  Worthington." 

And  on  the  27  th  August,  182S,  Oliver  having  made  out  an 
account  against  the  Port  Lawrence  Company,  for  money  paid 
by  him  to  purchasers  of  lots,  and  services  rendered  as  agent, 
Baum  admitted  his  account,  amounting  to  the  sum  of  eighteen 
hundred  thirty  five  dollars  and  forty  seven  cents;  to  secure  the 
payment  of  which,  Baum  executed  to  him  a  mortgage  on  tracts 
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three,  four,  eighty  six  and  eighty  seven.  The  payment  was 
to  be  made,  with  interest,  on  or  before  the  first  of  January, 
1834. 

The  7th  October,  1 8S5,  Oliver  caused  an  attachment  to  be 
issued  by  the  Clerk  of  Monroe  county,  in  the  Michigan  Terri- 
tory, against  Baum  and  the  members  of  the  Piatt  company,  on 
the  certificate  of  indebtment  given  by  Baum.  This  attach- 
ment was  levied  on  four  of  the  five  quarter  sections  owned  by 
the  Piatt  company,  and  such  proceedings  were  had  on  the  at- 
tachment, as  to  obtain  an  order  of  sale  of  the  property  attached; 
three  of  the  .quarters  were  sold,  by  the  auditors  appointed,  for 
the  sum  of  two  hundred  forty  one  dollars  and  sixty  cents,  to 
Noble,  the  agent  of  Oliver.  NoUe,  shortly  afterwards,  con- 
veyed these  tracts  to  his  principal. 

A  bill  to  foreclose  the  mortgage  given  to  Oliver,  was  filed  by 
him  in  the  Supreme  Court  of  Michigan,  the  13th  of  October, 
1835.  And  a  final  decree  havmg  been,  obtained,  the  mortga^ 
ged  premises  were  sold,  by  the  assistant  register  of  the  Chancery 
Court,  to  Oliver,  the  1st  September,  1 828,  for  six  hundred  eigh- 
teen dollars  and  fifty  six  cents. 

By  the  act  of  30th  May,  1 826,  the  Secretary  of  the  Treasu- 
ry was  authorized  to  select,  for  the  benefit  of  the  University  of 
the  Michigan  Territory,  a  certain  number  of  acres  of  the  pub- 
lic lands  within  the  Territory,  and  he  selected  tracts  one  and 
two,  which  had  been  relinquished. 

In  the  summer  of  1828,  as  appears  from  the  report  of  the 
committee  of  the  trustees  of  the  University,  Oliver,  as  the 
agent  of  Baum  and  others,  proposed  to  exchange  certain  lands 
owned  by  Baum,  in  the  vicinity  of  Port  Lawrence,  or  any  of 
the  public  lands  subject  to  entry,  for  tracts  one  and  two,  on 
which  the  town  of  Port  Lawrence  had  been  laid  out. 

A  law  of  Congress  was  passed,  authorizing  the  exchange, 
the  1 3th  January,  1 830.  Previous  to  this,  Baum  assigned  to 
35 
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Oliver  the  fin$il  certificates  for  the  tracts  he  purchased  muier 
the  attachment,  and,  silso,  under  the  decree  of  foreclosure;  and 
one  of  the  quarter  sections  levied  on  by  the  attachment,  Int 
not  sold  under  it,  in  payment  of  the  balance  of  the  judgment  on 
the  attachment,  which  enabled  Oliver  to  obtain  patents  for  the 
same  in  his  own  name.  And  on  his  conveying  to  the  Univer- 
sity tracts  numbered  three  and  four,  except  ten  acres  reserved 
of  number  three,  and .  the  northwest  quarter  of  section  two, 
town*  three,  and,  also,  the  northwest  and  southwest  quarten 
of  section  three,  town,  three,  he  received  an  assignment  firom 
the  University  of  their  right  to  tracts  one  and  two,  for  which 
patents  were  issued  in  the  name  of  Oliver. 

After  the  exchange  was  effected^  Baum,  and  the  defendant 
Williams,  each  purchased  an  interest  of  one  third  in  tracts  one 
and  two,  eighty  six  and  eighty  seven.  After  Baum's  death,  in 
1 832,  Oliver  purchased  his  interest  from  his  heirs.  And  the  Ist 
December,  1832,  Oliver  conveyed  to  Williams  an  undivided 
half  of  the  ten.  acres  reserved  in  number  three*  On  the  33d 
May,  1834,  he  conveyed  to  him  an  undivided  half  of  tracts 
eighty  six  and  eighty  seven,  except  sixty  acres  which  had  been 
sold  to  Prentice  and  Fromley ;  and  on  the day  of  Novem- 
ber, he  conveyed  to  him  ^one  undivided  half  of  lots  one  and 
two,  on  which  Fort  Lawrence  was  laid  out,  together  'with  a 
like  interest  in  all  sales  and  improvements  thereunto  belong- 
ing.'" 

Oliver,  Baum  and  Williams,  agreedjf  to  lay  out  the  town  of 
Toledo  on  the  site  of  Port  Lawrence,  and  to  make  titles  to  the 
Port  Lawrence  purchasers  of  lots,  on  their  complying  with 
their  contracts. 

Some  years  after  this,  Oliver  purchased  from  the  Michigan 
University  the  tracts  of  land  he  conveyed  to  it  in  exchange  for 
tracts  one  and  two. 

Of  the  Piatt  company.  John  H.  Piatt  is  deceased,  and  his  ad« 
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ministrators  and  heirs  are  made  |)arties  to  this  suit.  William 
M.  Worthington  Assigned  one  half  his  interest  in  the  Port  Law- 
rence Company,  and  it  is  claimed  and  represented  bj  John  E. 
Worthington.  The  interest  of  Worth  has  been  assigned  to 
the  defendant  Ewing,  who  also  claims  the  entire  interest  of 
Baum,  Mack,  Barr,  Burnet,  and  half  the  interest  of  the  com- 
plainant. 

Of  the  Baum  company,  Martin  Baum,  Jesse  Hunt,  William 
C.  Schenck  and  William  Barr,  are  deceased. 

These  are  the  outlines  of  the  present  case.  Many  of  the 
facts  have  been  omitted  in  this  statement,  which  will  be  ad- 
verted to  in  considering  the  legal  questions  that  are  involved. 

On  the  part  of  the  defendant's  colinsel,  it  is  objected  that  the 
complainant  has  failed  to  show,  either  in  his  bill  or  by  the 
proof,  any  interest  in  the  subject  matter  of  controversy,  which 
will  enable  him  to  maintain  this  suit.  And  as  this  objection 
goes  to  the  very  ground  of  the  right  asserted,  it  will  be  first 
considered. 

In  his  bill,  the  complainant  states,  that  he,  in  connection  with 
the  other  members  of  the  Piatt  company,  formed  an  association 
to  purchase  public  lands.  And  this  allegation  is  proved  by  an 
instrument  of  writing  signed  by  the  parties.  And  it  appears 
from  the  bill  and  the  evidence,  that  the  company  paid  a  large 
•um  on  the  purchases  made  by  them  separately,  and  as  con- 
nected with  the  Port  Lawrence  Company.  It  does  not  ap- 
pear how  thisr  money  was  obtained,  whether  by  an  equal  con- 
tribution of  the  partners  or  otherwise;  nor  is  it  necessary  for 
the  purposesr  of  this  suit,  that  this  should  appear.  It  is  enough 
to  show  that  the  complainant,  and  the  others  named,  were 
partners,  and  that  the  money  paid  was  the  money  of  the  cbm- 
pany;  that  the  lands  purchased  were  for  the  interest  of  the 
company;  and  all  this  is  sufficiently  shown  by  the  pleading  and 
evidence. 
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The  next  point  which  it  seems  proper,  in  the  order  of  time, 
to  examine,  is,  as  to  the  legality  of  the  joint  purchase  by  the 
two  companies  at  the  public  sale.  On  the  part  of  the  defend- 
ants, it  is  contended  there  was.  an  unlawful  combination,  be- 
tween these  associations,  to  purchase  the  public  lands  at  the 
sale  at  a  reduced  price.  That,  in  effect,  they  agreed  not  to  bid 
against  each  other,  and  by  that  means,  bought  the  tracts  stated 
at  a  less  price  than  they  would  have  sold  for.  And  that,  un- 
der such  circumstances,  neither  a  Court  of  Law  nor  a  Court 
of  Chancery  will  give  any  relief. 

That  the  contract  was  made  in  fraud  of  the  law  and  against 
public  policy,  and,  consequently,  can  receive  no  coontenance 
in  a  court  of  justice. 

This  question  was  raised  by  the  pleas  in  bar  above  noticed, 
but  as  the  pleas  were  held  to  be  defective  on  other  grounds,  it 
was  not  then  decided. 

The  first  and  leading  authority  on  this  subject,  is  in  the  case 
of  Bofwell  V.  Christie^  1  Cowp.,  395.  The  plaintiff  sent  a 
horse  to  ap  auctioneer  to  be  sold  with  other  goods,  which  b^ 
longed  to  a  deceased  person,  the  whole  of  which  were  to  be 
sold  to  the  best  bidder;  but  the  auctioneer  was.  directed  not 
to  sell  the  horse  under  £15— he  was  bid  off  for  £6  \^^* 
And  the  question  was,  whether  the  owner  may  employ  another 
person  to  bid  for  him  privately.  The  Court  considered  this 
unfair,  and  that  it  was  a  fraud  upon  the  public  to  thiov  this 
horse  into  the  sale  of  goods  represented  as  being  an  executor's. 
The  plaintiff  was  nopsuited.  Upon  the  authority  of  this  case, 
was,  afterwards,  decided  Haward  v.  CcLstk^  6  Term  Rep.,  64S. 
In  that  case,  it  was  held  that  where  puffers  were  secretly  em- 
ployed by  the  seller,  the  sale  was  fraudulent,  and  the  bidder  to 
whom  the  property  was  struck  off,  was  not  obliged  to  com- 
plete the  contract. 
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In  the  case  of  Jones  r*  Caswell^  3  John.  Ch.  cases,  29,  it  was 
decided  that  no  recovery  could  be  had  upon  the  note  in  ques- 
tion, as  it  had  been  given  to  induce  the  plaintiff  not  to  bid  at 
a  sheriffs  sale.    That  it  was  against  public  policy. 

A  contract  made  in  fraud  of  a  law  will  not  be  enforced,  or 
where  it  grpws  immediately  out  of,  or  is  connected  with,  an 
illegal  or  immoral  act.  Hannay  v.  Eve,  3  Cranch  Rep.,  243. 
Armstrong  v.  Toler,  1 1  Wheat.  Rep.,  2^8. 

In  1  Story's  Eq.,  290,  it  is  laid  down  that  agreements, 
whereby  parties  agree  not  to  bid  against  each  other  at  a  pub- 
lic auction,  especisJly  on  a  sale  of  chattels^  or  other  property 
on  execution,  are  held  void,  as  against  public  policy.  And  so, 
if  underbidders  or  puffers  are  employed  at  an  auction  to  en- 
hance-the  price  and  deceive  other  bidders,  and  they  are  in  fact 
misled,  the  sale  will  be  void.  Doolin  v.  Ward^  6  John.  Rep., 
194.  Wilbur  V.  How^  8  John.  Rep.,  444.  Bartk  v.  Adms*  of 
Coleman^  4  Peter's  Rep.,  184.  Craig  et  dL  v.  The  State  of 
Missouri,  Id.  436.  An  unlimited  number  of  authorities  might 
be  cited  to  show,  that  a  contract  made  in  violation  of  the  law, 
or  against  its  settled  policy,  will  not  be  enforced.  In  1  Mc' 
Lean's  Rep.,  300  and  301,  a  number  of  authorities  are  cited  to 
sustain  that  position.  And  also  a  number  which,  to  some  ex- 
tent, conflict  with  some  of  the  principles  laid  down  in  Gowper 
and  in  other  authorities. 

In  the  case  of  Conelly  v.  Parsons^  3  Yes.  624,  it  is  said  to  be 
the  common  practice  for  bidders  not  to  bid  against  each  other 
for  particular  lots.  And  as  a  protection  against  this,  it  is  said 
the  seller  may  employ  persons  to  bid  for  him.  Bromly  \*Att^ 
Id.  623.  The  purchaser  objected  to  a  specific  performance  on 
the  ground  that  the  vendor  employed  a  person  to  bid  against 
him,  and  the  fact  was  admitted.  The  property  was  put  up  at 
£90a  The  defendant  bid  £10,  and  the  person  employed  by 
the  plaintiff  bid  £920,  the  defendant  then  bid  £950,  and  it  Was 
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knocked  down  to  him.  Under  these  circumstances,  Lord 
Loughborough  decreed  a  specific  performance.  A 

It  would  seem  not  to  be  reasonable  or  just  in  every  case, 
without  regard  to  circumstaitces,  where  a  aeller  of  property 
has  employed  a  bidder  to  protect  his  interest,  to  hold  the  sale 
void.  But  however  this  may  be,  there  can  be  no  doubt  that  an 
association  of  individuals  may  be  formed  for  the  purpose  of 
purchasing  property,  either  at  public  or  private  sale.  This  is 
nothing  more  than  a  limited  partnership  for  a  special  object, 
and  it  is  strictly  legal.  Si^ch  associations,  it  is  known,  hare 
been  formed  to  purchase  the  public  lands  at  public  auction  and 
otherwise;  and  no  objection  is  believed  to  have  been  made  to 
them  by  the  Government. 

At  the  time  the  sale  in  question  was  made,  the  law  fixed  the 
minimum  price  at  two  dollars  per  acre,  for  which  the  land  most 
sell;  and  this  guarded  the  public  interest.  After  the  sale,  any 
of  the  lands  which  had  been  offered  and  not  sold,  were  liable  to 
be  entered,  at  that  price.  And  the  whole  policy  of  the  Gov- 
ernment has  regarded  a  fair  and  open  competition  as  more  im- 
portant, than  to  obtain  a  high  price  for  the  land.  This  is 
shown  by  the  reductions  of  the  price  of  the  public  lands,  the 
liberal  manner  in  which  pre-emption  rights  have  been  giren, 
and  the  indulgencies  granted  to  purcbasef  s  under  the  credit 
system. 

In  the  present  case,  there  was  no  agreement  that  one  com- 
pany should  not  bid  against  the  other,  but  that  certain  tracts 
being  desired  by  both  companies,  should  be  purchased  for  the 
joint  interest  of  both.  Was  there  any  thing  immoral  in  this! 
Was  it  in  fraud  of  the  law,  or  against  the  public  policy? 

We  can  best  judge  of  ah  action  by  its  eflect.  And  what 
was  the  efiect  of  this  combination  which  is  so  much  complain- 
ed of?  The  two  tracts  of  land  in  controversy,  numbered  one 
and  two,  containing  about  four  hundred  acres,  sold  for  about 
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twenty  thousand  dollars;  and  the  other  tracts  purchased  by  the 
joint  company,  sold  h^her  than  other  tracts  purchased  by  m- 
dividuals. 

If  this  transaction  then  be  scrutinized,  it  will  be  found  to 
have  operated  most  beneficially  to  the  Government,  and  inju- 
riously only  to  the  purchasers.  They  agreed  to  pay  a  much 
greater  sum  than  the  land  was  worth.  A  sum  so  extravagant, 
that,  to  save*  the  company  from  ruin  under,  the  pressure  of  the 
times,  they  were  obliged  to  relinquish  it  to  the  Government. 
And  it  is  said  that  the  company  had  determined  to  forfeit  the 
payment  on  these  tracts  of  more  than  four  thousand  dollars 
which  they  had  made,  rather  than  pay  the  balance  of  the  pur- 
chase money,  before  the  relief  law  of  1821  was  passed.  And 
yet  the  counsel  for  the  defendants  contend  that,  by  reason  of 
this  combination,  tracts  one  and  two  were  sold  for  less  than 
they  would  under  other  circumstances  have  sold  for.  What- 
ever other  objection  may  be  urged  to  this  association,  there 
would  seem  to  be  no  ground  for  this  objection. 

In  another  branch  of  the  argument,  the  character  of  Baum 
is  relied  on  against  the  imputations  made  in  the  bill;  and  with 
how  much  greater  force  may  the  same  aigument  be  used  against 
the  imputations  of  the  answers,  by  referring  to  the  Port  Law- 
rence Company,  which  included*  Baum,  the  defendant,  Oliver, 
and  other  gentlemen  of  high  character. 

This  transaction,  in  our  view,  is  sustainable  oi^  principle  and 
authority.  And  if  in  this  view  doubts  could  arise,  still  it  would 
not  follow  that  the  defence  could  be  available  to  the  defend- 
ants. 

We  consider  the  purchase  fair  to  the  public,  to  bidders,  and 
free  from  objection  under  the  law.  It  was  sanctioned  by  the 
Government,  and  that  without  objection.  But  if  objection 
could  be  made  to  the  purchase,  it  could  avail  the  defendants 
nothing*    The  sale  was  not  only  sanctioned  by  the  Govern- 
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ment,  but,  under  the  relief  law  of  h831,  the  transaction  wu 
again  sanctioned,  and  assumes  a  new  aspect  by  the  appiicatioa 
of  the  money  paid  on  tracts  pne  and  two,  to  complete  the  pay- 
ments on  other  purchases. 

Where  persons  have  combined  to  defraud  the  public,  and 
one  individual  happens  to  get  the  advantage  of  another,  no 
Court  will  grant  relief.  The  agreement  being  infected  with 
fraud,  and  each  party  being  alike  guilty,  no  Court  ys'i\  appor- 
tion between  them  the  wages  of  their  iniquity. 

But  the  Port  Lawrence  Company,  in  their  association  and 
purchase,  were  guilty  of  no  immorality.  They  violated  no 
public  policy  or  law;  they  did  nothing  injurious  to  the  paUic 
interests — ^nothing  which  had  not  been  ordinarily  done,  in  sim- 
ilar cases,  under  the  sanction  of  the  Gk>vemment«  A  rale 
which  would  enable  a  participator  in  such  a  transaction,  who 
had  obtained  a  title  for  the  land  purchased,  to  shelter  himself 
from  responsibility  under  the  plea  of  fraud,  would  itself  become 
an  instrument  of  the  grossest  injustice.  It  is  due  to  the  jus- 
tice of  the  case,  to  the  character  of  the  persons  concerned,  not 
excepting  the  defendant,  Oliver,  to  vindicate  the  transaction 
from  any  just  imputation  of  fraud. 

And  this  defence  of  fraud  at  the  public  sale,  as  it  regards  the 
interests  of  the  other  principal  defendant,  Williams,  is  equally 
unsustainable.  He  was  not  a  party  to  the  purchase  at  the 
sale,  but  Subsequently  having  acquired  an  interest  in  the  lands 
purchased,  it  is  insisted  that  his  right  is  not  examinable  on  ac- 
count of  the  original  fraud.  In  other  words,  that  a  vendee  in- 
stead of  relying  upon  his  contract  of  purchase,  may  hold  the 
property  by  showmg  that  the  vendor  had  obtained  it  fraudu- 
lently, or  against  public  policy;  and  this  without  having  the 
shadow  of  a  right,  except  that  which  is  derived  under  the  ven- 
dor.   When  such  a  rule  shall  be  sanctioned  by  that  Court, 
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whose  deciflion  is  the  law  of  this  Court,  it  will  here  be. recog- 
nized* 

Where  a  person's  property  is  taken  by  execution  and  sold 
against  his  consent,  it  is  just  and  proper  that  his  intetests 
should  be  scrupulously  guarded.  The  property  to  be  sold  is 
generally  of  small  amount,  and  but  few  persons  attend  the  sale 
under  the  limited  notice  required  to  be  given.  Any.  combinar 
tion  which  shall  defeat  a  fair  competition,  under  such  circum- 
stances, would  be  unlawful;  and  any  contract,  on  which  such 
combination  was  formed,  would  be  void.  But  suppose  at  such 
a  sale,  some  two  or  three  individuals  being  desirous  of  purchas- 
ing the  property,  associate  together  for  that  purpose,  and  buy 
the  property  at  its  full  value,  there  being  an  open  sale  and  com- 
petition, could  the  purchase  be  set  aside  ?  And  if,  in  addition 
to  this,  the  owner  of  the  property  subsequently  to  the  sale  re- 
ceives it  back  again,  and  gives  to  the  purchasers,  other  property 
or  money  in  lieu  of  it,  would  the  transaction  be  fraudulent? 
And  could  one  of  the  party  purchasers,  having  got  possession 
of  the  property  or  money  received  in  exchange,  and  claiming 
it  as  his  own,  protect  himself  against  his  partners,  on  the  ground 
that  the  original  purchase  was  fraudulent? 

The  public  sales  of  lands  are  made  on  a  liberal  and  national 
scale.  Notiee  of  a  sale  is  given  throughput  the  United  States, 
and  the  large  amount  of  the  public  domain  to  be  sold  on  such 
an  occasion,  not  unfrequently  attracts  particular  attention  in 
every  part  of  the  Union.  Vast  numbers  of  persons  attend  the 
sale,  and  hundreds,  if  not  thousands,  become  bidders.  Such 
regulatious  as  are  deemed  necessary  to  protect  the  public  in- 
terests are  adopted  by  Congress,  and,  under  their  authority, 
by  the  Executive  branch  of  the  Grovemment. 

It  may  well  be  doubted  whether  a  rule  which  may  be  salu- 
tary and  just  in  a  sale  on  execution,  must  be  equally  applicable 
to  a  sale  of  the  public  lands  by  the  Government  For  the  pres- 
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ent  purpose  it  is  enough  to  say,  that  we  see  nothing  in  the  ori- 
ginal purchase  of  the  lands  in  question,  which  can  affect  its  va- 
lidity. 

We  will  now  examine  the  jurisdiction  of  the  courts  of  the 
Michigan  Territory,  before  whom  the  proceedings  in  attach- 
ment, and  the  decree  of  sale  of  the  mortgaged  premises,  were 
had. 

No  judgment  or  decree  of  the  courts  of  any  State  or  Terri- 
tory can  operate  upon  the  title  to  lands  in  smother  State  or 
Territory.  It  is  peculiarly  the  province  of  the  sovereign  pow- 
er to  regulate,  whether  by  operation  of  law  or  by  actoal  con- 
veyances, the  transfer  of  real  estate  within  its  own  jurisdic- 
tion. And  no  donvey  ance  or  will,  executed  in  a  foreign  State, 
can  have  any  effect,  except  under  the  laws  of  the  State  where 
the  land  is  situated. 

That  the  lands  in  controversy  in  this  suit  are  now  within 
the  acknowledged  jurisdiction  of  Ohio,  is  admitted;  but  it  is 
contended  they  were  within  the  jurisdiction  of  Michigan  at  the 
time  the  proceedings  stated  took  place. 

By  the  law  of  Congress  authorizing  the  people  of  Ohio  to 
form  a  State  Government,  it  is  declared,  that  the  State  to  be 
formed  shall  be  bounded  ^on  the  north  by  an  east  and  west 
line  drawn  to  the  southerly  extreme  of  Lake  Michigan,  run- 
ning east,  after  intersecting  the  due  north  line  aforesaid,  from 
the  mouth  of  the  Great  Miami,  until  it  shall  intersect  Lake 
Erie,  or  the  territorial  line,  and  thence  with  the  same  through 
Lake  Erie,"  &c.    This  boundary  was  adopted  by  the  conven- 
tion, and  was  copied  into  the  constitution  of  Ohio,  with  a  pro- 
viso ^that  if  the  southerly  bend  or  extreme  of  Lake  MichigaD 
should  extend  so  far  south  that  a  line  drawn  due  east  from  it 
should  not  intersect  Lake  Erie,  or  if  it  should  intersect  the  said 
lake  east  of  the  mouth  of  the  Miami  river  of  the  lake,  then  and 
in  that  case,  with  the  assent  of  the  Congress  of  the  United 
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States,  the  northern  boundary  of  the  State  shcdl  be  established 
by,  and  extended  to,  a  direct  line  running  from  the  southern 
extremity  of  Lake  Michigan  to  the  most  northerly  cape  of  the 
Miami  bay,  after  intersecting  the  due  north  line  from  the  mouth 
of  the  Great  Miami  river  as  aforesaid;  thence  northeast  to  the 
territorial  line,  and  by  the  said  territorial  line  to  the  Pennsyl- 
vania line;"  and  the  constitution  was  sanctioned  by  Congress 
with  this  proviso. 

Under  a  law  of  1813,  the  Surveyor  General  of  the  United 
States  caused  two  lines  to  be  run,  one  in  conformity  with  the 
act  of  Congress,  copied  into  the  constitution  of  Ohio,  and  the 
other  as  called  for  by  the  proviso  in  the  constitution*  And, 
in  pursuance  of  a  law  of  1831,  the  President  of  th^  United 
States  caused  to  be  ascertained,  by  observation,  the  latitude 
and  longitude  of  the  most  northerly  oape  of  the  Miami  bay, 
and  also  the  point  at  which  a  direct  line  drawn  east  from  the 
southerly  extreme  of  Lake  Michigan  will  intersect  the  Mauoiee 
river  and  bay«  And  it  was  found  that  the  latter  line  was  forty 
one  degrees  thirty  seven  minutes  and  seven  seconds  north,  and 
the  former  forty  one  degrees  forty  four  minutes  and  seven 
seconds  north.  These  observations  are  supposed  to  corres^ 
pond  with  the  lines  fun  by  the  Surveyor  General.  Neither 
the  lines  nor  the  observations  seem  to  have  been  satisfactory 
to  the  parties  concerned,  but  they  are  sufficiently  accurate  for 
the  question  of  jurisdiction  in  this  case. 

From  the  proviso  in  the  constitution  it  appears,  that  the 
northern  boundary  was  to  run  to  the  most  northerly  cape  of 
the  Maumee  bay,  and  if  the  Ime  running  east  should  be  south 
of  that,  with  the  assent  of  Congress,  it  was  to  be  so  altered  as 
to  run  to  the  cape.  But  the  consent  of  Congress  being  a  con- 
ditioQ  precedent  to  any  deviation  from  an  east  line,  such  line 
being  run,  constituted  the  northern  boundary  of  Ohio  until 
changed  under  the  sanction  of  Congress.    The  required  assent 
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of  Congress  was  given  by  the  act  of  the  SSd  June^  1 836,  which 
declared  ^that  the  northern  boundary  of  the  State  of  Ohio  shaS 
be  established  by,  and  extend  to,  a  direct  line  running  from 
the  southern  extremity  of  Lake  Michigan  to  the  most  north- 
erly cape  of  the  Miami  bay*" 

As  the  northern  boundary  of  Ohio,  whether  tevnporarfly  or 
permanently  established,  constituted,  in  that  part,  the  soathen 
boundary  of  Michigan,  it,  foHows  that  the  jurisdiction  of  Mich- 
igan was  properly  exercised  nprth  of  the  line,  and  -that  of  Ohio 
south  of  it.  And  it  would  seem  that  the  alteration  of  the  line, 
with  the  assent  of  Congress,  which  extended  the  jurisdictioii 
of  Ohio  further  north,  should  not  aflect  titles  acquured  in  sny 
legal  form  under  the  jurisdiction  of  Michigan. 

This  is  a  very  different  question  from  one  which  arises  under 
a  disputed  location  of  boundary.  In  such  a  case,  the  settle- 
ment of  the  boundary  shows  whether  the  jurisdiction  exercised 
by  the  litigant  parties  has  been  rightfully  or  wrongfully  exer- 
cised. But  in  the  present  case  it  is  clear,  that  the  jurisdicttoD 
of  Ohio  could  not  be  legally  exercised  north  of  the  eastlme, 
until  the  assent  of  Congress  to  a  Ime  that  should  strike  the 
cape  was  obtained*  No  question  can  arise  aa  to  the  power  of 
Congress  to  act  in  the  case,  as  Ohio,  in  her  own  constitution, 
made  their  consent  a  condition  precedent  and  indispenssUe. 

It  is  admitted  that  the  land  in  controversy  lies  north  of  the 
east  line,  and  south  of  the  line  runnbg  to  the  cape.  And  thb 
would  seem  to  determine  the  right  of  jurisdiction  to  be  in  Ificb- 
igan,  until  the  act  of  1 836. 

We  wiH  now  examine  the  nature  and  extent  of  the  agency 
of  Qaum,  and  also  of  that  of  Oliver. 

There  is  no  evidence  in  writing  which  shows  the  natare  of 
the  trust  vested  in  Baum.  It  appears  from  the  bill  and  answen, 
that  tracts  one  and  two  were  purchased  by  the  Port  Lawrence 
Company,  with  the  view  of  laying  out  and  building  up  a  towa; 
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and  that  Banm  was  appointed  a  trustee  to  sell  lots  in  the  town, 
make  titles,  and  superintend  the  concerns  of  the  company* 
In  his  deposition  Judge  Burnet  says  his  impression  is,  ^that 
Baum's  powers  were  general  and  unrestricted.  That  the  com- 
pany relied  on  his  judgment  and  correctness  in  every  thing  re- 
lating to  their  interest,  and  expedted*he  would  lay  out  a  town 
and  dispose  of  the  lots  as  he  thought  best.  He  says  the  com- 
pany did  not  meet  often,  nor  did  they  frequently  give  instruc- 
tions to  Baum.  They  seemed  to  rely  on  his  prudence  and  dis- 
cretion.'' 

In  their  instructions  to  Oliver,  to  lay  out  the  town,  &c.,  the 
proprietors  of  the. Port  LaWrence  Company  say  ^an  immedi- 
ate correspondence  is  to  be  opened  by  the  agent  with  Martin 
Baum,  Esq.,  of  this  oUy,  (Cincinnati,)  who  will  act  as  trustee 
for  the  proprietors;  and  every  information  will  be  given  to  him^ 
in  relation  to  the  business  of  the  ogency,  the  progress  of  the 
settlement^  and  the  sale  of  lots,  that  may  be  required  or  deemed 
essential  to  the  interests  of  the  concern.'' 

The  complainant  states,  in  the  amended'  bill,  that  BaCim  was 
appointed  trustee,  and  accepted  the  trust;  and  that  it  was 
agreed  ^that  the  certificates  for  said  tracts  should  be  assigned 
to  him  to  enable  him  to  execute  the  trust."  He,  it  seems,  had 
power  to  appoint  an  agent,  and  he  did  appoint  Oliver.  Baum 
acted  in  this  agency,  it  is  insisted,  until  his  death.  There  is 
no  pretence  that  it  was  terminated  prior  to  the  assignment  by 
him  of  the  lands  of  the  company.  He  also  acted  as  agent  for 
the  Baum  company,  in  relation  to  other  lands  held  in  their  own 
right. 

Oliver's  agency  was  constituted  under  the  hand  and  seal  of 
Baum.  The  instrument  is  dated  the  14th  August,  1817,  and 
authorized  Oliver,  ^in  the  name  of  Baum,  to  sell  and  dispose  of 
the  lots  in  a  town  to  foe  laid  out  at  Swan  Creek,  on  the  Miami 
of  the  lake,  agreeably  to  a  letter  of  instructions  therewith  de- 
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livered,  and  to  receive  payment  for  the  same  from  the  purchas- 
ers; and  to  execute  and  deliver  certificates,  in  the  nature  of 
title  bonds,  for  the  lots  by  him  sold;  and  to  do  all  lawful  acts 
requisite  for  effecting  the  premises." 

As  it  regards  the  pldn  of  the  town,  the  conditions  on  which 
lots  were  to  be  sold,  &c.,  Oliver  received  from  the  proprietors 
a  letter  of  instruciions,  bearing  the  same  date  as  the  power  of 
attorney  from  Baum,  and  also  a  letter  of  instructicms  from  him 
of  the  same  date,  and  which  is  an  exact  copy  of  that  of  the  pro- 
prietors. 

On  the  same  day  Baum  addressed  a  letter  to  Oliver,  in  which, 
after  referrmg  to  his  agency,  he  says,  ^^your  appointment  is  for 
one  year,  commencing  this  day,  for  which  services  so  rendered 
you  are  entitled  to  receive  from  the  proprietors  twelve  hund- 
red dollars.''  And  he  further  remarks:  ^And  the  proprietors 
of  the  lands  lying  in  that  county,  but^  which  is  a  distinct  con- 
cern from  the  above,  have  agreed  to  allow  you  three  hundred 
dollars  for  attending  to  their  separate  business."  And  there  is 
among  the  papers  a  regular  {>ower  of  attorney,  from  Baum  to 
Oliver,  in  regard  to  this  separate  interest,  of  the  same  date  as 
the  above. 

In  the  spring  of  1818,  Oliver  was  appointed  Cashier  of  the 
Miami  Exporting  Company  Bank;. and  on  the  first  of  July  en- 
suing he  assumed  the  duties  of  that  appointment.  At  this  time, 
he  alledges  in  his  answer,  he  surrendered  his  agency  to  Baum, 
and  made  with  him  a  final  settlement.  He  admits,  however, 
that  being  interested  teith  Baum  in  town  lots  223  and  324,  on 
which  they  built  a  warehouse  and  other  improvements,  and 
having  other  lands  in  the  neighborhood,  and  possessing  a  better 
knowledge  of  the  business  and  interests  of  the  Port  Lawrence 
Company  than  any  one  of  the  parties  concerned,  he  was  re- 
peatedly brought  in  contact  with  Baum,  was  consulted  by  him, 
and  on  his  occauonal  visits  to  the  Maumee  country,  was  in- 
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trusted  with  business  for  .the  company  after  the  close  of  his 
agency* 

On  the  part  of  the  complainant,  it  is  contended  that  his 
agency  continued,  and  did  not  terminate  on  his  assuming  the 
duties  of  Cashier;  knd  in  proof  of  this  his  acts  are  relied  on. 

The  power  of  attorney  to  Oliver  was  unlimited  as  to  time, 
and.  there  is  nothing  which  restricts  it  to  one  year,  unless  it  be 
the  letter  which  fixes  his  compensation;  and  the  limitation  of 
this  letter  may  be  considered  perhaps  as  much,  if  not  more, 
with  reference  to  the  salary  allowed^  than  to  the  authority  given 
him.  The  duties,  however,  of  Cashier,  were  wholly  incompat- 
ible with  that  general  superintending  agency  which  it  would 
seem,  from  the  salary  paid,  was  at  first  contemplated.  He  re- 
sided a  considerable  part  of  the  first  year  of  his  agency  at  Port 
Liawrence,  and  gave  the  greater  part  of  his  time  to  the  con- 
cerns of  the  company..  '    . 

He  alledges,  in  his  answer,  that  Peter  6.  Oliver,  in  1818,  and 
for  three  years  thereafter,  acted  as  agent  for  the  company; 
and  being  young  and  inexperienced,  the  defendant  frequently 
advised  him  respecting  the  business.  And  John  E.  Hunt,  the 
defendant  also  alledges,  acted  as  agent  for  the  company.  But 
it  seems  from  the  accounts  stated  by  Baum  against  the  Port 
Lawrence  Company,  and  also  by  accounts  presented  by  Oliver 
to  Baum  for  services  rendered  and  moneys  paid,  that  he  acted 
as  his  agent,  at  least  to  some  extent,  down  to  the  spring  of  the 
year  1830.  It  is  true  that  several  of  these  accounts  related 
chiefly,  and  some  of  them  exclusively,  to  th^  concern  of  the 
Baum  company,  which  was  entirely  distinct  from  the  Port  Law- 
rence Company.  The  last  account  rendered  contains  a  charge 
for  surveying  two  small  tracts  which  related  to  the  Port  Law- 
rence Company.  In  fact,  his  claims  against  the  Port  Law- 
rence Company,  on  which  was  instituted  his  legal  proceedings, 
and  on  which  his  whole  title  rests,  except  the  amount  paid  by 
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him  and  hb  partner,  Baum^  for  lots  233  and  224,  and  their  ioh 
provements,  were  founded  on  moneys  refunded  by  him  to  pa^ 
chasers  of  town  lots  and  services  rendered.  This  could  only 
have  been  done  in  the  capacity  of  agent.  It  cannot  be  suppos- 
ed that  as  a  mere  volunteer,  without  authority,  he  would  make 
these  advances;  indeed,  this  is  not  pretended  by  the  defendant. 
He  alledges  that,  having  been  agent  in  selling  the  lots,  and  in- 
strumental  in  inducing  many  to  purchase,  he  felt  bound  to  aid 
in  indemnifying  them  after  the  town  tracts  were  relinquished 
to  the  Government. 

The  agency  which  Oliver  exercised,  after  his  duties  as  Cash- 
ier commenced,  was  of  a  more  limited  character  than  that 
with  which  he  was  at  first  invested.  He  was  not  bound,  per* 
haps,  to  give  any  fixed  portion  of  his  time  to  the  business  of  the 
company;  but  that  be  did  transact^  after  the  1st  July,  1818, 
the  principal  business  of  the  Port  Lawrence  Company,  is  shown 
by  his  acts  and  declarations. 

On  the  19th  September,  1818,  associated  with  Win.  iL 
Worthington,  he  divided  between  the  proprietors  the  unsold 
lots.  And  in  a  letter  to  Sage,  dated  at  Fiqua,  March  37, 1895, 
he  says,  ^the  company  (meaning  the  Port  Lawr^ice  Company) 
were  and  are  laigely  indebted  to  me;  and  at  the  request  cf 
Mr.  Baum,  trustee,  I  continued,  after  disposing  of  my  interest 
in  the  company,  to  aid  in  the  perplexing  business  of  the  oon- 
cern,  as  I  understood  the  details  better  than  himself."  And  in 
reference  to  Mr.  Prentice,  a  purchaser  of  the  Port  Lawrence 
Company,  he  says,  ^I  procured  him  a  deed,  and  other  things, 
for  his  advantage.  Mr.  Prentice  knows  I  would  not  have 
acted  without  authority,"  &c.  In  1 823,  Prentice  swears,  **be- 
ing  at  Cincinnati,  to  settle  for  work  done  at  Port  Lawrence, 
where  he  sav^  Oliver  and  Baum,  and  viras  told  by  both  of  them 
that  Oliver  was  stiU  the  agent  of  the  proprietors  of  Port  Law- 
rence." 
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examined  the  authority  under  which  Baum  and  Oli- 
ver acted^  we  wiU  now  consider  their  acts,  separately  and  con- 
jointly^  as  they,  are  supposed  to  be  G^onnected  with  the  merits 
of  diis  case. 

The  assignment  of  tracts  three  and  four  was  made  by  Oli- 
ver to  Baum,  the  1 5th  September,  1821;  and  about  the  same 
time  the  Piatt  company  assigned  to  him  tracts  one,  two,  eighty 
six  and  eighty  seven,  and  also  the  five  quarter  sections;  and  at 
the  same  time  Baum  appointed  the  defendant,  Micajah  T.  Wi!* 
liams,  agent,  to  relinquish  to  the  Government  tracts  one  and 
two,  and  to  apply  the  money  which  had  oeen  paid  on  them  to 
the  full  payment  of  other  tracts. 

The  assignment  of  the  tracts  owned  by  ti^e  Port  Lawrence 
Company  may  have  been  made  in  pursuance  of  the  trust  vested 
in  Baum ;  but  the  complainant  asserts  that  the  five  quarter 
sections  were  ass^ed  to  him,  to  enable  hijsi  to  apply  to  their 
full  payment  a  part  of  the  money  arising  from  the  relinquished 
tracts.  There  is  no  evidence  which  contradicts  this  averment, 
and  the  circumstances  of  the  case  gostroi^y  toestaUish  it. 

The  act  of  the  3d  March,  1891,  under  which  the  relinquish- 
ment was  made,  requires  ^the  legal  holder  of  any  certificate, 
or  certificates,  to  file  a  rifelinquishment  with  the  register  of  the 
land  office,  and  to  apply  the  money  which  had  beenpaid  on  the 
relinquished  tract  to  the  payment  of  others.'?  An  assignment 
of  the  five  quarter  sections  to  Baum.  enabled  his  agent  to  coin- 
plete  the  payments  on  them  by  the  above  apprppriation* 

The  bill  alledges,  that  tracts  one  and  two  were  relinquished 
by  the  Port  Lawrence  Company,  with  the  intention  of  repur- 
chasing them.  This  is  denied  by  the  answers;  and  Judge  Bur* 
net,  in  his  deposition,  states  that  he  was  a  member  of  the  Port 
Lawrence  Compatay,  and  was  unapprited  of  any  such  inten* 
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Oa  the  90th  January,  1 822,  foar  monthB  after  the  jelinqoisb- 
ment,  Baam  prepared  a  petition  to  CoQgress,  stadng  the  pQ^ 
chase  of  the  two  tracts  relinquished^  the  purchase  money  far 
which  amounted  to  about  twenty  thousand  dollars;  diat  inAo* 
gust,  18t7,  a  town  was  laid  out  on  them  by  him,  and  that  many 
of  the  lots  were  sold,  and  bonds  for  a  title  given  to  the  pur- 
chasers; that  the  reduction  of  the  price  of  the  public  lands  by 
Congress,  and  the  pressure  of  the  times,  disabled  him  from  pay- 
ing  the  purchase  money  to  the  Government,  and  he  was  obliged 
to  surrender  the  tracts  to  the  United  States ;  that  being  unable 
to  make  titles,  he  was  liable  to  suits  for  damages  by  the  {HI^ 
chasers  of  lots;  and  he  prays  that  the  tracts  might  be  agsin 
offered  for  sale,  or  that  relief  in  some  other  form  might  begifea 
him«  ^ 

This  petition  was  forwarded  to  Mr.  Ross,  a  member  of  Ccmh 
gress  from  Ohio,  who  presented  it  to  the  House  of  Rapresenta- 
tivds. 

On  the  2Mh  December,  1822,  Baum  forwarded  a  duplicate  of 
the  above  petition'  to  Congress,  in  a  letter  to  Mr.  Brown,  a 
•  Senator  from  Ohio,  in  which  he  says:  ^  Inclosed  is  the  peti- 
tioD,  signed  by  myself  only;  still,  others  have  an  interest  in  it;^' 
naming  Williams,  Piatt,  and  others;  and  he  speaks  of  the  just 
claim  which  be  and  his  associates  had  for  redress.  In  another 
letter  to  Mr.  Brown,  on  the  sam^  subject,  of  the  6th  February, 
1835,  he  says — ^the  tracts  purchased  by  himself  and  bis  asso- 
ciates can  be  ascertained  at  the  land  office.'* 

The  20th  January,  1833,  Baum  agreed  with  Prentice,  wbo 
purchased  lot  193,  that  if  Baum  and  his^wsociates  should  re* 
purchase  lots  one  and  two,  so  as  to  be  able  to  make  a  title  to 
lot  193,  they  might  do  so,  and  Prentice  agreed  to  relinquish  the 
90  acres,  in  lot  86,  which  he  had  received  in  lieu  of  it;  and  a 
similar  arrangement  was  made  with  Jacob  Bromley  for  lot  71, 
in  Port  Lawrence. 
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In  a  letter  to  Mr.  Graham,  the  Gommiflsioiier  of  the  General 
Land  Office,  dated  20th  July,  1827,  Baum  says:  ^In  eonse- 
qaence  of  the  President's  proclatnation,  iinnouncmg  the  sales 
of  lands,  he  attended  at  Delaware,  on  the  9th  instant,  but  was 
mach.  disappointed  to  find  that,  by  the  instructions  of  tiie  Gen- 
eral Land  Office,  lands  north 'of  thc^  Ohio  boundary  were  not 
offeted  for  sale;''  and,  he  says,  that  he  went  there  for  the 
express  purpose  of  purchasing  tracts  one  and  two,  in  the 
Manmee  reservation,  which  he  had  formerly  owned,  and  relin*- 
qaished.  He  says,  ^  these  lands  were  bought  in  the  names  of 
difierent  persons,  and  were  afterwards  transferred  to  him,  as 
agent,  for  the  purpose  of  managing  and  conveying  them,  in 
case  of  sales*"  He  says,  ^he  petitioned  Congress  on  the  sub- 
ject early  in  1822,  but  believes  no  decision  has  yet  been  made; 
that  the  case  was  still  before  Congress,  and  he  hopes  for  a  fa- 
vorable result.'^  It  is  intimated,  he  remarks,  ^  that  the  trustees 
of  the  seminary  lands  of  the  Michigan  Territory  have  had  suffi- 
cient influence  to  delay  the  sale,  with  a  view  to  locate  those 
two  tracts;  and  he  protests  against  such  an  arrangement,  as 
they  have  no  claim  to  the  lands  whatever,  but  that  his  is  # 
strong  claim,  and  that  he  was  determined  to  pursue  it  in  every 
possible  way,  until  he  obtained  justice." 

Prentice,  a  witness^  swears  that  he,  having  purchased  a  lot 
in  Port  Lawrence,  went  to  Cincinnati,  in  1 833,  to  claim  an 
adjustment  of  his  demand;  and,  whilst  there,  Banm  told  him 
that  tracts,  one  and  two,  had  been  surrendered  to  the  Untied 
States,  but  that  he  expected  he,  and  his  associates,  would  pur- 
chase back  said  tracts^  and  go  on  with  the  building  of  the  town ; 
and  that,  in  such  an  event,  the  witness  diould  have  the  lot,  sur- 
rendered by  him,  at  the  original  price  and  interest.  For  this 
lot,  Baum  sold  to  Prentice  30  acres,  in  tract  86,  which  Prentice 
agreed,  in  writing,  to  relinquish  for  his  original  lot,  should  the 
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above  purchase  of  lots^  oae  .and  two,  be  ^ade.  A  siiiular  con- 
tract was  made  with  Bromley. 

On  the  1 3th  January,  1 830,  an  act  o(  Congress  was  pused, 
which  authorised  the  trustees  of  the  University  of  Michigu 
^to  exchange,  with  Martin  Baum  and  others,  the  tracts  of  land 
designated  as  river  lots,  numbered  one  and  two,  in  the  United 
States  reserve,  &Cv  heretofore  purchased  from  the  U.  States, 
and  which  have  been  relinquished  by  the  said  Martin  Bi^om," 
&c.— which  tracts,  under  the  act  of  the  30th  May,  1836,  bad 
been  selected  by  the  Secretary  of  the  Treasury  for  said  Uni- 
versity— ^  for  such  other  hinds  as  may  be  agreed  nfoa  by 
them." 

As  before  remarked,  Baum,  as  the  agent  of  the  Port  Law- 
rence Company,  on  the  10th  September,  1833,  gave  to  Oliver 
a  certificate,  that  there  was  due  to  him  from  the  Piatt  Com- 
pany,  two  hundred  and  thirteen  dollars  and  ten  cents. 

Of  this  transaction,  the  defendant  Oliver,  in  his  answer^  says, 
^he  was  occasionally  authorized  by  Baum,  soon  after  the  relin- 
quishment, to  take  up  claims  of  purchasers. of  lots  in  Port  Law^ 
#ence;  which  he  did,  and  the  amouiU  was  refunded  to  him  bj 
said  Baum.  In  this  way,  in  1833^  he  paid  to  purchasers,  for 
their  claims,  $436  14,  expecting  Baum  to  refund  the  same,  on 
his  return  home.  But,  on  presenting  his  account,  fiaam  de- 
clined paying  it,  alledging  that  the  Piatt  company  had  refiased 
to  contribute  any  further,  and  that  he  must  get  their  share  out 
of  that  company." 

On  the  part  of  the  complainant,  it  is  insisted  that,  at  the  time 
this  certificate  was  given,  no  part  of  the  amount  was  owing  by 
the  Piatt  comply. 

To  this  inquiry  the  defendants  object,  that  they  are  not  re- 
sponsible for  Baum's  errors,  and  that  their  title  was  derived 
under  a  judgment  at  law. 
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So  &r  its  it  may  be  necessary  to  consider  the  judgment 
merely,  and  the  proceedings  under  it,  collaterally,  we  can 
neither  go  into  the  grounds  of  the  action,  nor  the  technicality 
of  the  procedure.  If  the  Court  had  jurisdiction  of  the  subject 
matter,  by  a  levy  of  the  attachment,  we  can  not  avoid  the 
efiect  of  the  judgment,  by  errors  either  before,  or  after,  its  ren- 
dition»  But  there  are  other  aspects  of  the  case,  arising  from 
die  relations  and  acts  of  the  parties,  in  which  this  inquiry  may 
be  important. 

Prior  to  the  date  of  the'  certificate,  Qiver  states,  in  his  an- 
swer, that,  having  made  similar  disbursements  for  the  Port 
Lawrence  Company,  they  were  refunded  by  Baum*  The  ac* 
count  agamst  the  Port  Lawrence  Company,  made  out  by 
Baum,  as  agent,  it  is  presumed,  contains  an  account  of  all  his 
dbbursements.  This  would  seem  to  be  the  case  from  an  in- 
spection of  the  account.  The  first  item,  of  $69  50,  is  for  so 
much  paid  to  Williams,,  for  services,  as  agents  under  the  relief 
law.  The  next  is,  for  $221  07,  paid  Oliver,  the  21st  October, 
1831,  for  so  much  refunded  by  him  to  Port  Lawrence  purchas- 
ers of  lots.  And  the  next  chaise  is,  for  $426  04,  paid  to  Oliver, 
on  the  same  account,  on  the  10th  September,  1 822.  This  must 
be  the  sum  to  which  Oliver  alludes,  in  his  answer,  as-  having 
been  paid  by  him.  and  for  the  one  hcdf  of  which  the  above  cer- 
tificate was  given  by  Baum. 

From  the  account  of  Baum,  including  the  above  sum,  it  ap- 
pears he  had  paid,  as  agent  of  the  Port  liiwrence  Company, 
the  10th  September,  1 822,  the  date  of  the  certificate,  $706  61 ; 
one  half  of  which  sum,  being  $353  30*,  was  justly  chargeable 
to  the  Piatt  company. 

In  the  account,  Piatt  is  credited  with  $25,  paid  to  Williams, 
in  1 821 ;  and  there  remains  the  sum  of  $474  59,  which  belong- 
ed, as  has  been  shown,  to  the  Piatt  company,  but  which  was 
applied,  at  the  relinquishment  of  tracts,  one  md  two,  to  the 
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payment  of  lands  which  had  been  entered  by  the  Baum  com- 
pany. 

It  is  stated  there  was  an  arrangement  with  John  H.  Piatt, 
that  the  Piatt  company  should  receive,  in  payment  for  this  sum, 
Miami  Exporting  Company  paper,  which  was.  at  a  discount  of 
more  than  fifty  per  cent*  Of  this  agreement,  there  is  no  evi- 
dence, except  a  memorandum  in  the  account  of  Baum;  and,  by 
whom  made,  or  on  whose  authority,  does  not  appear.  If  it 
may  be  supposed  to  have  been  made  by  BaUm,  yet  it  may  not 
have  been  made  on  his  own  knowledge  of  the  fact.  It  is  very 
singular  that  this  sum,  having  been  received  by  the  U.  States,  as 
equal  to  specie,  from  the  Banm  company,  in  payment  for  land, 
should  be  agreed  to  be  received  by  the  Piatt  company,  when  it 
might  be  convenient  for  the  Baum  company  to  pay  it,  in  hank 
paper  worth  not  more  than  fotty  cents  to  the  dollar.  That  the 
Piatt  company  agreed  to  receive  the  payment  of  this  sum,  in 
this  manner,  is  so  Unreasonable  as  not  to  recjuire  our  belief 
without  evidence.  The  memorandum  appears  to  have  been 
loosely  made,  about  two  years  after  the  relinquishment,  and  is 
without  any  authentication.  It  is  not  a  matter  which  is  prop- 
erly an  item  in  an  account,  and  can,  therefore,  derive  but  little, 
if  any,  force  from  the  manner  m  which  it  is  brought  into  the 
account. 

In  the  account  there  is  a  credit  entered  for  half  the  amoont 
of  this  sum,  to  the  Piatt  company  $  but  we  think,  under  theci^ 
cumstances,  the  credit  should  have  been  for  the  full  amount 
But  whether  the  credit  should  have  been  for  the  whole,  or  one 
half  of  the  amount,  the  certificate,  given  by  Baum  to  CHiver, 
was  incorrect. 

If  the  Piatt  company  were  entitled  to  a  credit  for  the  foil 
sum,  on  the  10th  September,  18S2,  the  Baum  company  were  in 
debt  to  them  about  $140;  if  for  but  half  the  sum,  they  were  in 
arrear  to  the  Baum  tompatty  only  $9U 
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Aboat  six  weeks  after  Oliver  obtained  the  certificate,  he 
wrote  a  letter  to  the  complainant,  informing  him  that  he  had 
the  acGOont  against  the  Piatt  company,  and,  as  he  did  not  know 
the  particular  interest  of  the  members  of  that  company,  he 
asked  the  favor  of  the  complainant  to  state  to  him  the  propria* 
tors,  and  their  respective  interests;  and  he  also  asked  him  to 
say  when  it  would  be  convenient  to  arrange  his  proportion. 
What  answer,  if  any^  was  returned,  doe^  not  appear^  nor  does 
it  appear  that  the  complainant  paid  any  part  of  this  claim. 
Whether,  having  a  knowledge  that  the  Piatt  company  could 
not  be  in  arrear  for  the  payments  made  to  the  purchasers 
of  lotfl,  or  from  mere  negligence,  the  complainant  failed  to  pay 
the  whole||or  any  part  of  this  claim,  we  are  left  to  conjecture. 

An  attachment  was  issued  by  Olivei:  on  this  demand,  as  be- 
fore stated,  the  5th  October,  1825,  in  the  county  of  Monroe, 
and  Territory  of  Michigan.  As,  an  excuse  for  this  proceeding, 
he  alledges,  in  his  answer,  that  Worth  and  Worthiugton,  of  the 
Piatt  company,  had  left  Cincinnati;  that  John  H.  Piatt  had 
deceased,,  and  his  estate  was  insolvent. 

John  H.  Piatt  departed  this  life  in  February,  1822,  and  his 
estate,  which  was  very  large,  it  is  admitted,  was  found  to  be 
insolvent.  But  it  does  not  follow  that  his  representatives 
would  not  have  paid  a  small  sum,  to  save  the  estate  from  n  sac- 
rifice of  property,  if  it  had  been  demanded  of  them.  However 
this  may  be,  it  is  not  denied,  and  seems  to  be  admitted,  that 
the  complainant,  who  lives  near  the  Ohio  river,  in  Kentucky, 
about  forty  miles  below  Cincinnati,  is  a  man  of  large  property; 
and,  it  appears,  that  he  was  oft^i;!  at  Cincinnati,  and  might 
have  been  made  amenable  tp  process  issued  at  that  place. 
Under  these  circumstances  it  is  unaccountable,  if  the  defend- 
ant Oliver  had  no  other  object  than  to  collect  the  small  demand 
of  $313,  that  he  should  have  resorted  to  an  attachment  in 
Michigan,  more  than  two  hundred  miles  distant  from  Cincin- 
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nati,  the  place  of  his  residence*  In  addition  to  this  coiuideia- 
tion,  the  Baum  company,  as  partners  of  the  Port  LawreDce 
Company,  were  liable,  equally  with  the  Piatt  company,  for  the 
payment  of  this  sum;  and,  in  fact,  a  suit  could  not  have  been 
sustained  against  a  part  of  the  Port  Lawrence  Company,  under 
a  proper  defence,  for  a  debt  due  by  that  company.  1  Story's 
Equity,  629.  Botenquet  v.  Wray^  6  Taunt  597.  2  Bos.  & 
Pull.  120. 

But,  if  this  were  known  to  the  defendant,  he  had  little  ground 
to  apprehend  any  difficulty,  in  prosecuting  the  suit,  in  a  foreign 
and  so  remote  a  tribunal.  Of  the  pendency  of  the  attachment, 
no  one  of  the  Piatt  company  seems  to  have  had  notice,  until 
long  after  the  judgment  was  entered. 

The  object  of  the  bill,  in  this  case,  is  to  open  up  the  accounts 
of  the  parties,  and  to  set  aside,  or  disregard,  the  proceedings  by 
attachment;  and,  also,  the  decree  of  foreclosure,  and  sale  of  the 
mortgaged  premises,  for  the  reasons  alledged.  And  we  are 
now  to  consider  the  attachment  suit. 

Several  objections  are  taken,  which  might  well  be  uiged,on 
a  writ  of  error,  before  a  court  which  could  supervise  the  judg- 
ment of  the  Monroe  court;  and,  it  is  contended,  that  they  may 
be  here  considered  and  decide^.  We  think  otherwise.  So  far 
as  the  question  of  jurisdiction  or  fraud  is  made,  or  the  efect 
which  the;  relations  of  the  parties  may  have,  the  case  is  fully 
and  fairly  before  us;  but,  beyond  this,  we  can  not  go. 

The  County  Court  of  Monroe  appear  to  have  a  right  to  issue 
a  writ  of  attachment,  and,  from  the  record,  it  seems  the  writ 
was  levied.  We  can  not,  now,  examine  any  patter  which 
might  have  been  pleaded  in  abatement;  but  an  important  ques- 
tion has  been  raised,  which  goes  to  the  foundation  of  the  action, 
and  this  we  may  examine.  We  do  not  refer  to  the  fact  of  the 
indebtment  of  the  Piatt  company,  which  has  already  been  in* 
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7estigated,  but  to  the  question,  whether  theinterest  of  the  com- 
pany, in  these  quarter  sections,  was  liable  to  be  attached? 

Under  the  writ,  the  rights  and  credits  of  the  defendant  may 
be  attached;  but  are  not  these  rights  and  credits  demands  on 
which  a  suit  at  law  may  be  brought,?  In  some  respects,  ah 
attachment  differs  from  an  execution.  A  chose  in  action,  or 
an  existing  debt,  however  evidenced,  can  not  be  reached  by  an 
execution,  but  may  be  levied  on  by  an  attachment. 

It  is  clear*that  the  estate,  in  the  hands  of  the  trustee,  is  not 
subject  to  any  of  his  incumbrances.  He  holds  it  for  the  benefit 
of  the  cestoi  que  trusts,  and  it  is  not  subject  to  his  specialty, 
judgment,  or  the  dower  of  his  widow.  1  Peer  Wm.  278.  3 
Id.  318. 

The  members  of  the  Piatt  company  hold  a  resulting  trust  in 
the  premises,  which  is  not  evidenced^  it  is  believed,  by  any 
deed  or  agreement  in  writing.  This  interest,  clearly,  could  « 
not  be  reached  by  an  execution;  but  may  it  be  attached? 
Under  the  statute  of  frauds  in  England,  a  trust  estate  may  be 
sold  on  execution;  but  such  sale  is  by  virtue  of  the  statute. 
That  it  may  be  made  liable  to  creditors,  by  a  proceeding  in 
chancery,  is  not  contested;  and  it  would  seem  that  this  is  the 
most  appropriate,  if  not  the  only,  mode  by  which  such  an  in* 
terest  can  be  made  liable  to  creditors. 

On  an  attachment,  how  is  the  mature  of  the  trust  to  be  ascer- 
tained, and  the  extent  of  the  interest  of  the  cestui  que  trusts? 
These  things,  as  in  the  present  case,  may  not  be  evidenced  by 
writing;  and  a  court,  on  an  attachment,  have  no  means  of  as- 
certaining them.  It  would  seem,  indeed,  that  all  the  objections 
to  a  transfer  of  such  an  interest  on  execution,  equally  apply  to 
a  transfer  on  an  attachment.  The  vagueness  and  confusion, 
and  probable  sacrifice  of  property  would  be  as  great  in  the  one 
case  as  in  the  other.  « 
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The  language  of  Lord  Eilenborougb,  8  East.  481,  though 
made  ia  reference  to  a  sale  of  an  equitable  interest  on  execo- 
tion,  may  well  be  applied  to  this  case*  ^The  sheriff  couU  only 
sell,  subject  to  the  trusts;  that^  the  execution  creditor,  or  the 
Tendee,  would  still  be  obliged  to  go  into  equity  to  get  an  a& 
count,  or  to  redeem  prior  incumbrances^  which  might  have  been 
done,  in  the  first  instance,  by  a  judgment  creditor,  with  lets 
expense  and  delay,  besides  the  destruction  of  the  debtor's  es- 
tate, which,  under  so  much  doubt  and  difficulty,  would  sell 
greatly  under  value;  so  that  a  large  equitable  interest  might 
be  exhausted  in  satisfaction  of  a  small  demand,  to  the  detrioeDt 
of  other  creditors." 

At  common  law  it  is  a  well  settled  principle,  that  an  equity 
is  not  liable  to  an  execution.  In  some  of  the  States  it  has  been 
held  that  an  equity  of  redemption  may  be  so  sold,  and,  in  oth- 
ers, such  an  equity  is  made  subject  to  execution  by  statute. 
But  wherever  the  common  law  rule  prevails,  an  equitable  inter- 
est can  not  be  sold  on  execution.  1  Ves.  jun*  431.  5  Bos.& 
Pull.  461.  6  Rand.  355.  4  Kent's  Com.  153,  154.  John  P. 
Vartness  v.  Hyatt  et  aL^  13  Peters'  Rep.  394.     2  Saond.  11* 

In  the  case  of  Clark* s  Exeaiiors  v.  Wilson,  3  Wash.  C.  C. 
Bep.  560,  it  was  held  that  a  foreign  attachment  will  not  lie  to 
recover  damages,  for  the  breach  of  a  contract,  where  the  dama- 
ges are  uncertain,  and  without  any  rule,  furnished  hj  the  con- 
tract itself,  for  their  measurement. 

In  the  case  of  Pratt  et  al.  v.  Law  et  dL,  9  Cranch,  450,  it 
was  held  that,  in  the  State  of  Maryland,  an  equity  of  redemp- 
tion is  liable  to  an  attachment.  But  the  Court,  in  that  case, 
say:  ^  we  are  not  now  at  liberty  to  enter  into  the  consideFa- 
tion  of  the  question,  whether  an  equitable  interest,  in  lands  and 
tenements,  is  subject  to  attachment  under  the  laws  of  Mary- 
land, as  the  Court  of  Appeals  of  that  State  had  decided  the 
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point  That  decision  was  made  under  Xhfi  provisioni  of  the 
attachment  law  of  that  State." 

In  looking  into  the  report  of  that  case  it  will  be  found  that, 
although  the  effect  of  the  judgment  of  the  Court  of  Appeals  of 
Maryland  was  correctly  stated  by  the  Supreme  Court,  yet  the 
Court  of  Appeals,  in  fact,  decided  the  case  on  a  different  point. 
Subsequently  to  that  case,  an  act  of  Maryland  subjected  the 
equity  of  redemption  to  legal  process.  ^ 

lathe  3d  of  N«  Hampshire  Rep.  13,  and  10  John.  Rep.  481, 
it  is  decided  that  an  equity  of  redemption  can  not  be  attached, 
la  the  case  of  Bailam  t.  Tucker  et  oL^  1  Pick;  Rep.  399,  it 
was  said  that  it  was  only  by  statute  that  equities,  or  rights  to 
redeem,  are  subject  to  attachment  by  ordinary  process.  A 
creditor  can  Teach  such  an  interest  of  his  debtor  only  by  resort^ 
ing  to  a  court  of  eqyity. 

But  the  interest  of  the  Piatt  company  was  not  an  equity  of 
redemption,  in  which  the  mortgagor,  for  many  purposes,  may 
be  conndered  as  holding  the  legal  estate.  The  legal  estate  be» 
iag  in  the  Government,  the  trustee  could,  at  most,  have  held 
only  an  equity,  subject  to  the  equity  of  his  cestui  que  trusts. 
And  how  is  such  an  interest  to  be  reached  by  an  action  at 
law? 

There  is  believed  to  have  been  no  statute  or  rule  of  decision 
in  the  territory  at  the  time,  which  made  such  an  mterest  liaUe, 
at  law,  to  the  claims  of  creditors.  And,  by  the  rules  of  tt|e 
common  law,  we  think  it  could  not  be  levied  on  by  an  execu- 
tion or  an  attachment.  We  can  perceive  no  reason  why  this 
interest  should  not  be  liable  to  both  these  processes,  if  liable,  to 
either. 

If  the  interest  of  the  Piatt  company  in  these  quarter  sections 
could  not  be  reached  by,  a  proceeding  at  law,  the  defendant  ac- 
quired no  right,  by  his  purchase,  under  the  attachment. 
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It  is  insisted,  if  this  were  the  case,  that  ^  equity  is  not  the 
place  to  vacate  judicial  proceedings  for  technical  formalities." 
But  is  this  a  technical  formality?  It  has  no  reference  to  the 
technical  mode  of  proceeding  in  the  attachment,  but  goes  to 
the  foundation  of  the  suit.  If  the  interest  in  these  lands  was 
not  liable^to  an  attachment  at  law,  is  the  question  merely  a 
formal  one?  And  why  may  not  the  question  be  raised  as  well 
in  a  court  of  chancery  as  in  a  court  of  law? 

It  was  the  proper  service  of  the  attachment  only  which  could 
give  the  Court  jurisdiction.  And  if  the  writ  were  attempted 
to  be  served  by  attaching  an  interest  which  was  not  attachable, 
the  Court  could  legally  take  no  jurisdiction,  and  their  proceed- 
ings were  void.  This  does  not  vacate  the  proceedings.  They 
stand  as  they  at  first  stood.  But  they  were  coram  non  judice, 
and  not  binding  upon  any  one. 

In  the  case  of  Vanness  v.  Hyatt^  aboVe  cited,  which  was  a 
proceeding  in  chancery,  the  Court  held  that  the  sale  of  an 
equity  of  redemption,  on  execution,  was  void,  such  an  interest 
not  being  liable  to  execution.  ^Courts'  of  equity  will,  in  effect, 
examine  the  judgments  of  foreign  courts,  and  even  the  sales 
made  under  those  judgments,  where  fraud  has  intervened,  or 
under  the  judgments  a  grossly  inequitable  advantage  has 
been  taken.  In  such  cases,  they  do  not  disregard  such  jodg- 
raents,  or  directly  annul  them;  but  they  determine  the  equities 
of  the  case  in  the  same  manner  as  if  the  proceedings  had  been 
matters  in  pais,  subject  to  their  general  jurisdiction."  3  Story's 
Eq.  dSl.  Lord  Clarendon  v.  /oAn^ton,  3  Ves.  jun^  110.  J(uk' 
son  V.  Petrie^  10  Ves.  166.     WhiU  v.  JEfa/Z,  12  Ves.  32U 

But  if  the  purchase,  under  the  attachment,  be  invalid,  may 
not  the  defendant  assert  his  right  to  these  lands  under  the  as- 
signment from  Baum? 

There  can  be  no  doubt  that,  under  this  assignment,  he  was 
enabled  to  obtain  the  patents  in  his  own  name.    If  the  record 


DECEMBER  TERM,  1840.  301 

Pi<tt  9.  Olhrer,  WUliaiM  et  aL 

of  tiie  attachment  suit,  and  the  deed  of  the  creditors  only  had 
been  presented  to  the  land  office,  the  proceedings  would  not 
have  been  considered,  it  is  presumed,  as  authorizing  patents  for 
the  different  tracts  to  be  issued  in  the  name  of  the  defendant* 
The  assignment  of  the  certificates  by  Baum,  and  this  only, 
enabled  the  defendant  to  perfect,  in  form,  his  title* 

It  is  contended  that  Baum  held  these  lands  in  trust,  to  make 
good  payments  that  might  become  due  from  the  Piatt  to  the 
Port  Lawrence  Company.  And,  it  is  strongly  urged  that,  at 
least,  the  Port  J^wrence  Company  had  a  lien  on  these  lands 
for  the  sum  of  f  1,248,  paid  on  them  by  a  transfer  of  that  sum, 
at  the  time  tracts  one  and  two  were  relinquished. 

That  these  quarter  sections  were  purchased  by  the  Piatt 
company  on  their  own  account,  at  the  public  sale,  is  admitted. 
And  the  complainant  alledges  that  they  were  assigned  to  Baum 
m  September,  1821,  in  order  that  payments  on  them  to  the 
United  States  might  be  completed  under  the  relief  law,  and  for 
no  other  purpose.  And  these  payments  were  made,  it  would 
seem,  in  pursuance  ofthis  intention. 

This  allegation  of  the  bill  is  not  positively  denied  by  the  an- 
swers, but  the  defendants  jsay  they  have  no  recollection  of  it, 
and  that  they  understood  the  lands  were  held  by  Baum  as  a 
pledge  for  payments  by  the  Piatt  company,  and  that  Baum  had 
power  to  sell  them* 

Now,  at  the  time  these  tracts  were  assigned,  it  is  not  proba- 
ble they  could  have  been  given  as  a  pledge  or  security,  as  at 
that  time  there  were  no  demands  against  the  Port  Lawrence 
Company,  except  from  the  United  States,  which  were  paid  by 
the  relinquishment.  And,  if  such  an  agreement  were  made 
subsequently,  where  is  the  evidence  of  it?  This  matter,  set  up 
in  the  answer,  is  not  responsive  to  the  bill,  and  requires  proof, 
and  there  are  no  facts  or  circumstances  of  the  case  which  con- 
duce to  show  that  there  was  any  such  agreement  or  under- 
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standing  between  the  parties*  On  the  contrary,  the  facts  and 
circuiDstances  go  strongly  in  support  of  this  allegation  in  the 
bill,  and  the  answers  do  not  positively  deny  it.  We  feel  oiu^ 
selves  authorized,  therefore,  to  assume  the  fact,  as  proved,  that 
the  object  of  the  assignment  to  Baum  of  these  quarter  sectioiis, 
by  the  Piatt  company,  is  truly  stated  in  the  bill. 

But  was  there  a  Hen  on  these  lands  by  the  Port  Lawrence 
Company,  on  account  of  the  f  1,S48  paid  on  them? 

It  will  at  once  be  admitted  that  the  lien,  if  any,  on  these  lands 
was  of  the  same  nature  as  a  lien  on  the  lands  of  the  Baum  com- 
pany, paid  for  at  the  same  time,  and  with  a  part  of  the  same 
fund.  And  if  Baum  could,  under  this  lien,  sell  the  Piatt  com- 
pany lands  to  pay  the  debts  of  the  Port  Lawrence  Company, 
he  could  sell  the  Baum  company  lands  for  the  same  purpose. 

After  paying  in  full  for  the  lands  still  held  by  the  Port  Law- 
rence Company,  the  surplus  fund  belonged  equally  to  the  Baum 
and  Piatt  companies;  and,  it  being  paid  to  them  in  that  propor- 
tion, no  ground  is  perceived  on  which  to  raise  a  lien  on  the 
fund^  or  on  the  lands  purchased  by  it,  which  would  not  apply 
generally  to  the  property  owned  by  the  respective  companies. 

The  fund  being  paid,  was  mixed  ^p  with  the  other  property 
of  the  companies,  and  how  could  it  afterwards  be  separated! 
The  argument  is,  that  the  fund,  having  been  applied,  draws 
after  it,  and  subjects  to  the  same  lien,  the  whole  property  with 
which  it  is  connected. 

There  are  cases  where  an  agent  mixes  up  the  funds  of  his 
principal  with  his  own,  that  this  consequence  may  follow;  bat 
these  cases,  in  fact  and  in  principle,  are  wholly  dissimilar  from 
the  one  now  under  consideration.  But  it  is  unnecessary  to 
ai^e  this  point.  If  the  lien  existed,  it  did  not  authorize  the 
assignment  of  the  certificates  by  Baum.  A  lien  is  a  charge 
upon  the  thing,  and  not  a  property  in  it.  3  Story's  £q.  461* 
9  P.  Wm.  90.    Ex  parte  Knotty  11  Yes.  617. 
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Baum  received  the  assignment  of  the  certificates  for  a  spe- 
cific purpose,  and,  that  purpose  being  accomplished,  he  was  a 
mere  recipient  of  the  title,  having  no  power  over  the  land* 
Nor  i^  it  necessary,  on  this  point,  to  discuss  the  question, 
whether  the  relation  which  Oliver  bore  to  the  Port  Lawrence 
Company,  as  agent,  forbid  his  purchase  of  these  lands.  He 
took  the  assignment  of  the  certificates  with  a  full  knowledge  of 
the  nature  of  the  trust  vested  in  Baum. 

If  he  did  not  know  these  were  the  lands  of  the  Piatt  compa- 
ny, why  did  he  proceed  against  them  by  attaichment  as  sucht 
And  why,  it  may  be  emphatically  asked,  did  he  prosecute  a 
demand  against  that  company,  for  which  the  Port  Lawrence 
Company  were  liable?  Oliver  had  been  a  member  of  the  Port 
Lawrence  Company,  and  as  an  agent,  for  a  time  at  least, 
managed  their  principal  concerns.  In  his  own  words,  ^^he  was 
better  acquainted  with  the  concerns  of  that  company  than  the 
trustee."  No  man  understood  better  than  he  the  interests  of 
the  Baum  and  Piatt  companies,  separately  and  conjointly.  Hav- 
ing this  knowledge,  the  assignment  of  these  certificates  to  him, 
by  Baum,  could  convey  no  greater  interest  than  was  vested  in 
the  assignor.  OKver,  as  assignee,  must,  therefore,  be  treated 
as  holding  the  lands  in  trust  for  the  use  of  the  cestui  que  trusts, 
subject  to  any  equitable  or  legal  liens  which  may  exist.  2 
Peer  Wm's,  706.     1  and  2  Cruise's  Di.,  title  12,  ch.  4,  489. 

We  come  now  to  examine  that  branch  of  the  case  that  rests 
on  the  mortgage  and  the  proceedings  under  it. 

The  mortgage  was  given  by  Baum,  as  before  stated,  on 
tracts  three,  four,  eighty  six,  and  eighty  seven,  to  secure  to 
Oliver  the  payment  of  on  account  against  the  Port  Lawrence 
Company,  amounting  to  the  sum  of  $1,635  47. 

With  the  view  to  sustain  the  charges  in  the  bill,  the  counsel 
of  the  complainant  have  enterisd  into  a  detailed  statement  and 
argument  to  show  that  this  account  was  incorrectly  stated^  and 
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that  a  part  of  it  only  was  due  the  9th  June,  1 823,  when  it  wu 
exhibited* 

The  entire  account  amounted  to  the  sum  of  $2,727  4U,  of 
which  sum  $1,536  4Si  appeared  to  be  due  to  Oliver  and 
Baum  for  the  purchase  money  paid  on  town  lots  223  and  234, 
and  moneys  expended  in  rnaking  improvements  thereotf,  in- 
cluding interest.  Without  any  impeachment^  it  may  be  re- 
marked, as  a  singular  circumstance,  that  the  trustee  and  agent, 
being  equally  interested  in  this  part  of  the  account^  shoold 
have  acted  upon  it,  and  that  the  trustee  should  have  executed  a 
mortgage  on  the  entire  property  of  the  Port  Lawrence  Com- 
pany for  the  payment  of  it,  and  the  additional  sum  of  $  1 ,1 80  93 
for  so  much  money  paid  to  Stickney  and  Henderson. 

On  the  account  of  Oliver  there  was  a  credit  of  $773  24, 
cash  paid  by  Baum,  and  two  other  small  items  by  Prentice 
and  Hunt,  which  being  deducted  from  the  grosa  amount  of 
the  account,  left  the  balance  for  which  the  mortgage  was 
given* 

That  Baum,  as  trustee,  had  a  right  to  sell  and  convey  Ipts  in 
the  town  of  Lawrenceport,  is  clear;  indeed,  that  seemed  to 
be  the  principal  object  in  vesting  him  with  the  title.  It  is  not 
equally  clear  that  this  right  to  sell  and  convey  extended  to  the 
other  tracts.  But  taking  this  as  granted,  what  interest  did 
the  mortgage  cover?  The  fee  being  in  the  government,  the 
equity  only  was  covered  by  the  mortgage;  it  was,  then,  in 
this  sense,  an  equitable  mortgage.  About  the  one  half  of  the 
sum  for  which  it  was  given  was  payable  to  Oliver  as  the  part- 
ner of  the  trustee.  Independent,  then,  of  this  partnership 
transaction,  there  was  raised  by  this  mortgage  about  the  sum 
of  one.  thousand  dollars,  for  the  benefit  of  the.  Port  Lawrence 
Company,  which  could  have  afforded  that  company  but  little 
relief*  But  small  as  was  the  sum,  it  will  be  found  in  the 
sequel  to  have  been  more  than  enough  to  purchase,  at  the 
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sale  under  the  mortgage,  the  whole  of  the  property  of  the  com- 
pany. 

Proceedings  were  instituted  on  the  mortgage  the  13th  Oc- 
tober, 1 836,  in  the  Supreme  Court  of  the  Michigan  Territory. 
Baum  only  was  made  defendant;  a  decree  for  the  sale  of  the 
premises  was  obtained,  and  they  were  sold  to  the  defendant 
for  the  sum  of  $618  56  the  1st  of  September,  1898. 

Was  this  sale  bincQng  on  the  members  of  the  Port  Lawrence 
Company,  who  were  not  made  parties  to  the  suit? 

That  every  member  of  the  company  was  directly  interested 
in  the  suit,  is  evident.  But  it  is  contended  that  *^the  title  by 
the  certificates  being  in  Baum,  and  the  interest  of  all  the 
others  being  involved  in  his  title,  they  were  not  necessary 
parties  to  the  proceedings."  And,  in  support  of  this  proposi- 
tion, 3  Broken  borough's  Rep.  21,  and  8  Ohio  Rep.  500,  are 
cited. 

The  case  in  Brokenborough  is  not  shnilar  to  the  one  under 
consideration.  All  persons  having  distinct  interests,  says  the 
late  Chief  Justice,  ^must  undoubtedly  be  brought  into  court; 
bi:tt  where  the  interest  of  one  person  is  involved  in  that  of 
another,  and  that  other  possesses  the  legal  right,  so  that  the 
interest  may  be  asserted  in  his  name,  it  is  not  always  necessa- 
ry to  bring  both  before  the  court.  Thus,  he  says,  a  trustee 
may  sue  without  naming  the  cestui  que  trust  as  a  party.''  &c. 
That  suit  may  be  maintained  in  some  cases  in  the  name  of  the 
trustee,  without  naming  the  cestui  que  trust,  is  admitted;  but 
this  can  Hot  be  done  where  the  object  of  the  suit  is  to  divest 
the  vested  tight  of  the  cestui  que  trust. 

The  Court  held,  in  8  Ohio  Rep.,  above  cited,  that  a  deed 
which  conveyed  certain  lands  in  trust  could  be  set  aside  at  the 
suit  of  the  grantor,  on  the  ground  of  fraud,  without  making 
those  who  might  claim  in  remainder  or  reversion,  parties.    The 
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right  barred  in  that  case  had  not  vested  at  the  time  of  the  de- 
cree. 

In  the  case  of  Caldwell  v.  Taggart  et  al.j  4  Peters^  Rep. 
302,  the  Court  say — all  persons  are  to  be  made  parties  ivho 
are  legally  or  beneficially  interested  in  the  subject  matter  and 
result  of  the  suit,  extending  in  most  cases  to  heirs  at  law,  trus- 
tees, and  executors.  Thus,  where  a  remainderman  in  tail 
brought  a  bill  against  the  tenant  for  life,  to  have  the  title-deeds 
brought  into  court,  and  there  were  annuitants  on  the  reve^ 
sion,  and  a  child  interested  for  a  term  of  years  prior  to  the 
limitation  to  the  plaintiff;  that  is,  incumbrances  prior  and 
posterior  to  the  plaintiff's.  Lord  Hardwicke,  3  Atk.  570,  refus- 
ed^ decree  without  first  making  them  parties. 

So,  where  a  husband,  tenant  for  life,  remainder  to  hia  wife 
for  life,  remainder  over,  brought  his  bill,  without  joining  the 
wife,  the  objection  was  made  and  sustained,  on  the  ground 
that  if  there  was  a  decree  against  the  husband  it  would  not 
bind  the  wife.     1  Atk.  289. 

To  a  bill  of  foreclosure  of  a  mortgage,  all  incumbrances,  or 
persons  having  an  interest  at  the  commencement  of  the  suit, 
subsequent  as  well  as  prior  to  the  plaintiff's  mortgage,  must 
be  made  parties,  otherwise  they  will  not  be  bound  by  the  de- 
cree.  Haines  aiid  others  v.  Beach  and  others^  3  John*  Cb. 
Rep.  469.  Draper  v.  the  Earl  of  Clarendon^  2  Vera.  517. 
Godfrey  v.  ChedweU^  2  Vem.  601.  Hobert  v.  -AMoU,  2P. 
Wma.  643.  Fall  v.  Broum^  2  Brown's  Ch.  Rep.  276.  PoU 
V.  Clinton^  12  Ves.  48,  59.    Monday  v.  Mondfty^  4  Ves.  3SS. 

A  bill  of  foreclosure  against  parties  to  whom  an  equity  of 
redemption  had  been  assigned  upon  trust  for  sale,  and  to  divide 
the  surplus  among  certain  persons  named,  was  held  defective 
for  want  of  the  cestui  que  trusts,  as  parties  interested  in  the 
equity  of  redemption  not  being  made  parties,  although  it  vas 
provided  by  the  deed,  that  the  receipts  of  the  trustees  should 
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be  a  discharge*     Colverly  v.  Philps  and  others^  6  Madd.  239. 

In  Story's  Eq.  PI.  187,  it  is  laid  down  as  a  general  rule,  in 
cases  of  trusts,  that  in  suits  respecting  the  trust  property, 
brought  either  by  or  against  the  trustees,  the  cestui  que  trusts, 
as  well  as  the  trustees,  are  necessary  parties^  And  where  the 
suit  is  by  or  against  the  cestui  que  trust  the  trustees  are,  also, 
necessary  parties*  The  trustees  have  the  legal,  the  cestui  que 
trusts  the  equitable,  right;  they  are  both,  therefore,  necessary 
parties  to  protect  their  interests.  Cooper's  Eq.  PI.  34.  Mitf. 
Eq.  PL,  by  Jeremy,  176, 179.  Adams  v.  St.  L^ger^  1  B.  and 
Beat.  1 81, 1 84, 1 85;  1  Sim.  and  Stu.  105.  Wood  v.  Williams^ 
A  Madd.  Rep.  186.  Burt  v.  Dennet,  3  Bro.  Ch.  Rep.  335. 
Osbom  y.  Fellows,  1  Russ.  and  M.  741.  Mdlin  v.  Malin,  ' 
3  John.  Ch*  Rep.  338. 

If  a  trustee  bring  a  bill  for  a  specific  performance  of  articles, 
the  cestui  que  trust  should  be  made  parties.  Douglass  v.  Hors- 
fallj  3  Sim.  and  Stu.  184.  3  John.  Ch.  Rep.  338.  Story's 
Eq.  PI.  188,189. 

So  if  a  bill  for  the  redemption,  or  a  bill  for  the  foreclosure, 
of  a  mortgage,  should  be  brought  against  a  trustee,  the  cestui 
que  trusts  are  in  each  case  necessary  parties.  Story's  Eq.  PI. 
190.  Colverly  v.  Philps,  6  Madd.  Rep.  339.  Whistler  y. 
Webbj  Bunb.  Rep.  53. 

There  are  some  qualifications  to  this  rule,  as  where  there  is 
a  fixed  trust  fund,  aiid  each  cestui  que  trust  has  a  certain 
aliquot  part  in  it,  distinct  from  the  others,  so  that  there  is  no 
common  interest  in  the  object  of  the  bill;  the  others  need  not 
be  made  parties.  Smith  y.  Srunv,  3  Madd.  Rep.  10.  Mont- 
gomerie  y.  Marquis  of  Bath,  3  Yes.  560.  Lowe  y.  Morgan, 
1  Bro.  Ch.  Rep.  335. 

If  the  demand  upon  the  trust  property  existed  before  the 
creation  of  the  trust,  a  suit  may  be  sustained  against  the  trus- 
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tee,  without  making  the  cestui  que  trusts  parties.    Story^s  £q. 
PI.  191. 

And  where  there  is  a  general  trust  for  creditors  or  othen, 
whose  demands  are  not  specified  in  the  creation  of  the  trust, 
as  their  number  or  the  difficulty  of  ascertaining  who  may  an- 
swer, &6.9  it  is  not  necessary  tamake  all  the  creditors  parties. 
The  bill  should  state,  in  such  case,  that  it  is  filed  in  behalf  of 
all  interested*    Story's  Eq.  PI.  192. 

And  it  is  upon  this  ground  of  the  numerous  parties,  as  well 
as  upon  the  ground  of  a  virtual  representation,  and  of  the  gen* 
eral  nature  of  the  trust,  that  trustees  of  real  estate  for  the  pay- 
ment of  debts  may  ordinarily  sustain  a  suit,  either  as  plaintifi 
or  defendants,  without  bringing  before  the  Oomt  the  creditors 
or  legatees  for  whom  they  are  trustees,  which,  in  many  cases, 
would  be  almost  impossiUe.    Story's  £q.  PI.  192 

•Ail  these  modifications  of  the  rule  rest  upon  the  ground  that 
it  would  be  extremely  inconvenient,  if  not  impracticable,  from 
the  number  of  persons  interested,  to  make  them  parties.  But 
no  such  excuse  exists  in  the  present  case.  The  ce^i  que 
trusts  were  not  numerous,  and  they  were  known  to  Oliver, 
and  should  have  been  made  parties  tc  the  bill  to  foreclose  the 
mortgage.  They  were,  in  fact,  the  only  persons  beneficially 
interested  in  the  mortgaged  property,  and  not  being  made 
parties  to  the  suit  they  are  not  bound  by  the  decree. 

But  if  the  purchase  of  the  mortgaged  premises  under  the  de- 
cree gives  no  rights  as  against  the  cestui  que  trusts,  who  were 
not  parties  to  the  suit,  it  is  contended  that  the  assignment  of 
the  certificates  by  Baum,  he  having  power  to  sell^  must  vest 
Oliver  with  the  equitable  title. 

The  facts  which  led  to  this  assignment  are  before  the  Coort. 
There  was  no  sale  of  the  premises  by  the  trustee  to  the  de- 
fendant; The  transfer  was  made  with  the  view  to  give  eflfeet 
to  the  purchase  under  the  decree.    If  the  decree  were  not 
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UndiDg  on  ihe  cestui  que  trusts,  the  assignment  which  was 
founded  on  it  must  be  equally  invalid.  The  question  is  not  before 
us,  and,  from  the  facts  estaUished,  can  not  be  made,  whether 
the  trustee  had  not  power  to  convey  to  Oliver,  by  sale^  the  in- 
terests of  the  cestui  qOe  trusts^ 

But  after  the  execution  of  the  mortgage,  had  the  trustee 
power  to  sell?  In  Sugden  on  Vendors,  278,  it  is  laid  down, 
that  a  power  to  sell  and  raise  a  sum  of  money  implies  a  power 
to  mortgage,  which  is  aconditional  sale*  Mills  v.  Banks^  3  P. 
Wms.  9*  And  a  power  generally  to  raise  a  sum  out  of  an 
estate,  enables  a  sale  of  it*  Wareham  v.  Brown,  2  Vern* 
153. 

It  may  be  well  io  inquire. whether  the  trustee  in  this  case,  in 
making  the  mor^oge^  exhausted  his  power.  Polk  v.  Clinton^ 
13  Yes.  jun.  48.    Amerad  v.  Hardtnan^  5  Ves.  jun.  7^2. 

A  power  to  a  tenant  for  life  to  grant  leases  was  destroyed 
by  A  mortgage,  made  by  him,  and  a  tenant  for  life  in  remain- 
der under  the  same  settlement.  6  Vin.  Abr.  432,  pi.  10.  Sug- 
den on  Vend.  56.  A  conveyance  of  the  whole  life  estate, 
although  by  way  of  mortgage,  is  deemed  an  extinguishment  of 
a  power  appendant  or  appurtenant.    Sug.  57. 

The  assignment  of  the  certificates  in  this  case  by  Paum,  as 
in  the  attachment  case,  enabled  Oliver  to  obtain  the  patents  in 
his  own  name.  But  this  can  not  affect  the  relation  he  bears 
to  the  cestui  que  trusts  ^  he  must  be  considered  as  holding  the 
lands  as  mortgagee,  and  not  as  a  purchaser. 

The  bill  charges  that  tracts  one  and  two  were  reKnguish^d 
with  the  intention  of  repurchasing  them.  But,  as  before  re- 
marked, of  this  intention,  at  the  time,  there  is  no  evidence,  and 
it  is  denied  in  the  answers. 

It  appears,  however,  within  four  months  after  the  relin- 
quisshment,  Baum  petitioned  Congress  on  the  subject,  and 
placed  his  claim  for  relief  exclusively  on  the  feet,  that,  under 
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the  .former  purchase,  he  had  sold  town  lots,  and  that  improTe- 
ments  oa  the  lots  had  been  made  by  purchasers,  which  would 
subject  him  to  damages;  and  he  prayed  that  these  tracts  might 
again  be  offered  for  sale,  or  tliat  relief  in  some  other  fonn 
might  be  given.  And  in  his  letter  to  Senator  Brown  the  en- 
suing year,  1823,  lyhich  inclosed  a  copy  of  this  petition,  be 
stated  that  others  were  interested  with  him  in  the  matter  of 
his  petition,  although  the  petition  was  signed  only  by  himself. 
And,  again,  in  1 827,  ia  his  letter  to  the  Commissioner  of  the 
General  Land  Office,  complaining  that  the  above  tracts  had 
been  withdrawn  at  the  land  sales  at  Delaware^  in  1827,  at 
which  place  he  had  attended  with  the  intention  of  purchasing 
them,  he  states  the  claim  of  himself  and  his  associates  to  these 
lands,  and  remonstrates  against  their  being  located  for  the 
Michigan  University,  as  they  could  have  no  claim  to  them. 
And  so  far  from  abandoning  his  right,  he  says,  it  is  still  before 
Congress,  that  he  hopes  for  a  favorable  result,  and  expresses  a 
determination  to  pursue  it  until  he  obtains  justice^ 

At  this  time  tlie  suits  of  Oliver  were  pending  in  Michigan 
by  attachment  and  to  foreclose  the  mortgage,  and,  indeed,  a 
judgment  had  been  entered  on  the  attachment,  and  the  sales, 
under  both  suits,  took  place  the  ensuing  yean 

In  the  summer  of  1838,  before  these  sales,  the  tracts  one 
and  two  having  been  selected  for  the  University,  Oliver  pro- 
posed, as  the  agent  of  Baum,  to  its  trustees  to  exchange  a 
certain  part  of  the  lands,  then  held  in  the  name  of  Baum,  for 
tracts  one  and  two.  And  eventually  this  exchange  was  eflfect- 
ed  in  January,.  1831.  Previous  to  this,  on  the  13th  January, 
1830,  passed  the  law  which  has  been  referred  to,  authorizing 
the  University  to  make  the  exchange  with  Martin  Baum  and 
others.  In  1831  deeds  were  executed,  and  Oliver  became  the 
patentee  of  tracts  one  and  two;  and  shortly  afterwards  Baum 
and. Williams  became  interested  with  him  in  laying  out  a  town 
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on  the  site  of  Port  Lawrence;  and  they  proposed  to  make 
titles  to  the  former  purchasers  of  town  lots,  on  their  comply- 
ing with  the  conditions  of  sale. 

Now,  when  we  consider  the. agency  of  Baum  and  of  Oliver, 
and  scrutinize  the  acts  of  both,  as  above  stated,  without  ex- 
planation,  it  would  be  difficult  to  resist  the  conclusion,  that,  in 
obtaining  tracts  one  and  two,  they  ttcted  in  behalf  of  the  Port 
Lawrence  Company.  .       ' 

Aft^  the  rdinquishment  of  tracts,  one  and  two^  there  can 
be  no  doubt  that  either  Baum  or  Oliver  had  a  right  to  purchase 
them. 

But  it  would  seem  the  petitions  of  3aum  to  Congress  in  be- 
half, as  he  declared,  of  himself  and  his  associates,  his  letter  to 
Senator  Brown  in  1 823,  and  especially  his  letter  to  the  Com- 
missioner of  the  General  Land  Office  in  1827,  the  passage  of 
the  law  in  1830,  authorizing  Baum  and  others  to  exchange 
lands  for  these  .tracts,  connected  with  the  application  to  the 
trustees  of  the  University  by  Oliver,  as  the  agent  of  Baum,  to 
exchange  lands  owned  by  Baum  and  others  for  them,  form  a 
combination  of  circumstances  conducing  strongly  to  show  that 
tracts  one  and  two  were  obtained  for  the  Port  Lawrence 
Company. 

But  it  is  insisted  by  the  defendant's  counsel  that  these  cur- 
cumstaaces  are  so  eitplained  as  to  show  that,  neither  the  appli- 
cation of  Oliver  to  the  trustees  of  the  University,  nor  the  law 
authorizing  the^  exchange,  had  any  reference  to  the  interests 
or  proceedings  of  Baum,  as  agent  of  the  Port  Lawrence  Com- 
pany. That  his  name  was  used  in  the  proposition  to  the  trus- 
tees to  exchange  by  Oliver,  who  represented  himself  as  the 
agent  of  Baum,  is  admitted.  At  least  the  answer  of  (^iver 
admits  that  such  is  the  entry  in  the  proceedings  of  the  trustees; 
bnt  he  alledges  thfit  the  proposition  was  made  on  his  own  ac- 
count, and  that  the  name  of  Bauih  was  used,  like  the  names  of 
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Others,  without  his  knowledge,  and  for  the  purpose  of  assariag 
the  trustees,  should  thejr'  sanction  the  exchange^  that  a  town 
would  be  built  up  on  tracts  one  and  two.  This  explanatios 
involves  the  defendant  in  an  act  equivocal  in  its  character, 
and  which  can  scarcely  he*  justified.  If  the  names  thus  used 
formed  an  inducement  to  the  contract  by  the  trustees,  as  the 
defendant  admits  he  supposed  they  would,  and  he  was  whoDy 
unauthorized  to  use  them  as  he  now  says,  unless  this  fiust  was 
stated  in  his  proposition,  the  trustees,  on  this  ground,  might 
have  claimed  a  recision  of  the  contract. 

From  the  answer  of  the  defendant,  Williams,  if  that  could  be 
received  as  evidence  in  favor  of  his  codefendant,  it  appears 
that  his  name  was  used  in  the  negotiation  with  the  trustees 
without  his  knowledge.  And  in  the  deposition  of  Mr.  Wing, 
it  is  stated  that  the  witness  understood  (of  course  from  Oliver) 
that  the  name  of  Baum  was  used  because,  at  the  time  the  prop- 
osition was>made,  the  title  was  in  him,  and  that  ^Bamn  was 
ultimately  to  become  interested." 

But  whether  Baum  and  Oliver  co-operated  or  not,  as  agents 
of  the  Port  Lawrence  Company,  in  obtaining  the  title  to  tracts 
one  and  two,  may  make  no  difierence  in  the  final  decision  of 
this  case.  In  conformity  with  the  viisw  taken,  Oliver  could 
set  up  no  title  to  the  lands  under  the  judicial  proceedings 
stated,  but  must  rely  upon  his  assignment  from  Baum.  And, 
under  the  assignment,  having  notice  of  the  trust,  he  could 
take  no  greater  interest  than  Baum  possessed.  That,  in  re- 
lation to  the  cestui  que  trusts,  though  he  obtained  from  the 
government  the  legal  title,  yet  he  holds  it  only  in  trust.  This 
position  being  sustained,  so  far  as  Oliver  is  concerned,  it  only 
remains  to  examine  what  efiect  was  produced  on  the  interests 
of  the  cestui  que  trusts,  by  a  conveyance  to  the  University  of 
tracts  three  and  four,  and  three  of  the  quarter  sections,  in  ez« 
change  for  tracts  one  and  two. 


DECEMBER  TERM,  1840.  313 


piitt  V.  ottTtt)  wiiuuM,  •(  a, 


It  18  a  well  established  rule^  in  equity,  that  no  act  of  a  trus- 
tee shall  prejudice  the  cestui  que  trust.  Cruise's  Di.  Title  12, 
chap.  4, 488.  2  P.  Wms.  706.  1  Story's  Eq.  317.  Newland 
on  Contracts,  461.  Ex  parte  Lacy^  6  Ves.  625,  626.  1  Madd. 
Ch.  Rep.  92,  93.  Chesterfield  v.  Janssen^  2  Ves.  138.  Ex 
parte  Juwts^  8  Ves.  337,  345.  Ex  parte  Bennet^  10  Ves.  381, 
385.  Cane  v.  Lord  Allen^  Daiv.  Rep.  289,  299.  Van  Horn 
y.  Fonda,  5  John.  Ch.  Rep.  338.  Brown  v.  Richets,  4  John. 
Ch.  Rep.  303.     1  John.  Ch.  Rep.  510,  £)35,  623,  629. 

Where  the  trustee  purchases  the  estate  of  his  cestui  que 
trust,  the  question  is  not  whether  he  has  made  a  profit,  but  the 
sale  is  set  aside  as  a  matter  of  course,  unless  ratified  with  a 
full  knowledge  of  the  circumstances  by  the  cestui  que  trust. 
1  Story's  Eq.  318.  Davou  v.  Fanning,  2  John.  Ch.  Rep. 
252.  Campbell  v.  Walker,  5  Ves.  678,  680;  13  Ves.  601. 
Moore  v.*  Royal,  12  Ves.  355. 

If  a  trustee  purchase  land  with  the  trust  fund,  and  take  the 
conveyance  in  his  own  name,  in  equity,  the  land  is  held  as  a 
resulting  trust  for  the  person  beneficially  interested.  2  Sto-. 
ry's  Eq.  456.  2  Fonbl.  Eq.  B.  2,  ch.  5,  sec.  1,  note  6.  Deg 
V.  Deg,  2  P.  Will.  414.  Sug.  on  Vend.  ch.  15,  sec.  3,  628. 
Perry  V,  PfiiUips,  4  Ves.  Rep.  107;  17  Ves.  173.  Bennetv. 
Mayhew,  1  Bro.  Ch.  Rep.  232. 

The  rule  is,  whatever  acts  are  done  by  the  trustee,  are  pre- 
sumed  to  be  done  for  the  benefit  of  the  cestui  que  trust,  and 
not  for  the  benefit  of  the  trustee.  4  Kent's  Comm.  sec.  61. 
Davou  V.  Fanning,  2  John.  Ch.  Rep.  252.  Haldridge  v.  GH- 
lespie,  2  John.  Ch.  Rep.  30.  Griffen  v.  Ghriffen,  1  Sch.  and 
Lefroy,  352.  James  v.  Dean,  1 1  Ves.  392.  Neshitt  v.  Fred- 
erick, 1  B.  and  Beatt.  46,  47.  Wilson  v.  Troup,  2  Cow.  Rep. 
195. 

Wherever  th^  trust  fund  has  been  wrongfully  converted 
into  another  species  of  property,  if  its  identity  can  be  traced, 
40 


314  OHIO. 

Fltft  V.  OHvw,  Wmiunicttf. 

it  will  be  held  in  its  new  form  liable  to  the  rights  of  the  cestui 
que  trust.  3  Story's  £q.  503.  Ex  parte  Dumas^  1  Atk,  SSi, 
333.  ScoU  y.  Surmatij  Willies'  Rep.  400.  Thompson  t.  Per- 
kinf^  3  Mason's  Rep.  332.  BurdeU  ▼•  TTii&tf,  3  YeribRep. 
638.  Murray  v.  Lylhum^  3  John.  Ch.  Rep.  441.  Xem  t. 
Maddocks^  17  Ves.  57,  58.  Haldridge  ▼.  CrtZfespJe,  3  John.  Ch. 
Rep.  30.  Ewrtsm  v.  Tappan,  5  John.  Ch.  Rep.  497.  jBar< 
V.  Ten  Eyck^  3*  John  Ch.  Rep.  63, 104. 

The  cestui  que  trust  has  his  option,  in  cases  of  thii  sort,  to 
insist  upon  taking  the  property;  or  he  may  disclaim  any  title 
thereto,  and  pursue  any  other  remedy  in  rem  or  in  personam. 
But  he  can  not  insist  on  opposite  and  repugnant  rights.  Awt 
er  V.  Smnes^  3  Mylne  and  Keen,  655.  Murray  y^  lofUmrn, 
3  John  Ch.  Rep.  441,  443,  444,  445.  Murray  y.  BaUoUjl 
John  Ch.  Rep.  581 ;  3  Story's  Eq.  506. 

This  doctrine  is  not  limited  to  trustees,  but  extends  to  all 
other  persons  in  a  fiduciary  relation  to  the  party,  whatever 
that  relation  may  be.  Warmly  v.  Wormlyj  8  Wheat  Repi 
431,  438.  Brown  v.  Lynch^  1  Paige's  Rep.  147.  jPaUotosv* 
Fellows^  4  Gowen's  Rep.  683. 

From  these  authorities  it  would  seem  to  follow  that  the 
Port  Lawrence  Company  have  a  right  to  call  upon  diver  to 
account,  as  trustee,  for  tracts  one  and  two.  If  he  received 
the  assignment  from  Baum  of  the  tracts*  which  wereexchsng* 
ed  with  the  University  for  tracts  number  one  and  two, with  a 
full  knowledge  of  the  trust,  he  could,  under  the  circumstances, 
only  hold  those  lands  in  trust  Standing  in  this  relation,  by 
the  exchange  of  these  lands  for  tracts  one  and  two,  the  cestui 
que  trusts  have  a  right  to  claim  the  property  received  in  ex- 
change  for  that  which,  in  equity,  belonged  to  them.  The  princi- 
ple must  be  the  same  whether  money  or  property  be  given  is 
purchase  of  land ,  the  trust  fund  or  property  may  be  followed  to 
the  land  purchased,  at  the  option  of  the  cestui  que  trust. 
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In  the  present  ease  the  cpmplainant  asks  not  only  the  lands 
received  in  exchange  by  Oliver,  but,  also,  those  conveyed  to 
the  University.  That  he'  can  not  claim  both  is  perfectly 
clear. 

Oliver  has  purchased  the  lands  from  the  University,  ^hich 
he  conveyed  to  it  for  tracts  one  and  two;  And  it  is  a  question 
whether  the  Court  should  not  limit  the  plaintiff's  claim  to  the 
lands  thus  purchased.  As  this  point  can  be  better  determined 
when  we  shall  have  all  the  facts  before  us,  as  to  the  present 
condition  of  the  property,  it  is  reserved. 

The  question  of  notice,  as  it  regards  the  defendant,rWilliam8, 
will  now  be  examined. 

In  his  answer  he  denies  notice,  and  alledges  that  his  various 
purchases,  of  a  part  of  the  property  in  controversy,  were  made 
bona  fide,  and  for  a  valuable  consideration;  and  that  the  pur- 
chase  money  was  paid  before  he  had  any  notice,  of  the  com- 
plainants' claim  or  title. 

This  defendant  had  no  interest  in  either  the  Baum  or  Piatt 
Company  at  the  time  of  the  public  sale;  but  subsequently,  in 
the  year  1819,  he  purchased  an  interest  in  the  Port  Lawrence 
Company.    This  is  admitted  in  bis  answer. 

He  was  appointed  an  agent  by  Baum  to  attend  at  the  land 
office,  in  September,  1891,  to  relingush  to  the  United  States 
tracts  one  and  two,  and  to  apply  the  money  paid  on  those 
tracts  to  the  payment  of  others,  as  it  was  applied.  This  neces- 
sarily gave  him  a  knowledge  of  the  interests  of  the  Baum  and 
Piatt  companies,  separately  and  conjointly.  The  apportion- 
ing of  the  funds  arising  from  the  relinquished  lands,  first  to  the 
lands  of  the  Port  Lawrence  Company,  and  then  to  the  lands 
of  the  Baum  and  Piatt  companies,  respectively,  showed  the 
joint  and  several  interests  of  the  companies.  It  is  true  the 
certificates  of  purchase  were  all  assigned  to  Baum;  but,  stand- 
ii^  in  the  relation  which  the  defimdant  bore  to  the  parlies,  he 


316  OHIO. 

Piatt  «u  OIlTW,  WlUlaiai  M  (I. 

could  not  but  have  known,  when  he  performed  the  above  Kr- 
Yice,  that  the  five  quarter  sections  belonged  to  the  Piatt  com- 
pany, and  had  been  assigned  to  Baum  to  enable  him  to 
complete  the  payments  on  them.  He  was,  in  fact,  a  mem- 
ber of  the  Port  Lawrence  Company,  having  an  undivided 
interest  in  their  property;  and,  as  a  matter  of  couse,  he  could 
not  but  know  in  what  lands  he  had  an  interest. 

As  a  member  of  the  Port  Lawrence  Company  this  defend- 
ant must  be  presumed  to  be  acquainted  with  the  transactioDs 
of  that  company.  Baum,  in  fact,  was  his  agent,  and  the  legal 
proceedings  resorted  to  by  Oliver  being  in  operation,  no  other 
ground  of  title  could  be  assumed  than  the  assignment.  And 
thia  assignment,  as  has  been  shown,  as  it  regards  the  four  quar- 
ter sections  assigned,  was  not  within  the  scope  of  his  power, 
and  was,  consequently,  invalid;  and  as.  regards  tracts  three, 
four,  eighty  six,  and  eighty  seven,  the  assignment  rested  for 
its  validity  on  the  decree  of  sale,  which  was  not  binding  on 
the  cestui  que. trusts,  who  were  not  parties  to  the  suit. 

These  acts  of  the  trustee  or  agent,  being  in  the  one  case  not 
valid  for  want  of  power,  and  in  the  other  invalid,  as  the  sale 
Was  invalid,  were  known  to  Williams.  A  notice  to  an  agent 
is  notice  <  to  his  principal.  Brooks  v^  Marbury^  1 1  Wheat. 
Rep.  78.  And  here  is  a  case  where  an  agent  does  certain  acts 
which  are  not  within  his  powers,  and  which,  consequently,  do 
not  bind  his  principals;  the  defendant  being  one  of  them,  can 
he  set  up  a  want  of  notice? 

Can  a  cestui  que  trust,  connected  with  others,  purchase  a 
part  or  th,e  whole  of  the  trust  estate  through  the  unauthorized 
acts  of  the  general  agent,  and  insist  that  he  is  a  purchaser, 
without  notice  of  the  acts  of  the  agent?  Baum,  in  making  the 
assignment,  was  a^  much  the  agent  of  Williams  as  if  he  were 
the  only  cestui  que  trust;  and  the  assignment,  being  unauthor- 
ized, did  not  divest  his  interest.    Is  not  Williams  to  be  pre- 
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sunied  to  be  acquainted  with  his  oWn  title?  And,  if  he  is,  he 
had  full  knowledge  of  the  acts  of  his  Cogent  Bitum;  and  al- 
though he  may  have  been  mistaken  as  to  the  legal  effect  of 
Baum's  act»,  still,  knowing  the  facts,  he  is  responsible  for  the 
legal  consequences.  Wormly  v.  Wormly^  8  Wheat*  Rep.  421 ; 
1  Story's  Eq.  390. 

The  title  is  thus  in  the  hands  of  Oliver  by  the  assignment  of 
Baum,  but  Oliver  having  notice,  as  well  as  Williams,  of  the 
powers  of  the  trustee,  the  lands  in  the  hands  of  Oliver  are  still 
held  in  trust;  are  held,  so  far  as  the  Port  Lawrence  interest  is 
concerned,  in  trust  for  the  defendant,  Williams,  and  his  part- 
ners.  Oliver,  beyond  the  powers  of  his  trust,  conveyed  a  part 
of  these  lands  to  the  Michigan  University,  and  received  in  ex- 
change therefor  tracts  one  and  two. 

Now,  as  has  been  shown,  the  cestui  que  trusts  may  claim 
the  lands  received  in  exchange.  The  change  in  the  property 
makes  no  change  in  the  nature  of  the  trust.  The  defendant, 
Williams,  then,  may  claim,  as  cestui  que  trust,  to  the  extent  of 
his  interest,  a  part  of  tracts  one  and  two,  as  well  as  a  part  of 
tracts  eighty  six  and  eighty  seven.  But  he  claims  the  one 
half  of  these  tracts  as  a  purchaser,  without  notice,  from  Oliver; 
without  notice  of  bis  own  title,  for  it  amounts  to  that.  If  it 
can  be  supposed  that  he  had  notice  of  his  own  title,  he  had 
notice  of  the  full  history  of  the  title  of  his  partners. 

If  the  positions  of  the  Court  on  the  great  points  of  this  case 
be  correct,  there  would  seem  to  be  no  doubt  that  this  defend- 
ant is  chargeable  with  notice.  And  as  this  point  is  considered 
free  from  difficulty,  it  is  unnecessary  to  refer  to  the  negotia- 
tions of  Oliver  with  the  trustees  of  the  University,  the  recital 
of  their  deed  to  him,  of  the  patent  from  the  government  to 
Oliver,  and  of  those  contained  in  the  different  deeds  from 
Oliver  to  the  defendant,  to  show  notice. 
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Two  grounds  were  urged  by  the  defendant's  counsel  wiueh 
have  not  been  examined;  and  as  much  stress  seemed  to  belaid 
on  them,  they  will  here  be  very  concisely  noticed.  One  was 
the  lapse  of  time;  and  the  other,  that  if,  upon  the  whole,  sob- 
stantial  justice  has  been  done,  the  Court  will  not,  for  any 
informality,  open  up  the  proceedmgs. 

In  answer  to  the  first  it  would  be  enough  to  say  that  Ae 
statute  of  limitations  does  not  run  against  an  established  trust 
Nor  does  lapse  of  time  operate  to  bar  in  such  a  case,  where 
the  title  has  been  held  consiste^ntly  with  the  trust  set  up.  In 
such  a  case  no  presumption  arises  against  the  cestui  que  trust 
from  lapse  of  time.  1  Peters'  C.  C.  Rep.  364.  Botekr  v.  ii- 
lington^  3  Atk.  459.  Chobnondeley  v.  Clinton  et  oL,  2  Meriv. 
Rep.  360.  4  Eq.  Rep.  Dess.  474.  1  M'Gord's  Gh.  Rep.  S95, 
398.  4  Eq.  Rep.  Dess.  77.  If  the  views  of  the  Court  be  cor- 
rect, the  character  of  the  estate  was  not  changed  hj  on 
exchange  of  the  lands,  and  the  obtainment  of  the  patents  by 
Oliver. 

But,  at  all  events,  negligence  can  only  be  imputed  from  the 
time  the  trust  property  was  purchased  by  Oliver,  and  but  few 
years  elapsed  from  the  time  the  notice  of  this  purchase  was  re- 
ceived until  this  bill  was  filed.  Upon  this  view  we  think  that 
lapse  of  time  does  not  bar  the  right  of  the  claimant. 

The  other  ground,  as  to  substantial  justice  having  been 
done,  is  equally  unsustainable.  That  the  Fort  Lawrence  Com- 
pany, generally,  have  been  remiss  in  not  paying,  in  just  pro- 
portion by  the  members,  the  expenses  of  the  company  as  they 
accrued,  can  not  be  denied.  And  that  the  complainant  and 
the  other  members  of  the  Piatt  company,  forming  a  part  of  the 
Port  Lawrence  Company,  were  most  negligent  in  this  doty,  b 
not  doubted.  That  the  trustee  of  the  company,  from  his  posi- 
tion, became  involved  by  claims  of  purchasers  of  lots,  is  estab- 
lished by  the  evidence.    But  an  examination  of  this  branch  oi 
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t^e  case  will  show  that  his  4nvolveineat  on  this  account  was 
not  so  great  as  he  supposed  it  to  be.  And  it  will  appear  that 
the  account  made  out  by  him  was  not  as  full  as  would  be  re- 
quired by  a  court  of  equity. 

Not  to  refer  .to  other  accounts  against  the  company,  it  ap- 
pears by  the.  one  made  put  by  Oliver  for  himself  and  Baum, 
for  the  purchase  and  improvement  of  lots  333  and  324,  that 
whilst  the  company  were  charged  for  every  item  of  expendi- 
ture in  building  a  warehouse  and  a  tavern,  and  the  instalments 
paid  on  the  purchase,  with  interest,  there  was  no  allowance 
for  rent.  The  evidence  shows  that  rent  was  received,  but  the 
amount  is  not  stated. 

Now,  it  is  not  always  a  correct  mode  of  showing  the  value 
of  an  improvement  by  the  cost  of  making  it.  And  where  such 
improvement  has  been  occupied  two  or  three  years  by  tenants, 
it  is  proper,  under  the  above  circumstances,  that  rent  should  be 
deducted.  How  the  trustee  and  Oliver,  in  this  respect,  set- 
tled with  the  other,  purchasers  of  lots,  does  not  appear. 

No  account  is  taken  of  the  eight  hundred  fifty  five  dollars 
and  thirty  thr6e  cents  received  at  the  sale,  and  transmitted  to 
the  trustee  by  Schenck.  This  sum  may  have  been  accounted 
for,  as  Oliver  alledges  in  his  answer,  but  it  was  proper  that  so 
consideraUe  an  item  should  have  been  stated,  and  not  left  to 
the  memory  of  the  trustee  or  his  agent  Baum  and  Oliver 
appeared  to  have  been  the  largest  creditors  of  the  company 
for  improvements;  and  although,  in  the  account  exhibited  by 
CXiver  to  Baum,  there  was  a  credit  to  the  latter  for  upwards 
of  seven  hundred  dollars,  yet  how  this  money  was  paid  no- 
where appears.  There  is  no  credit  for  this  sum  in  the  general 
account  of  Baum  against  the  company.  As  before  remarked, 
independently  of  this  partnership  account  for  improvements 
by  the  mortgage,  Baum  received  the  payment  of  little  more 
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thaa  one  thousand  dollars  to  the  creditors  of  the  Port  Law- 
rence Company. 

The  case  made  by  the  defendants  is  simply  this:  The  lands 
of  the  Port  Lawrence  Company,  consisting  of  tracts  three, 
four,  eighty  six,  and  eighty  seven,  have  been  sold,  and  four 
quarter  sections  owned  by  the  Piatt  company,  to  Oliver,  for 
the  sum  of  about  eight  hundred  and  sixty  dollars;  and  there  is 
still  a  large  balance,  more  than  one  half,  of  the  account  of 
Oliver,  unpaid,  and  this  account  was,  for  moneys  paid,  as  agent, 
to  purchasers  of  lots  in  Port  Lawrence.  With  a  part  of  the 
land  thus  sold,  Oliver  exchanged  with  the  Michigan  Universi- 
ty for  tracts  one  and  two.  For  these  tracts  the  Port  Law- 
rence Company  agreed  to  pay,  some  years  before,  about 
twenty  thousand  dollars;  and  this  sum  was  less  than  they 
would  have  sold  for,  the  defendants  contend,  had  it  not  been 
for  the  fraudulent  combination  of  the  two  companies  at  the 
public  sale. 

By  the  acquisition  of  these  tracts  Oliver  became  the  owner 
of  all  the  improvements  made  in  the  town  of  Port  Lawrence, 
which  proved  so  prolific  a  source  of  claims  against  the  compa- 
ny, and  which  has  produced  to  him  so  rich  a  harvest.  In 
addition  to  lots  one  and  two,  he  and  those  associated  with  him 
held,  under  the  purchase,  numbers  eighty  six  and  eighty  seven, 
and  one  of  the  five  quarter  sections,  having  paid  for  the  whole 
the  sum  of  $860. 

From  this  short  outline,  we  are  mistaken  if  any  very  strong 
grounds  of  equity  arise  against  the  right  of  the  complainant, 
which  should  control  the  decision  of  the  Court. 

If  the  complainant^s  equity  rested  on  his  own  vigilance  and 
punctuality,  in  attending  to  the  concerns  of  the  Port  Lawrence 
Company,  he  would  have  but  a  slender  foundation  for  a  de- 
cree. But  this  is  not  the  ground  of  his  equity.  It  is  founded  on 
the  acts  of  the  agents,  and  not  on  what  the  complainant  has 


DECEMBER  T&RM,  1840.  331 

Piatt  V.  Oliver,  wmUnM  et  al. 

done«  or  omitted  to  do,  since  the  formation  of  the  company. 
He  has  been  negligent,  but  this  does  not  subject,  his  property, 
and  the  property  of  bis  associates,  to  any  mode  of  transfer, 
however  illegal.  A  company  or  an  individual  can  be  divested 
of  property  only  in  the  mode  sanctioned  by  law;  and,  for  the 
reasons  stated,  we  think  the  mode  adopted  by  the  defendants, 
iQ  the  present  case,  was  not  conformably  to  legal  principles. 
The  course  pursued,  in  all  probability,  was  the  result  of  a  mis- 
conception of  the  law  applicable  to  the  relation  of  the  parties 
and  the  facts  of  the  case;  and  we  are  always  gratified  in  being 
able  to  take  this  ground,  instead  of  one  which  would  cast  a 
shade  over  the  character  of  any  of  the  parties.  On  this  occa- 
sion  this  gratification  is  peculiar,  from'  the  high  character  sus- 
tained by  the  living  and  the  dead  who  were  the  principal 
agents  in  the  above  transactions. 

That  the  Court  may  have  the  facts  fully  before  them,  in  re- 
gard to  the  present  condition  of  the  property,  they  order  an 
account  to  be  taken  of  the  sales  made  in  whole  or  in  part  of 
the  tracts  one,  two,  three,  four,  eighty  six,  eighty  seven, 
and  of  the  four  quarter  sections,  designating  the  date  and 
amount  of  sales  in  each  tract,  titles  -made,  moneys  received 
and  due;  and,  also,  an  account  of  all  moneys  expended,  either 
in  the  purchase  or  improvement  of  each  tract,  by  the  defend- 
ants, Williams  and  Oliver,  or  either  of  them,  including  com-' 
pensation  and  expenses  for  the  agency  exercised  in  the  general 
management  of  the  property,  &c. 
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A.   WlL9KR  VS*  T.  iNOBtSOXX. 

Tbt  aet  of  Ohio  ihollihtni  impriioiiiiient  for  debt,  •zeepC  In  cartain  cum,  hsilBf 
•dopCtd  by  Oongrvi,  Mil  only  «lllKt  ptocMdinp  InaeiM,  MtaeqntBtlytoiiii 


Mr.  Chddard  appeared  for  the  plaintiff,  and  Mr.  Gtlfert  for 
the  defendant. 

OPINION  OF  THS  COUST. 

In  this  case  a  judgment  was  entered  at  July  Temi)  183B,aDd 
a  capias  ad  satisfaciendum  was  issued  on  the  judgment,  retunift- 
ble  to  the  ensuing  Term  of  December.  On  this  process  the 
defendant  wa?  arrested,  and  he  gave  security  for  the  prison 
limits. 

And  the  counsel  for  the  defendant  now  moves  the  Coort  for 
a  rule  ni  si,  that  plaintiff,  within  thirty  days,  file  with  tbe  clerk 
an  affidavit  of  himself,  his  agent  or  attorney,  setting  forth  some 
one  or  more  of  the  causes  which,  by.  the  laws  of  Ohio,  would 
entitle  him  to  a  ca.  sa.,  and,  in  default  thereof,  that  the  defendant 
be  dbcharged. 

This  motion  is  opposed  by  the  plaintiff's  counsel. 

By  the  act  of  Ohio,  of  the  19th  March,  1838,  impnsoiiment 
for  debt,  except  in  certain  cases,  is  abolished,  unless  an  affidavit 
be  made  agreeably  to  the  statute^  &c.,  before  tbe  suit  is  com- 
menced, and,  also,  after  the  rendition  of  the  judgment,  and 
before  final  process  shall  be  issued. 

By  the  act  of  Congress,  of  the  38th  February,  1 839,  the  state 
laws,  respecting  imprisonment  for  debt,  were  adopted.  Until 
the  adoption  of  the  state  statute  on  this  subject,  it  could  not 
operate  on  causes  brought  in  the  Federal  Court.  And,  the 
question  is  now  made,  whether  this  state  law,  adopted  m  1S39, 
can  have  the  effect  to  release  from  imprisonment  a  defendant 
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held  on  a  capias  ad  satisfaciendum,  dated  in  1838,  alid  issued 
on  a  judgment  rendered  the  same  year. 

Th6  law  took  effect  from  the  time  of  its  adoption,  and  all 
causes,  then  pending,  were  governed  by  it  But  no  retrospec- 
tive operation  can  be  given  to  the  law. 

In  the  case  of  Chay^  Sherwood  if  Co.  v«  Monroe  et  aL,  1 
McLean's  Rep.  528,  this  Court  gave  effect  to  the  law,  by  dis- 
charging the  appearance  bail  on  motion.  In  that  case  the 
action  had  been  commenced,  and  the  appearance  bail  taken, 
before  the  adoption  of  the  statute  by  Congriess;  but  the  Court 
held  that,  as  under  the  law,  special  bail,  iii  that  case,  could  not 
be  required,  the  appearance  bail  must  be  discharged. 

In  the  case  under  consideration^  the  proceedings  had  been 
consummated  before  the  law  took  eflect.  The  defendant  was 
held,  if  not  in  satisfaction  of  the  judgment,  at  least  as  a  means 
of  enforcing  the  payment  of  it.  And  w6  know  of  no  rule  of 
coDstruction  which  shall  apply  the  provisions,  of  the  adopted 
act  of  1839,  to  a  proceeding  in  any  case  prior  to  that  time.  If 
any  further  step  were  necessary  by  the  plaintifT,  to  coerce  the 
payment  of  his  judgment,  such  step  must  be  taken  under  the 
existing  law.    The  motion  is  overruled. 


John  Dob  sz  dem   vs.   Johnston  et  al. 

TUi  Cont  wlB  iioC  mtif  praeetdlngs  on  a  Jodgmoit  In  ^wtment,  vntll  the  oqoity  botwten 
tlM  |iutiH,or  wtMkitmy  have  Jnlidfetlon, ihall  bo lBT«Uf«tod ia aflUteOontt. 

Batneh  proModUiii  wlU  bo  lUjad,  whole  ttaif  Coort  bsvo  not  JoiMletlon  of  thooq«ttj. 

It  ii  nfletont  leryke  of  the  mbpoBBa,  on  an  injunction  bill,  to  wBtv  it  on  tho  attonwyoT 
the  pWaUff  in  tki  i(|MtnMat 

A  — ctianto  quit,  by  thaBajilih  rate,  ia  Ma—try  only  iHww  tlia  pHiIIob  ofhailort  mi 
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.  M n  Curtis  appeared  for  the  lessor  of  the  plsdntiff,  and  Mr. 
Goddard  for  the  defendant. 

OPINION  OP  THE  COURT. 

Judgment  having  been  entered,  a  motion  was  made  by  de- 
fendants' counsel,  that  further  proceedings  be  suspended  until 
a  suit  in. equity,  pending  between  the  plain tifiV  and  defendants 
in  the  State  Court,  which  involves,  the  title  to  the  premises  re- 
covered in  this  suit,  shall  be  decided. 

Thi^  motion  was  opposed  by  the  plaintiff's  counsel. 

It  is  the  practice  of  this  Court  to  stay  the  writ  of  possession 
on  a  judgment  in  ejectment,  where  the  defendant  has  an  equita- 
ble right,  which  this  Court  can  not  investigate  for  want  of 
jurisdiction,  until>  the  same  shall  be  heard  and  decided  in  the 
State  Court  And,  if  a  conveyance  of  the  legal  title  shall  be 
decreed  to  the  defendant,  this  Court  will  give  effect  to  the  de- 
cree, by  a  final  order  to  enjoin  the  writ  of  possession*  In  this 
mode  of  procedure,  great  inconvenience,  expense  and  delay, 
arising  from  the  limited  jurisdiction  of  this  Court,  are  avoided. 

But,  in  this  case,  the  Court  have  jurisdiction  of  the  matter 
in  equity,  as  it  arises  between  the  parties  to  the  present  judg- 
nfieht.  And,  under  such  circumstances,  to  suspend  the  habere 
facias  possessionem,  until  the  defendants  shall  have  spent  their 
equity  in  a  State  Court,  would  not  only  virtually  supersede  the 
jurisdiction  of  this  Court,  but  it  would  deprive  the  plaintiff  of  a 
right  given  to  him  by  law,  to  be  heard  before  this  tribunal. 
Although  the  bill  has  been  filed  in  the  State  Court,  yet  the  suit 
can  not  be  said  to  be  pending  in  that  court,  as  the  process  has 
nol;  been  served,  nor  can  notice  be  giyeQ,  except  by  publication 
under  the  statute. 

But  if  the  process  had  been  served^  this  Court,  having  juris- 
diction of  the  equity,  would  not  suspend  tjbe  judgment  on  ac- 
couBt  of  the  proceedings  in  the  State  Court. 
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An  injunctioQ  bill  is  not  considered  an  original  bill,  and  a 
service  of  the  subpcena  on  the  counsel  of  the  plaintiff  in  the 
ejectment,  ^ill  be  a  sufficient  notice. 

A  question  was  made,  whether  the  lessor  of  the  plaintiff  was 
entitled  to  a  judgment,  no  notice  to  quit  having  been  given  by 
him  to  the  defendant;  But  the  Court  held  that  notice,  by  the 
Ekiglish  rule,  was  necessary  only  in  cases  where  the  relation  of 
landlord  and  tenant  subsists,  and  that  such  relation  does  not 
subsist  in  this  case* 

The  defendants  claim  as  the  assignees  of  a  contract  of  pur- 
chase^ and  there  was  qo  agreement  that  their  assignor  should 
enter  into  the  possession..  In  the  case  of  Spencer  v.  Marckle^ 
3  Ohio  Rep.  363,  the  Court  held  that  the  English  rule,  as  to 
notice,  is  not  adopted  by  the^law  of  Ohio. 


The  United  States  vs.  Daniel  J.  Dickinson. 

Tbe  Ooart  will  not  compel  the  Praeeentlng  Attorney  to  elect  on  which  connt  in  the  Indlet- 
it  he  will  tiy  the  detodant,  where  there  are  dIArent  eonnls,  ebtfflac  eflteceeof  diAvnt 
grtdei,  of  $be  ■erne  elfw,  and  eooneeted  with  the  lane  traoaaetion, 

Ofl^ncet  are  eo  varied  in  tbe  different  connta,  aa  to  agree  with  the  evidence. 

And  no  Injoatiee  ia  done,  aa  the  Court  will  alwaya  protect  tbe  rigbtt  of  tbe  deftndant. 

A  deftndant  convicted  of  an  Inflmoaaofltece^if  not  eenteneed,  !■  acompeient  wJtneM. 

A  witneea  ie  not  obliged  to  anawer  a.  qneaHoa  which  would  abow  her  or  hia  ebaraeter  to  be 
infanioaa. 

Tbe  character  of  a  wltncei  nraat  be  Impeached  by  general  qneatlona  aa  to  hia  troth. 

On  tbe  croaeexamination  of  a  wltaeae,  a  qneallon  irmlevant  to  tbe  matter  In  iaene  ean'iiot 
be  aaked,  to  impeach  him. 

Nor  can  a  witnev  be  impeached  by  proving  a  etatement  dlflbrent  tnm  the  one  awotB  to, 
nnlem  he  has  been  examined  aa  to  bit  having  made  tacb  ttatement 

Iieadlfit  qneetlona  not  proper,  except  on  ereaMxaminatioa. 
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The  Prosecuting  Attorney  appeared  for  the  plaintifis,  and 
Messrs.  Anthony  and  Swayne  for  the  defendant* 

OPINION  OF  TBS  CX)URT. 

This  was  an  indictment  for  stealing  letter^  and  packets  from 
the  maH  of  the  United  States.  The  indictment  contained  nine 
counts,  as  follows:  1.  For  stealing  the  mail;  3.  Stealing  let- 
ters and  packets  out  of  the  mail;  3.  Steiding  the  mail,  and 
opening  it,  and  taking  therefrom  certain  bank  notes;  4* 
Stealing  from  the  mail  three  certain  letters  containing  bank 
notes;  5.  For  cutting  the  mailbag,  with  intent  to  steal,  and 
take  a  letter  therefrom;  6.  For  being  present,  aiding  and  as- 
sisting Charles  Bostwick  in  stealing  the^mail;  7.  For  receiv- 
ing certain  bank  botes,  knowing  them  to  have  been  stolen;  8. 
For  concealing  certain  bank  notes,  knowing  them  to  have  been 
stolen  from  the  mail;  9.  For  aiding  Bostwick  in  concealing 
certain  bank  notes,  knowing  them  to  have  been  stolen  from 
the  mail. 

After  the  defendant  had  pleaded  not  guilty,  and  before  the 
jury  were  called,  the  counsel  for  the  defendant  moved  that  the 
District  Attorney  be  required  to  'make  an  election,  on  which 
count  in  the  indictment  he  will  rely  for  a  conviction  of  the  de- 
fendant;  and  English  Crown  Cases,  S34,  was  cited  in  support 
of  the  motion.    It  was  opposed  by  the  District  Attorney. 

The  principal  ground  on  which  an  election  by  the  Prosecu- 
ting Attorney  is  urged,  is,  that  by  including  distmct  offences  in 
the  same  indictment,  the  defendant  is  restricted  in  his  right  of 
challenge.  He  may  be  willing  to  be  tried  by  some  of  the  ju- 
rors on  some  of  the  counts,  but  unwilling  that  they  should  pass 
upon  others. 

It  is  cleair  that  offences  of  a  different  class,  and  which  require 
different  punishments,  as  murder  and  larceny,  can  not  be  joined 
in  the  same  indictment. 
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In  the  case  of  Tcung  el  dU  v*  TAa  Sng^  in  error,  3  Term 
Rep.  106,  the  Court  held  that  it  was  no  objection  in  igrrest  of 
judgment,  that*  the  indictment  contains  several  charges  of  the 
same  nature  in  the  different  counts.  The  same  principle  was 
held  in  3  M.  &  S«  379,  Lord  Kenyoh  remarked,  the  judgment 
on  all  the  counts  is  precisely  the  same.;  a  misdemeanor  is  charg- 
ed  in  each.  Most  probably  the  charges  were  meant  to  meet 
the  same  facts;  but,  if  it  were  not  so,  I  think  they  tnight  be 
joined  in  the  same  indictment. 

In  the  case  of  The  Begina  v.  Stratigej  8  Carr.  &  Payne,  173, 
it,  was  held  that  the  offences  of  stabbing  and  cutting,  with  in- 
tent to  murder,  and  with  intent  to  maim  and  disable,  although 
the  judgment  differs,  being  capital  on  the  iSrst  count,  and  not 
on  the  others,  they  would  not  require  tlie  prosecutor  to  elect 
on  which  charge  he  will  proceed* 

It  is  no  objection,  in  point  of  law,  that  an  indictment  charges 
prisoners,  in  one  count,  as  principals  in  stealing,  and,  in  anoth- 
er, as  receivers;  but,  upon  a  case  reserved,  the  Judges  were 
divided  in  opinion,  whether  the  prosecutor  should  have  been 
put  to  bis  election,  and  directed  that  both  charges  should  not, 
for  the  future,  be  put  in  the  same  indictment.  It  v.  OaUoway^ 
\  Mood.  G.  C.  234.  And  a  rule  was  subsequently  adopted  by 
the  Judges,  that,  in  a  case  like  the  above,  the  prosecutor  should 
be  put  to  his  election.  Bex  v.  Flower ^  3  Carr.  &  Payne,  413. 
But  this  being  a  rule  of  practice,  merely,  is  not  received  as  an 
authority. 

A  count  chaiging  a  person  with  being  accessory  before  the 
fact,  may  be  joined  with  a  count  charging  him  with  being  ac* 
cessory  after  the  fact,,  to  the  same  felony;  and  the  prosecutor 
can  not  be  required  to  elect  upon  which  he  will  proceed,  as  the 
party  may  be  found  guilty  on  both.  R.  v.  Blackstane^  8  Carr. 
&  Payne  Rep.  43. 
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A  receiver  may  be  indicted  as  an  accessory  id  one  count,  and 
for  a  substantive  felony  in  another  count;  and  although,  in  bis 
discretion,  the  Judge  may  put  the  prosecutor  to^his  el€fMion,he 
will  not  do  so  whenever  it  is  clear  that  there  is  only  one  of- 
fence, and  the  joinder  of  counts  can  not  prejudice  the  defend- 
ant. JS.  V.  Austin^  7  Carn  &  Payne,  796.  R.  v.  Hartally  Id. 
475.     R.  v.  Wheder^  Id.  170. 

Although  a  prosecutor  can  not  charge  a  defendant  with  dif- 
ferent felonies,  in  different  counts;  yet  he  may  charge  the  same 
felony-  in  different  ways,  in  several  counts,  in  order  to  meet  the 
facts  of  the  case.    Archbbld's  Grim.  PI.  (ed.  1840)  56. 

The  first  five  counts  in  the  indictment  charge,  substantially, 
the  same  offence,  though  taking  a  letter  or  packet  which  con- 
tains bank  notes,  as  charged  in  the  third  and  fourth  counts,  is 
punished  by  a  higher  penalty.  In  fact,  the  Court  <^n  not  but 
know  that  all  the  counts  in  the  indictment  relate  to  the  same 
transaction,  and  that  the  variation  of  the  form  in  which  the  of- 
fence is  charged,  in  the  different  counts,  is  done  with  a  view  to 
meet  the  evidence,  and  that  they  present  only  different  grades 
of  the  same  offence. 

Should  the  jury  convict  the  defendant  under  the  third  or 
fourth  counts,  it  would  virtually  cover  all  the  other  counts* 
There  could  be' but  one  punishment. 

This  subject  must  depend,  in  a  great  degree,  on  the  exercise 
of  a  sound  discretion  by  the  Court.  They  will  8e.e  that  offen- 
ces shall  not  be  so  joined,  in  the  same  indictment,  as  to  deprive 
the  defendant  of  any  right  which  the  law  gives  him.  Experi- 
ence shows  the  propriety,  and,  indeed,  necessity  of  charging 
the  offence  in  different  ways,  so  as  to  meet  the  proof;  and 
within  the  knowledge  of  the  Court,  no  injustice  has  been  done, 
under  this  practice,  to  defendants.  And  we  think,  that  in  a 
case  like  the  present,  great  injustice  would  be  done  to  the  pub* 
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lie,  by  compeUing  the  prosecuting  attorney  to  make  an  eleo 
tion.    The  motion  is,  therefore,  overruled. 

The  jury  being  sworn,  in  the  course  of  the  examination  of 
the  witnesses,  Bostwick,  who  was  the  driver  of  the  mailstage 
at  the  time  the  mail  is  charged  to  have  been  robbed,  and  who, 
having  been  indicted  for  the  same  at  the  present  term,  pleaded 
guilty,  was  offered  as  a  witness  by^  the  prosecuting  attorney; 
and  the  Court  held  that  sentence  not  having  been  passed  on 
him  he  was  a  competent  witness.  That  the  circumstances  un* 
der  which  he  was  offered,  could  be  useci  to  impeach  his  ctedit; 
He  was  informed,  however,  by  the  Court,  that  he  was  not 
bound  to  state  any  fact  which  would  criminate  himself. 

Eliza  French  was,  also,  called  as  a  witness,  and,  while  un- 
der exatnination,  was  asked  a  question  which,  if  answered  one 
way,  would  show  her  character  to  be  infamous;  and  the  Court 
informed  her  that  she  need  not  answer  the  question. 

Witnesses  were  afterwards  called  to  impeach  her  character, 
and  on  a  question  being  asked  virhether  she  was  not  a  lewd  wo 
man,  the  Court  interposed,  and  said  that  the  question  must  be 
restricted  to  her  general  character  for  veracity.  (See  ante  p. 
219,  The  United  States  V.  Vansickk^  and  the  authorities  there 
cited.) 

A  question  was  then  asked  a  witness  whether  Eliza  French 
had  not  stated,  in  his  hearing,  certain  facts,  with  the  view  of 
discrediting  her  evidence,  by  showing  that  such  statement  was 
materially  different  from  the  facts  sworn  to  by  her.  This  was 
objected  to,  and  the  Coutt  sustained  the  objection,  on  the  ground 
that  as  the  "witness,  when  under  exafnination,  had  not  been 
questioned  as  to  such  statement,  it  could  not  be  proved  to  dis- 
credit her.  That  to  lay  the  foundation  for  such  evidence,  Eliza 
French  must  have  been  asked,  when  under  examination, 
whether  she  made  such  statement.     ST  Kinney  v.  JSeily  1  Mc'* 

43 
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Lean's  Rep.  547.  1  PhiL  Ev.  (edt.  1839)  393^  2  Brad.& 
Bing.  386,  315. 

Eliza  French  was  again  called,  without  objection,  and  the 
question  was  asked  her  whether  she  had  made  a  certain  state- 
ment, repeating  the  substance  of  it,  to  an  individual,  naming 
him,  which  she  answered  in  the  negative.  After  this  the  im- 
peaching evidence  was  heard. 

And  certain  questions  ^¥ere  asked  of  her,  by  the  defendants' 
counsel,  in  regard  to  certain  matters  which,  though  they  had  a 
remote  relation  to  the  subject  matter  of  inquiry,  had  no  direct 
relevancy,  with  the  view  of  contradicting  her  answers,  to  dis- 
credit her.  This  was  objected  to,  and  the  Court  sustained  the 
objection. 

Such  questions  must  be  relevant  to  the  matter  in  issue. 
Spencely-v.  de  Willot^  7  East«  Rep.  10.  If  the  answer  were 
given  on  a  collateral  matter,  no  contradictory  evidence  could 
be  heard.  Harris  v.  Tippet^  3  Campb.  Rep.  638.  1  Blackf. 
Rep.  86.  Ellmaker  v.  Buckley,  10  Serg.  &  Rawle,  Rep.  77. 
This  question  came  distinctly  before  the  Supreme  Court,  at 
the  last  term,  in  the  case  of  The  Philadelphia  and  TrenUm 
Railroad  Company  v.  Stimpson,  14  Peters  Rep.  461,  in  which 
the  Court  said,  ^that  a  party  has  no  right  to  crossexamine  any 
witness  except  as  to  facts  and  circumstances  connected  with 
the  matters  stated  in  his  direct  examination." 

A  witness  may  be  examined  as  to  expressions  or  acts  con- 
ducing to  show  a  bias  for.  or  against  either  of  the  parties.  Un- 
der this  rule  it  might  be  proper  to  ask  the  witness,  whether  he 
did  not  prevent,  or  endeavor  to  prevent,  the  attendance  of  a 
witness,  and  whether  he  did  not  threaten  to  be  revenged  of 
one  of  the  parties.  This  has  no  direct  relevancy  to  the  mat- 
ters in  issue,  but  it  aflfects  the  credit  of  the  witness,  and,  there- 
fore, is  admissible. 
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In  the  course  of  the  examination  an  inquiry*  was  submitted 
to  the  Court,  as  to  the  form  of  a  question  to  be  propounded  to 
a  witness  in  chief.  The  Court  said  it  was  extremely  difficult, 
if  not  impracticable,  to  adopt  any  form  which  would  be  proper 
in  all  cases.  The  rule  is,  that  a  question  shall  not  be  so  pro* 
pounded  to  a  witness  as  to  indicate  the  answer  desired.  The 
form  laid  down  in  some  of  the  books,  ^do  you  or  do  you  not 
know,''  &c.,  IS  a  leading  question,  and  may  be  so  emphasized 
as  to  indicate,  in  the  strongest  terms,  the  desired  answer.  It 
is  a  matter  of  no  great  difficulty,  it  every  examination  of  a 
witness,  by  a  general  remark,  to  inform  him  on  what  points  he 
is  to  be  examined,  and  then  to  elicit  his  knowledge  respecting 
them,  by  such  questions  as  do  not  lead  to  the  answer  desired* 

In  the  crossexamination  lending  questions  are  admissible 
on  the  ground  that  the  witness,  having  been  called  by  one 
party,  may  not  be  equally  willing  to  disclose  all  he  knows  that 
shall  be  favoraUe  to  the  other.  And  there  may  be  circum- 
stances, arising  from  the  conduct  of  a  witness,  which  shall  re- 
quire leading  questions  to  be  put  to  him,  when  examined  as  a 
witness  in  chief.  This  matter  must  depend  upon  the  judgment 
of  the  Court. 

Except  the  above,  no  questions  of  law  were  raised  in  the 
course  of  the  trid;  and  it  is  not  deemed  necessary  to  state  the 
facts  which  were  submitted  to  the  jury.  The  verdict 
<*Not  guilty." 
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Hall  vs.  Warren  and  others. 

It  If  tlM  duty  of  an  oticar  of  Um  caftons,  on  nuklnc  •  Mlsim  of  goods,  for  hwtog  Imb 
importad  In  TlolaUoii  of  the  revonae  Uwi,  to  IncUtato  proeeadingi  in  ram  In  tba  Dfaftrfet 
Coott. 

Tha  Dlrtriet  Court  htm  azdnalTa  jmrMtetion  of  foifaltaittw ' 

Whathar  tlia  aakura  baa  bean  rightful  or  tortlons,  eannot  be  aa^rtatoad  until  tba  flatter 
baa  bean  a^Jndged  by  that  Court. 

If  tba  paraon  making  tba  salxura  raflisa  to  proceed  In  the  Diatriet  Odart,  on  application  to 
the  Court  hf  the  ownar,  be  wlD  baeompallad  to  do  ao,  or  raiani  tba  fooda. 

Tba  pandaocy  of  tba  procaedbngaln  ram  may  be  pleaded  in  abatement,  to  an  action  of  tiai. 
paai  againat  tba  officer. 

Should  tbe  gooda  be  adjudged  to  be  returned  by  the  Court,  and  a  certifleata  of  reaaonaUe 
aaoia  TeAiaed,  It  la  final. 

There  can  be  no  Juetlfleattoa  of  tbe  eat  of  aelnnra,  azeapt  on  a  Judgment  of  condemnation, 
or  a  certifleata  of  reaaonable  canae. 

The  officer  making  tbe  seizure  abould  azamina  tbe  gooda  before  It  la  made,  and  not  make 
it  unleia  there  be  reaaonable  caoae  Where  gooda  are  taken  from  tbe  poaaeHlon  of  tbe  owner, 
and  detained.  If  Itbaut  reaaenabia  eauae,  tbe  officer  la  liable  to  damagea  to  tba  foil  extant  of 
tbe  injury. 

Tbe  circumatances  may  be  prored  In  mitigation  of  damages,  but  not  to  ezcuae  or  Justify  tha 
aalzuTe, 

Haying  puansslun  «r  tbe  gooda,  and  ezereislag  aela  of  ownership  orar  them,  tbe  plelBttf 
may  sue  fbr  a  trospaai  on  them  in  bis  own  name. 

Messrs.  Wright  and  Fox  appeared  for  the  plaintifT,  and  Mr. 
Horner  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  is  an  action  of  trespass  brought  by  the  plaintiff  against 
the  defendants  for  entering  his  store,  in  Cincinnati,  by  force* 
and  removing  therefrom,  &c.,  a  large  amount  of  merchandize. 

The  defendants  pleaded  the  general  issue.  They,  also, 
pleaded  specially,  that  the  said  goods  were  brought  from  some 
foreign  port  to  the  said  defendants  unknown;  and  that  the  de- 
fendant, Warren,  being  an  officer  of  the  customs,  suspected 
said  goods  had  been  unladen  and  delivered  in  the  vessel  in 
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wbich  they  had  been  brought  to  the  port  of  Gincinnati)  without 
any  permit  or  license  from  the  collector,  or  any  of  the  compe- 
tent officers  of  the  customs*  And  that  the  said  goods  did  not 
correspond  with  the  entry  thereof,  at  the  custom  house;  but 
were  entered  at  a  sum  less  than  the  actual  costs  thereof,  with 
a  design  to  evade  the  duties,  &c# 

And  that  the  said  Warren,  calling  to  his  assistance  the  other 
defendants,  who  were  officers  of  the  police,  &c«,  seized  the 
goods  and  removed  them,  as  he  had  a  right  to  do. 

A  notice  was  also  annexed  to  the  general  issue  stating  the 
facts,  substantially,  as  set  out  in  the  special  pleas. 

The  plaintiflT  demurred  to  the  special  ple^a.  :  And  the  ques- 
tion arising  on  the  demurrer,  must  be  first  considered  by  the 
Court. 

Where  a  seizure  of  merchandize  is  made  on  suspicion  of  its 
having  been  illegally  imported,  it  is  the  duty  of  the  officer  ma- 
king the  seizure  to  institute  proceedings  in  rem  in  the  District 
Court,  or  if  the  suspicion  should  prove  to  be  unfounded  to  re- 
tam  the  goods  to  the  owner. 

By  the  act  of  34th  September,  1789,  exclusive  original 
jurisdiction  is  given  to  the  District  Courts  in  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including  seizures  under 
laws  of  import,  &c«  And  if  the  officer  making  the  seizure  shall 
refiise  to  institute  the  proper  proceedings,  on  application  of  the 
a^rieved  party,  the  Court  will  compel  him  to  proceed  to 
adjudication,  or  to  abandon  the  seizure.  The  brig  Aniu,  9 
Cranch  Rep.,  389. 

This  is  not  a  case  where  the  goods  have  been  returned.  The 
pleadings  forbid  such  a  supposition. 

If  the  goods  were  imported  in  violation  of  law,  they  are  lia- 
ble to  be  forfeited;  and  the  District  Court  only  can  enforce 
this  forfeiture.  And  it  is  m  view  of  this  renult  that  the  pro- 
ceeding against  the  goods  is  required.    Whether  the  seizure 
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has  been  lawful  or  not  cannot  be  known  or  ascertained,  until 
the  District  Court  shall  have  adjudicated  on  the  subject. 

And  in  the  case  of  Galston  v.  Hoyt^  3  Wheat.,  Rep.  246,  the 
Court  remark,  "the  pendency  of  the  suit  in*  rem  would  be  a 
good  plea  in  abatement,  or  a  temporary  bar  of  the  action,  for 
it,  would  establish  that  no  good  cause  of  action  then  existed. 
If  the  action  be  commenced  after  a  decree  of  condemnation, 
or  after  an  acquittal,  and  there  be  a  certificate  of  reasonable 
cause  of  seizure,  then  in  the  former  case  by  the  general  law, 
and  in  the  latter  case  by  the  special  enactment  of  the  statute 
of  the  25th  April,  1810,  Ch.  64,  sec.  1,  the  decree  and  certifi- 
cate are  each  good  bars  to  the  action.  But  if  there  be  a  de- 
cree of  acquittal  and  a  denial  of  such  certificate,  then  the  seiz- 
ure is  established  conclusively  to  be  tortious;  and  the  party  is 
entitled  to  his  full  damages  for  the  injury." 

That  the  Certificate  of  condemns^tion,  as  also  the  certificate 
of  acquittal  is  equally  conclusive  as  to  the  character  of  the  seiz- 
ure is  clearly  established  by  the  authorities.  WilkinsY^  Des- 
pard^  5  Term  Rep.  1 1 2,  1 1 7.  Scoit  v.  Shearman^  2  W.  H. 
977.  Henshaw  v.  Pleasance^  2  W.  BL  11 74.  Geyer  v.  AquU' 
ar^  7  Term,  Rep.  68 1 .  Shcum  v.  Mayberry  et  aL^  2  Wheat.  1. 
The  Apollon^  9  Wheat.  Rep.  362. 

The  pleas  do  not  state  whether  the  proceeding  in  rem  has 
been  instituted,  is  pending,  or  has  been  terminated.  And  as 
the  District  Court  is  the  only  Court  that  has  jurisdiction  to  ad- 
judicate on  the  forfeiture,  it  clearly  follows  that  until  this  ad- 
judication is  made,  or  a  certificate  of  reasonable  cause  has  been 
allowed,  no  plea  of  justification  can  be  sustained.  And  this 
imposes  no  hardship  on  the  officer  making  the  seizure.  He  is 
not  liable,  during  the  pendency  of  the  proceedings  against  the 
goods,  to  enforce  a  forfeiture.  But  his  justification  must  alone 
rest  on  the  decision  of  the  District  Court.  And  the  pleas,  in 
this  respect,  are,  therefore,  fatally  defective.    Without  reiet' 
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encc  to  the  proceeding  in  rem,  they  set  up  a  justification  for 
th6  seizure,  by  alledging  grounds  of  suspicion.  And  whether 
there  were  sufficient  grounds  or  not  this  Court  cannot  try  nor 
determine,  but  the  District  Court. 

^  In  defence,,  it  is  insisted  that  if  the  goods  had  been  returned 
on  examination,  there  beibg  found  no  sufficient  grounds  to  de- 
tain them,  the  grounds  of  suspicion  may  be  pleaded  as  is  done 
in  this  case.  In  the  case  supposed,  it  may  be  admitted  that 
the  grounds  of  suspicion  might  be  giv^n  in  evidence  in  mitiga- 
tion of  damages,  but  they  could  afford  no  justification.  It  is 
very  clear  they  could  not  be  pleaded  as  such.  The  demur- 
rer^  to  the  pleas  are  sustained. 

The  jury  being  impanneled,  the  plaintiff  proved  that  he.  oc- 
cupied a  store  house  on  Pearl  street,  Cincinnati,  in  the  summer 
of  1839;  and  that  he  had  from  fifty  to  sixty  thousand  dollars 
worth  of  worsted  and  other  goods.  That  Warren,  accompa- 
nied by  the  other  defendants,  came  to  his  store  and  seized  the 
goods,  as  having  been  brought  into  the  country  in  violation  of 
the  revenue  laws.  The  plain tifi' denied  the  charge,  and  propo- 
sed, in  the  presence  of  several  merchants,  to  unpack  his  cases 
and  to  exhibit  all  his  goods  for  examination;  alledging  that  on 
every  article  of  goods,  chargeable  with  duty  the  duty  had  been 
paid,  and  he  had  evidence  of  the  payment.  And  he  offered  to 
exhibit  his  papers  and  to  procure  the  necessary  assistance  to 
open  and  examine  his  cases.  But  the  defendant,  Warren,  de- 
clined all  his  propositions;  said  that  he  knew  his  duty  and 
should  execute  it. 

It  was,  also,  proved  that  several  merchants  present  advised 
the  defendant,  Warren,  to  have  the  goods  examined,  and  ad- 
monished him  that  it  was  his  duty  to  examine  them.  But  he 
rejected  their  advice*  Several  of  them  proposed  then  to  be- 
come the  surety  of  the  plaintiff  to  deliver  the  goods  in  the  pre- 
cise condition  they  then  were  the  next  day.    But  this  proposi- 
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tion  was  also  rejected,  and  Warren,  the  defendant,  i^tained 

« 

the  possession  of  them  through  the  night,  in  the  storehouse,  by 
his  agents,  and  the  next  day  removed  them  to  a  place  of  de^ 
posit  where  they  were  retained  until  the  order  for  their  resti* 
tution  was  made  by  the  District  Court. 

The  plaintiff,  also,  offered  evidence  conducing  to  prove  that 
from  the  time  the  gpods  were  thus  taken,  until  they  were  re- 
stored, they  had  declined  in  price  from  twenty  three  to  twenty 
five  per  cent.  And  that  he  was  obliged  to  dispose  of  them  at 
this  or  a  greater  loss.  He,  also,  showed  the  expenses  to  which 
he  was  subjected^  from  previous  engagements,  of  clerk  hire, 
house  rent,  insurance,  &c.  And,  also,  the  expense  in  atttod* 
ing  to  the  suit  in  the  District  Court,  and. in  prosecuting  the 
present  suit,  with  other  items  for  moneys  paid  on  the  return  of 
the  goods,  dray  age,  examiners,  &c.,  &c. 

The  plaintiff,  also,  proved,  that  the,  ^^^urnint,  .under  which 
Warren  acted  in  making  the  seizure,  was  obtained  from  a  jus- 
tice of  the  peace,  on  his  own  application  and  oath*  And  that 
he  took  possession  both  of  the  warrant  and  affidavit. 

The  record  of  the  procejedings  in  rem,  in  the  District  Court, 
was  given  in  evidence  by  the  plaintiff,  which  showed  that  the 
return  of  the  goods  had  been  adjudged,  and  a  certificate  of 
reasonable  cause  for  the  seizure  denied  by  the  Court. 

It  appeared,  xilso,  in  evidence^that  the  plaintiff  was  a  citizen 
of  England,  and  a  straiiger  in  Cincinnati,  having  but  recently 
commenced  business  in  that  city»  That  he  had  made  a  very 
favorable  impression  upon  the  community,  as  a  man  of  high 
and  correct  principles. 

It  was  admitted  that  the  defendant,  Warren,  was  the  sm^ 
veyor  of  the  port,  at  Cincinnati,  and  that  on  him  devolved  the 
duty  to  see  that  the  revenue  laws  were  not  violated.  And  iii 
his  defence,  he  first  offered  a  letter  received  from  the  Secretary 
of  the  Treasury,  inclosing  extracts  firom  an  anonymous  letter. 
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purportitig  to  have  been  written  at  Ptiiladelphia,  apprising  him 
of  c<mteinplated  frauds  upon  the  revenue;  and  particularly  in- 
forming him  that  a  certain  manufiicturing  house  in  Leeds,  Eng- 
land, had  made  arrangements  to  export  intotthis  country  large 
amounts  of  goods  without  paying  the  duties;  and  it  was  sug- 
gested that  an  importation  had  been  made  from  the  above  house 
to  Cincinnati,' &c. 

This  evidence  the  Court  remarked  could  not  be  received,* 
either  in  excuse  or  justification  of  the  defendant.  But  that  it 
might  be  read  for  the  single  purpose  of  showing  that  the  seiz- 
ure had  not  been  made  from  mere  wantonness  by  the  defend-, 
ant;  and  that  the  jury  might  consider  it,  in  connection  with  the 
claim  of  the  plaintiff,  for  vindictive  damages.  That  had  this 
ground  been  abuidoned  by  tfie  plain tiiPs  counsel,  the  evidence 
•  would  have  been  rejected. 

The  defendant,  also,  proved  a  conversation  he  had  with  one 
of  the  witnesses  shortly  before  the  seizpre,  respecting  frauds 
upon  the  revenue,  and  in  which  he  was  advised  by  the  witness 
to  look  into  the  establishment  of  the  plaintiff.  And  the  Court 
held  that  for  the  purpose  of  rebutting  malice  or  any  other  im- 
proper motive  in  the  proceeding,  this  might  be  received  in  evi- 
dence. That  under  this  head  the  object  was  to  show,  by  the 
defendant,  that  however  illegal  his  acts  may  have  been,  they 
were  prompted  by  an  honest  motive  in'  the  discharge  of  his 
duty. 

And  evidence  was  ofiered  to  prove  that  several  of  the  other 
defendants  were  peace  officers,  and  that  they  accompanied  the 
defendant,  at  his  request,  with  the  view  of  preserving  the  peace. 

But  the  Court  rejected  the  evidence,  saying  that,  in  that 
transaction,  as  aiding  and  assisting  the  defendant,  Warren, 
they  must  be  considered  as  acting  as  citizens  and  not  in  the 
official  stations  which  they  might  ordinarily  fill  in  society. 
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In  his  answer  to  the  libel,  filed  by  the  district  attorntfy^  in  tbe 
District  Court,  the  plaintifi'  stated  the  goods  to  belong  to  acei^ 
tain  firm  of  which  he  was  one  of  the  partners;  and  as  this  ac- 
tion is  not  brought  in  the  name  of  tbe  partnership,  it  was  con- 
tended that  the  action  could  not  be  sustained*  But  the  Court 
held  that  having  the  possession  of  the  goods  and  exercising 
acts  of  ownership  over  them,  the  plaintifi*  might  well  sue  in  his 
own  name.  And  that  in  addition  to  this  consideration,  it  ap- 
peared that,  by  the  District  Court,  the  goods  were  adjudged  to 
belong  to  the  plaintiff;  and  they  were  ordered  to  be  delivered 
to  him  as  the  rightfiiL  owner. 

In  the  argument  before  the  jury  it  was  contended  that,  how- 
ever illegally  the  defendant,  Warren,  may  have  acted  in  making 
the  seizure,  the  other  defendants,  being  citizens  and  having 
been  palled  by  him  as  an  officer  of  the  government  to  assist 
him  in  the  performance  of  his  duties,  they  cannot  be  held  re- 
sponsible for  his  errors.  « 

The  arguments  being  closed,  the  Court  chai|^  tbe  jury  that 
they  had  the  right,  as  the  evidence  might  require,  to  find  any 
one  or  more  of  the  defendants  guilty  or  not  guilty;  and  to  as- 
sess, against  him  or  them,  the  damages  which  the  jdaintiff  has 
sustained  by  the  seizure  complained  of  That  the  officer  ma- 
king the  seizure  had  a  right  to  call  upon  citizens  to  assist  him 
in  making  it,  and  they  are  bound,  under  certain  penalties,  to 
render  him  assistance. 

But  this  afibrds  to  them  no  justification  if  the  proceeding  of 
the  officer  be  illegal.  That  their  justification  must  depend 
upon  the  same  ground  as  that  of  the  officer  making  the  seizure. 
And  that,  as  in  this  case,  the  proper  tribunal  having  decided  the 
goods  were  not  liable  to  seizure,  and  that  there  was  no  reason- 
able cause  to  authorize  the  proceeding  by  the  officer,  the  other 
defendants  could  have  no  grDund  of  justification.  But  the  jury 
were  instructed  it  would  be  for  them  to  determine,  from  the 
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evidence,  whether  there  was  such  a  participation  in  the  act  of 
seizure,  and  the  subsequent  removal  of  the  goods  by  the  de» 
fendants,  9s  would  make  them  responsible  for  damages.  The 
fact  of  their  being  present,  a^  the  friends  of  the  officer,  unless 
they  aided  and  assisted  him,  or  gave  their  advice  and  counte* 
nance  to  the  trespass,  they  are  not  liable*  They  should  not  be 
found  guilty  unless  there  was  such  a  participation  on  their 
part,  if  not  by  laying  hold  of  the  goods,  by  their  presence  and 
encouragement,  as  to  have  influenced,  in  some  degree,  the  coa^ 
mission  of  the  trespass. 

That,  1^1  regards  Warren,  im  duties  are  important  to  the 
public  and  to  individuals,  as  the  proceedings  in  this  case  show; 
and  that  they  should  be  discharged  with  a  due  regard  to  private 
as  well  as  to  puUic  rights.  In  so  important  a  trust  the  action 
of  the  officer  should  always  be  governed  by  a  sound  discretion; 
and  he  shonld  always  solicit  the  best  lights  on  the  subject  within 
his  power. 

That  in  entering  the  store  of  the  plaintifi*,  after  having  made 
known  his  object,  he  should  have  proceeded,  as  the  law  requires, 
to  escamine  the  goods  to  ascertain  whether  the  revenue  laws 
had  been  violated.  That  the  proposed  co-operation  of  the 
plaintiff,  to  have  his  boxes  opened  and  every  piece  of  his  goods 
examined,  without  delay,  took  from  the  defendant,  Warren, 
every  plausible  pretext  for  ren^ovmg  them. 

It  appears,  in  fact,  that  a  large  part  of  the  goods  were  not 
dutiable;  but  they,  as  well  as  those  on  which  the  duties  had 
been  paid,  were  seized,  without  examination,  and  removed  by 
the  defendant.  The  plaintiff*,  too,  offered  to  produce  evidence 
of  the  payment  of  the  duties,  and  that  the  importation  of  the 
goods,  as  well  in  landing  as  in  the  invoices,  was  strictly  in  con- 
formity to  law.  This  conduct,  on  the  part  of  the  plaintiff*, 
should  have  been  met  by  the  officer  with  a  correspondent 
course  of  action  on  his  part,  which  wobld  have  brought  the 
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matter  to  a  speedy  detennination.  But,  it  seems  from  the  evi- 
dence, that  the  defendant,  so  far  from  adopting  this  course,  re- 
commended by  public  policy,  and  a  sense  of  justice  to  the  gov- 
emment  and  to  the  individual,  abruptly  and  insultingly  reject- 
ed it*  He  asked  no  advice  from  the  plaintiff  or  his  friends,  he 
said,  and  tauntingly  observed,  in  the  performance  of  his  duties, 
would  not  be  governed  by  their  counsel.  This  would  not  have 
been  obj«^ctionable,  if  the  defendant  had  been  careful  to  under- 
stand what  his  duties  were,  before  he  attempted  to  execute 
them.  The  counsel  for  the  plaintiff  insist,  that  he  has  not  only 
shown  an  ignorance  of  the  law  under  which  he  acted,*  but  a 
wantonness  which  should  subject  him  to  exemplary  damages. 
This,  the  Court  remarked,  they  would  leave  for  the  considera- 
tion and  determination  of  the  jury. 

That  the  plaintiff  is  entided  to  damages,  which  shall  compen- 
sate him  for  the  irjury  he  received,  by  reason  of  the  trespass, 
is  clear. 

In  ascertaining  the  amount'  of  the  damages  the  Court  in- 
structed the  jury  that  they  should  take  into  their  considera- 
tion the  depreciation  of  the  goods,  the  insurance  on  them, 
store  rent,  (having  had  to  pay  rent  and  insurance,)  also,  clerk 
hire,  under  permanent  agreements;  the  expense  of  defending 
the  goods  in  the  proceedings  before  the  District  Court;  and, 
also,  in  prosecuting  this  suit  for  damages;  tc^ether  with  ex- 
penses paid  by  him  in  drayage,  &c.,  on  the  return  of  the  goods. 
That  no  damages  could  be  recovered  by  the  plaintiff,  except 
those  shown  to  have  been  incurred,  prior  to  the  commence- 
ment of  the  suit.  The  jury  found  for  the  plain  tiff  and  assessed 
his  damages  at  $15,999  95.     Judgment. 
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Bank  of  Cleveland  vs.   Sturoes  et  al« 

A  jvdpMiit  WW  eBtaradi  2d  Jnly^  1839,  agalnft  Btthtm,  Vaatine  A  Go.,  In  thla  Oonit. 
On  the  38th  Jnna,  1839,  Vaa^e  ezMiited  a  mortgage  on  a  certain  trapt  of  land  to  eeenre 
tlie  payment  of  a  debt  dae  the  complainant.  The  mortgage  was  filed  with  the  recorder  of 
the  proper  eininty  for  record  the  2d  Inly.  Held  that  the  Judgment  Hen  was  paramount,  as  it 
took  efhet,  fhun  the  fkat  day  of  ttie  term,  which  waa  the  flnt  of  ^nly. 

Mr.  Turner  for  the  plaintiff,  and  Messrs.  Swayne  and  Bates 
for  the  defendants. 

OPINION  OP  THE  COURT,  BY  JUDGE  LBAVITT. 

The  object  of  this  bill  is  to  obtain*  an  injunction  to  stay  a 
sale  at  law,  on  an  execution  issued  from. this  court.  The  ma- 
terial facts,  a&  stated  in  the  bill,  are  as  follows:  On  the  2d  of 
July,  being  the  second  day  of  the  July  term  of«this  court,  in  the 
year  1839,  Sturges,  Roe  and  Barker  obtained  a  judgmeat 
against  Beebee,  Yantine  &  Co.;  and  an  execution  having 
issued  on  this  judgment^  certain  real  estate  has  been  levied  on, 
as  the  property  of  Yantine,  which  is  about  to  be  offered  for 
sale  by  the  marshal.  The  bill  then  asserts,  in  behalf  of  the 
Bank  of  Cleveland,  a  preferable  lien  on  this  real  estate^  in  vir- 
tue of  a  mortgage,  dated  the  28th  of  June,  1839,  executed  by 
Yantine  and  wife,  to  secure  the  payment  of  a  debt  due  to  the 
baak  from  Yantine.  This  mortgage  was  filed  for  record,  with 
the  recorder  for  the  county  of  Cuyahoga,  on  the  2d  day  of 
July  following. 

It  is  insisted,  by  the  counsel  for  the  bank,  that  these  facts 
call  for  the  mterposition  of  the  chancery  powers  of  this  court, 
in  staying  the  sale  on  the  judgment,  in  favor  of  Sturges,  Roe 
and  Barker.  The  ground  on  which  this  position  is  based  is, 
that  a  mortgage  creates  a  specific  lien  on  the  mortgaged  prem- 
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ises,  from  the  date  of  its  execution,  and  imports  a  preferable 
Hen  to  that  created  by  a  judgment  rendered  prior  to  the  filmg 
of  the  mortgage  for  record.  And  a  number  of  cases  are  refer- 
red to,  from  which  it  appears  that  this  is  the  settled  law  in 
some  of  the  States  of  the  Union*  Chancellor  Kent,  in  laying 
down  the  law  on  this  subject,  as  established  in  the  State  of 
New  York,  4  Com.  166,  says — ^^a  mortgage  not  registered  has 
preference  over  a  subsequent  docketed  judgment.^'  And, 
again;  ^an  unregistered  mortgage  is  still  a  valid  conveyance, 
and  binds  the  estate,  except  against  subsequent  bona  fide  pur- 
chasers and  mortgagees,  whose  conveyances  are  recorded.'^ 
But  he  adds — ^the  rule  in  Pennsylvania  is  different,  and  the 
docketed  judgment  is  preferred,  and  not  unreasonbly,  for  there 
is  much  good  sense,  as  well  as  simplicity,  in  the  proposition, 
that  every  incumbrance,  whether  it  be  a  registered  deed,  or 
docketed  judgment,  should,  in  cases  free  from  fraud,  be  satisfi- 
ed according  to  the  priority  of  lien,  upon  the  record  which  is 
open  for  public  inspection."  The  only  exception  to  the  rule, 
thus  approvingly  referred  to  by  the  learned  writer,  is  furnish- 
ed in  the  case  of  a  mortgage  executed  at  the  time  of  a  conveys 
ance  of  real  estate  to  secure  the  payment  of  the  purchase 
money.  Under  such  (Circumstances  the  mortgage  is  properly 
preferred  to  a  prior  judgment. 

The  Statutes  of  Ohio,  dedarmg  the  effect  of  judgments,  on 
the  real  estate  of  the  debtor,  and  providing  for  the  registry  of 
mortgages,  as  understood  and  construed  by  the  Supreme 
Court  of  the  State,  seem  fuUy  to  sustain  the  position,  that 
liens  on  land,  whether  by  judgment  or  mortgage,  in  the  ab- 
sence of  ftaud,  are  to  be  discharged  according  to  the  order  of 
time  in  which  they  respectively  attached.  And  this  time  is 
not  left  doubtfiil  under  the  statutory  enactments  of  the  State, 
but  is  clearly  and  definitely  fixed.  The  second  section  of  the 
statute  regulating  judgments  and  executiiMis,  3  Chase's  Stat* 
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1709,  declares  that  ^the  lands  and  tenements  of  the.  debtor 
shall  be  bound  for  the  satisfaction  of  any  judgment  against 
such  debtor,  from  the  first  day  of  the  term,  at  which  such 
judgment  shall  be  rendered*''  And  the  amendatory  act,  con- 
cerning the  registry  of  mortgages,  passed  March  16,  1838, 
Ohio  Stat*  Vol.  36,  p«  52,  provides  that  ^mortgages  do  and  shall 
take  efiect,  and  have  preference  from  the  time  the  same  are 
delivered  to  the  recorder  of  the  proper  county,  to  be  by  him 
entered  on  record*'' 

The  judgments  of  this  court  create  a  lien  on  a)l  the  lands 
of  the  debtor  within  its  territorial  jurisdiction;  and,  under  the 
provision  of  the  -sti^tute  just  referred  to,  that  lien  attaches  from 
the  first  day  of  the*term  at  which  judgment  is  entered.  In  the 
case  before  the  Court  the  judgment  became  an  efiective  lien 
on  the  real  estate  of  Yantine,  firom  the  fiirst  day  of  July,  1839, 
that  being  the  first  day  of  the  term  at  which  it  was  obtained. 
The  mortgage,  though  executed  on  the  28th  of  June,  took 
effect  from  the  2d  of  July,  the  day  on  which  it  was  deposited 
for  record  with  the  proper  officer.  The  judgment,  therefore, 
in  point  of  time,  has  priority  of  the  mortgage  by  the  space  of 
one  day.  And  we  think  the  rights  of  these  parties  must  be 
determined  in  accordance  with  the  principle  embodied  in  fhe 
maxim,  ^ui  est  prior  in  tempore,  potior  in  jure." 

This  principle  forms  the  basis  of  the  decision  of  the  Supreme 
Court  of  Ohio,  in  the  case  of  McOee  v.  Beaity  and  Bell^  8  Ohio 
Rep.  396.  The  facts  in  that  case  were  substantially  as  fol- 
lows: McGee  had  recovered  a  judgment  against  Beatty,  at  a 
term  of  the  Court  of  Common  Pleas  of  Guernsey  county,  com- 
mencing on  the  24th  day  of  March.  On  the  27th  of  February, 
preceding,  Beatty  had  executed  a  mortgage  of  the  real  estate 
in  question,  which  was  filed  for  record  on  the  14th  of  March, 
being  ten  days  prior  to  the  taking  efiect  of  the  judgment.  The 
judgment  creditor  filed  a  bill  in  chancery,  asking  the  decree  of 
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the  Court,  postponing  the  lien  of  the  mortgage,  and  for  the 
sale  of  the  land  to  satisfy  the  judgment.  In  their  opinion,  the 
Court  say — ^^it  is  a  case  of  two  creditors  contencUng  for  the 
priority  of  lien;  and  this  priority  must  depend  on  the  con- 
struction of  the  statutes  relative  to  the  subject."  And,  after 
an  examination  of  the  statutory  provisions,  the  Court  arrive 
at  the  conclusion  that  the  morlgagee  has  the  preferable  lien, 
solely  on  the  ground  that  his  mortgage  was  filed  for  record, 
and,  therefore,  took  effect  before  the  rendition  of  the  judgment. 
There  is  no  reference  to,  or  recognition  of,  the  doctrine,  that  a 
mortgage  imports  a  superior  equity  to  that  created  by  a  judg- 
ment; and,  therefore,  that  the  latter,  though  prior  in  time, 
must  be  postponed  to  the  mortgage.  We  can  perceive  no 
reason  to  doubt  the  correctness  of  this  conclusion.  The  ap- 
plicaticm  for  the  injunction  is  therefore  overruled. 


Lesses  of  Dunn's  heirs  vs.  Games  and  Gillet. 

At  the  last  term  a  judgment  having  been  entered  that  the 
lessors  of  the  plaintiff  recover  their  term,  &c.,  in  the  premises; 
on  motion  of  Mr.  Hamer,  on  behalf  of  defendants,  a  venire 
was  issued  to  the  marshal,  under  the  occupying  claimant  law 
of  the  State,  of  1831,  directing  him  to  summon  a  jury  in  the 
neighborhood  of  the  land,  and  cause  them  to  go  upon  it,  exam- 
ine witnesses,  &c.,  and  estimate  the  value  of  the  improve- 
ments made  by  the  tenants,  the  rents,  waste,  &c.,  and  the 
value  of  the  land  in  its  natural  state,  in  all  things  as  the  statute 
requires;  and  that  return  be  made  of  their  proceedings  to  the 
present  term. 
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And  at  this  term  the  marshal  made  retam  of  the  proceed- 
ixigs  of  the  jury,  under  their  hands,  from  which  it  appears  that 
the  permanent  and  valuable  improvements  amount  tQ  twelve 
hundred  and  fifty  dollars;  that  the  rents  amount  to  the  sum  of 
five  hundred  and  forty  dollars;  and  that  the  land,  in  its  natural 
state,  is  worth  the  sum  of  two  thousand  one  hundred  and  nine*" 
ty  two  dollars. 

Mr*  Hamer,  in  behalf  6f  the  defendants,  moved  the  Court  to 
set  aside  the  proceedings  of  the  jury: 

First:  Because  they  did  not  return  their  assessment,  under 
their  seals,  as  the  statute  requires; 

Second:  Because  the  jury  assessed  no  damages  for  waste, 
nor  have  they  returned  that  no  waste  was  committed. 

The  statute  requires  the  jury  to  return  their  assessment 
under  their  hands  and  seals;  but  in  this  return  their  seals  are 
omitted*  In  every  other  respect  the  return  conforms  to  the 
statute. 

This  statute  is  not  made  obligatory  on  this  court  by  adoption 
under  any  act  of  Congress,  but  it  is  adopted  as  a  fit  and  proper 
mode  of  proceeding  by  the  Court.  In  every  respect,  how- 
ever, this  Court  can  not  conform  to  the  statute,  as  in  the  selec- 
tion of  jurors,  &c^  But  the  mode  of  proceeding  is  conformed 
to,' so  far  as  the  organization  and  powers  of  this  Court  will 
permit.  And  whilst,  of  necessity,  the  forms  of  procedure  are 
somewhat  difierent,  effect  is  given  to  the  principles  of  the 
statute. 

The  return  of  the  jury  is  under  their  hands,  but  their  seals 
are  not  annexed,  as  the  statute  requires.  This  we  do  not 
think  material  under  the  rule  of  the  Court.  The  objection 
dfii&s  npt  go  to  the  substance  of  the  return,  but  to  the  form. 
And  if  this  be  sufficient  to  set  aside  the  assessment,  it  will  be 
impracticable  for  this  Court  to  proceed  under  the  statute. 
For  this  Court,  as  before  remarked,  have  not  the  means  of 
44 
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carryiDg  out  the  formal  parts  of  the  statute.  We  carry  into 
•ffect  the  principles  of  the  statute,  and  that  is  all  we  caki  do. 
On  this  ground,  therefore,  the  return  will  not  be  set  aside. 

Nor  will  the  assessment  be  set  aside  on  the  second  ground. 
If  waste  had  been'  committed  the  jury  were  required  to  assess 
the  amount  of  damages.  But  they  have  made  no  assessment 
under  this  head,  and  the  fair  presumption  is  that  no  waste  has 
been  committed.  It  is  somewhat  singular  that  the  defendants 
should  object  to  the  report  on  this  ground. 

The  lessors  of  the  plaintiff  then,  by  Mr.  Wright  their  attor- 
ney, gave  notice,  that  they  would  relinquish  the  title '  to  the 
lan'd  in  favor  of  the  defendants,  on  their  paying  to  them  its 
value,  in  its  natural  state,  as  assessed  by  the  jury.  And  this 
option  is  given  to  the  lessors  by  the  statute.  They  may  thus 
relinquish  the  land,  or  take  out  then:  writ  of  possession  on 
paying  to  the  tenants  the  excess  of  th6  improvements  over  the 
rents. 

,  And  the  Court  directed  that  the  defendants  should  pay  the 
assessment  of  the  jury  aforesaid,  to  the  lessors  of  the  plain tiflf^ 
within  six  months;  and,  in  default  thereof,  that  the  writ  of 
possession  may  issue. 

A  motion  was  then  made  that  the  costs  of  the  inquest  be 
taxed  to  the  lessors  of  the  plaintiff.  But  the  Court  held  that 
the  costs  of  this  proceeding  follows  the  judgment.  Had  a 
judgment  been  entered  against  the  lessors  of  the  plaintiff  for 
the  improvements,  as  the  statute  authorizes,  the  costs  of  the 
inquest  might  have  been  taied  in  that  judgment.. 
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Bensdict  et  al«  vs.  Administrators  or  Davis* 

If  an  Iii4irlda«l  liold  himMlf  oat  to  the  worid  ai  a  partner  in  a  eoneoni,  hs  !■  UaUe  «• 

ih,  though  he  hare  no  intereet  In  It 

Bat  thie  holding  oat  mnit  be  mich  as  to  Jnitlfy  an  Inference  that  the  creditor  bad  knowl* 
•dige  of  It.    Or  the  repieeentation'of  partnenhtp  muet  be  made  to  him. 

A  deelaratidn  by  an  indhrldjial  that  he  was  a  partner,  to  eome  foar  or  five  lndivld«ale»  of 
vrhkh  the  creditor,  when  be  trnsted  the  firm,  could  have  had  no  knowledge,  wlU  not  eon- 
•tltate  a  liability. 

To  rrtmt  faeb  deelaratiOBa,  as  condndng  to  eatabUah  a  partnership  In  ftd,  the  eontraet 
made  between  the  parties,  thoogh  by  parol,  may  be  prored. 

A  court  wUI  not  grant  a  new  trial,  unless  the  roles  of  law,  and  purposes  of  Justice,  re- 
quire it. 

Mr.  Niks  appeared  for  the  plain  tiffs,  and  Mx.. Bradley  for 
the  defendants. 

OPINION  OF  THE  COURT.  . 

This  action  is  brought  against  the  defendants  to  recover 
from  them,  as  the  representatives  of  Davis,  a  partner  in  the 
bouse  of  Allison  &  Co.  The  jury  found  for  the  defendants, 
and  a  motion  for  a  new  trial  v^as  made  on  the  following 
grounds: 

First:  The  jury  should  have  been  instructed  that  Davis, 
having  held  himself  as  a  partner  to  the  world,  was  liable  as 
such. 
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Second:  Evidence  was  given  to  the  jary  in  regard  to  the 
contract  between  Davis  and  the  Allisons,  which  should  have 
been  excluded. 

Third:  The  weight  of  the  evidence  was  in  favor  of  the 
plaintiflTs. 

Among  other  evidence  conducing  to  show  a  partnership  be- 
tween Dai^is  and  the  Allisons,  several  witnesses  stated  that 
the  former  represented  himself  to  them,  both  before  and  after 
the  purchase  of  the  goods,  for  the  price  of  which  this  action 
was  brought,  as  a  partner.  And  it  is  insisted  that,  on  this 
ground  alone,  he  is  chargeable  as  a  partner.  That  where  an 
individual  holds  himself  oui  as  a  partner  he  is  liable  as  such, 
though,  in  fact,  he  had  no  interest  in  the  partnership  concern. 

The  doctrine  of  partnership,  though  pretty  well  defined, 
does  not  seem,  on  some  points,  to  have  been  settled  on  sound 
principles.  It  is  laid  down  that  if  an  individual,  as  a  compen- 
sation for  his  labor,  agrees  to  receive  a  part  of  the  profits,  he 
will  be  liable  as  a  partner;  and  yet  if  he  is  to  receive  a  certain 
sum  of  money  in  proportion  to  a  given  quantum  of  the  profits, 
he  is  not  so  liable.  Now,  although  this  is*  the  established  doc- 
trine, in  the  language  of  Lord  Eldon,  m  reason,  it  would  seem 
to  be  impossible  to  say,  that,  as  to  third  persons,  they  are  not 
equally  partners.  Ex  parte  Rorvlandson^  1  Rose,  89*  JSx 
parte  Watson^  10  Ves.  461.  ^ 

Where  a  person  lends  his  name  to  a.  partnership,  though,  in 
fact,  he  has  no  interest  in  it,  he  is  liable  as  a  partner.  And 
this  rule  is  founded  upon  general  policy.  WaiLgh  v.  Carver, 
2  H.  Bl.  235.    Gow  on  Part.  23. 

To  create  responsibility,  as  a  nominal  .partner,  the  allowed 
use  of  the  nam6  on  bills  of  parcels  used  by  the  firm  seems  to 
be  sufiicient^  notwithstlinding  that  the  creditor  was  originally 
ignorant  of  the  introduction  ot  the  name.  Gow.  23.  Young 
V.  Axtelly  1  Esp.  N.  P.  G.  29.     1  Serg.  and  Rawie,  338. 
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In  the  case  under  consideration  the  declarations  of  Davis,  in 
regard  to  his  being  a  partner,  as  proved,  were  made  at,  and  in 
the  neighborhood  of,  Laport,  in  Indiana,  to  residents  of  that 
place;  the  bills  were  ndt  made  out  against  Davis  as  a  partner, 
nor  was  there  any  evidence  conducing  to  prove  that  the  plain- 
tiffs  had  any  knowledge'  that  he  Represented  himself  to  be  a 
partner,  or,  that  the  plaintiffs,  who  are  citizens  of  New  York, 
gave  credit  to  the  Allisons  on  his  account.  And  it  is  impor- 
tant to  inquire  whether,  from  this  state  of  facts,  he  can  foe  h^ld 
responsible  as  a  partner. 

The  counsel  for  the  plaintifis  earnestly  contends  that  Davis 
is  liable  on  the  above  evidence,  though  it  be,  in  fact  clear,  that  he 
had  no  partnership  interest.  That  this  liability  does  not  de- 
pend on  the  credit  given  by  the  plaintiffs  to  him  at  the  time  the 
goods  were  sold,  nor  on  their  having  a  knowledge  of  his  having 
held  himself  out  as  a  partner^  but  upon  the  fact  of  his  having 
so  represented  himself. 

In  this  view  of  the  c^se,  if  there  be  a  liability  it  arises  from 
general  policy,  that  an  individual  shall  be  held  bound  where, 
by  holding  himself  out  to  the  world  as  a  partner,  he  has  given 
the  influence  of  his  name  to  the  firm.  That  a  contrary  doc- 
trine would  enable  an  individual  to  practice  a  fraud  upon  all 
who  gave  credit  to  the  firm. 

Before  a  reference  is  made  to  adjudged  cases  on  this  point, 
it  may  be  proper  to  remark,  that  it  is  difficult  to  perceive  how 
a  fraud  can  have  been  practiced  on  the  plaintiffs,  if,  at  the 
time  they  sold  the  goods,,  they  had  no  knowledge  of  Davis,  as 
being  connected  with  the  firm,  or,  as  repi'esen ting  himself  to  be 
connected  with  it.  It  is  clear  that,  under  such  circumstances, 
his  name  or  credit  could  not  have  operated  on  the  plaintiffs,  or 
in  any  way  influenced  their  conduct.  Such  a  fraud  seems  to 
be  too  refined  for  legal  comprehension  or  action. 
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It  may  be  readily  admitted  that  positive  proof  of  knowledge 
of  the  above  facts,  by  the  piaintifis,  is  not  necessary  to  estab- 
lish the  liability/ of  Davis;  but  such  facts  ^ must  be  proved  as  to 
authorize  the  jury  to  infer  this  knowledge.  This-  inference 
might  well  be  drawn  from  the  fact,  that  the  nam^  of  Davis  was 
published  as  a  partner  in  a  newspaper,  or  inserted  in  a  sign 
over  the  door  of  the  house  in  which  the  goods  were  kept  and 
sold,  or  that  the  bills  were  made  out  against  him  as  a  partner. 
But  not  one  of  these  facts  are  proved  in  this  case. 

In  the  case  of  Vice  v.  Ijady  Anson^  7  Barn*  and  Cres.  409, 
Lord  Tenterden  said — the  plaintiff,  at  the  time  when  he  sup- 
plied the  goods,  did  not  know  that  the  defendant  either  had, 
or  thought  she  had,  any  interest  in  the  mine.  He  did  not, 
therefore,  supply  the  goods  on  her  credit.  The  fact  of  her 
having  thought  that  she  had  such  an  interest,  that  being  whol- 
ly unknown  to  the  plaintiff  at  the  time  when  he  supplied  the 
goods,  will  not  make  her  liable  for  those  goods.  Her  having 
expressed  an  opinion  in  private  letters  and  society  that  she 
was  interested,  might  be  prima  facie  evidence  that  she  bad 
an  interest;  but  the  other  facts  in  the  case  show  that  she  had 
not  any  interest.  This  case  is  more  fully  reported  in  3  Car. 
and  Payne,  19,  and,  also,  the  decision  of  the  Court  in  Bonk  on 
a  motion  to  set  aside  the  nonsuit  which  was  overruled* 

In  the  case  of  Dickinson  v.  Valpy,  10  Barn,  and  Cres.  Rep. 
128,  Mr.  Justice  Park  said — if  it  could  haye  been  proved  that 
the  defendant  had  held  himself  out  to  be  a  partner,  not  ^to  the 
world,''  for  that  is  a  loose  expression,  but  to  the  plaintiff  him- 
self, or  under  such  circumstances  of  publicity  as  to  satisfy  a 
jury  that  the  plaintiff  knew  of  it,  and  believed  him  to  be  a  part- 
ner, he  would  be  liable  to  the  plaintiff  in  all  transactions  in 
which  he  engaged,  and  gave  credit  to  the  defendant,  upon  the 
faith  of  his  being  such  partner. 
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In  Chitty  on  Bills,  (edt  1839)  43,  it  is  said,  if  a  person  rep- 
resent himself  to  be  a  partner,  though,  in  fact,  he  was.not  so, 
and  thereby  induce  a  person  to  give  credit  to  a  concern,  he 
^wiil  be  liable  as  a  partner;  but  the  representation,  must  be  by 
himself,  or  by  some  third  person  by  bis  authority;  and  it  must 
be  general  and  public,  or  to  the  particular  creditor,  for  a  rep* 
resentation  only  to  one  or  more  persons  which  the  creditor 
never  heard  of,  could  ilot  mislead  him,  and  he  has  no  right  to 
avail  himself  of  it,  in  order  to  fix.  a  party,  who,  in  fact,  was 
not  a  partner.  These  authorities  show  that,  independently  of 
the  proof  of  the  fact  of  partnership,  there  was  no  such  holding 
out  by  Davis  to  the  puMic,  or  to  the  plaintiffs,  as  to  make  him 
liable  as  a  partner,  and  that  the  Court  did  not  mistake  the  law 
in  their  charge  to  the  jury. 

The  motion  for  a  new  trial  can  not  be  granted  on  the  second 
ground.  The  complaint  here  is,  that  illegal  evidence  was  ad- 
mitted to  show,  the  contract  between  Davis  and  the  Allisons, 
in  regard  to  his  advance  to  them  of  five  hundred  dollars,  the 
amount  of  which  he  was  to  receive  in  goods  at  cost. 

This  evidence  was  introduced  by  the  defendants  to  rebut 
and  explain  the  evidence  of  a  partnership  given  by  the  plain- 
tiffs. The  terms  of  the  contract  were  repeated  by  the  parties 
in  the  presence  of  the  witness,  before  one  of  the  Allisons,  who 
purchased  the  goods,  left  Laport  for  that  purpose. 
•  Now,  it  is  true  this  contract  was  made  without  the  knowl- 
edge of  the  plaintiffs,  but,  in  this  respect,  it  stands  upon  the 
same  footing  as  the  evidence  to  prove  a  partnership.  And  as 
they  had  no  knowledge  of  the  one,  they  can  complain  of  no 
surprise  as  to  the  other.  In  every  view  the  evidence  to  prove 
this  contract  was  legal.  Whether  it  was  fraudulently  entered 
into  or  not,  was  a  matter  for  the  jury. 

That  the  weight  of  evidence,  as  to  the  proof  of  partner- 
ship, was  with  the  plaintiffs,  must  be  admitted.    At  least  this 
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18  my  view  on  the  subject*  But  the  preponderance  is  not  such 
as  to  authorize  the  Court  to  set  aside  the  verdict  and  give  a 
hew  trial.  To  authorize  this  it  is  not  enough  that  the  Coart 
difTer,  in  thoir  opinion  of  the  evidence,  from  the  jury.  There 
was  some  impeachment  of  two  or  three  of  the  witnesses,  from 
the  facts  proved,  and  the  circumstances  of  the  case.  The  jury 
had  the  facts  fully  before  them,  and  gave  such  weight  to  the 
witnesses  as  they  believed  them  to  be  entitled  to*  Under  all  the 
circumstances  we  are  not  convinced  that  the  rules  of  law,  and 
the  purposes  of  justice,  require  a  new  trial,  and  the  motion  is 
overruled^ 


The  United  States   vs,  Boice. 

On  ft  BOt0  f  Itwh  to  an  agtnt  of  tbe  United  Statet,  for  thoir  benoflt,  mit  mtj  be  broogbt  in 
tholr  nftUM. 

Mr*  Petiitj  District  Attorney  of  the  United  States,  appeared 
for  the  plaintiff,  and  Messrs.  Lockwood  and  Gregory  for  the  de- 
fendant. 

OPINION  OF  THE  COUKT,  BY  JUDGE  HOLMAN. 

This  is  an  action  of  debt  for  three  promissory  notes,  made 
by  the  defendant,  payable  to  Levi  Woodbury,  Secretary  of  the 
United  States  Treasury,  or  to  his  successors  in  office. 

The  suit  is  in  the  name  of  the  United  States.  The  declara* 
tion  states  that  the  defendant  made  the  notesy  and  delivered 
them  to  the  plaintiffs,  and  thereby  promised  to  pay  said  plaintiffs, 
by  the  name  and  description  of  Levi  Woodbury,  Secretary  of 
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the  United  States  Treasury,  or  to  his  successors  in  office,  and 
alledges  a  failure  to  pay  in  the  usual  form. 

To  this  declaration  the  defendant  has  demurred,  on  the 
ground  that  the  suit  should  have  been  in  the  name  of  Levi 
Woodbury,  and  that  the  United  States  can  not  maintain  an 
action  in  their  own  name  upon  these  notes. 

it  is  hot  pretended  that  the  notes  are  not  the  property  of  the 
United  States,  nor  that  the  money  due  on  them  is,  in  fact,  due 
to  the  United  States;  but  that  no  action  can  be  maintained  on 
them  but  in  the  name  of  Levi  Woodbury,  the  nominal  payee, 
or  his  successor  in  office,  or  his  representatives*. 

The  form  in  which  the  interest  of  th^  United  States  in  the 
notes  is  alledged  in  the  declaration,  is  unimportant.  The  quesh 
tion  presented  by  the  demurrer  for  the  consideration  of  the 
Court,  is,  can  the  United  States  maintain  an  action  on  the 
notes  in  their  own  name? 

Taking  it,  then,  for  granted  that  the  United  States  alone  are 
entitled  to  the  money  due  on  these  notes,  there  can  be  no  ques- 
tion but  that  they  can  maintain  an  action  for  it  in  their  own 
name. 

Without  any  reference  to  the  various  cases  whej;e  a  princir 
pal  may  sue  in  his  own  name,  on  a  contract  made  in  the  name 
of  his  agent,  the  Court  is  satisfied  that  the  positions  taken  by 
the  Supreme  Court,  in  the  case  of  Dugan  v.  The  United  States^ 
3  Wheat.  173,  clearly  establish  the  right  of  the  United  States 
to  maintain  this  action.  That  was  a  case  where  a  bill  of  ex- 
change had  been  indorsed  to  Thomas  T.  Tucker,  Esq.,  Treaji- 
urer  of  the  United  States,  or  order.  It  had  been  indorsed  by 
him  to  another,  but  came  back  to  his  hands,  in  consequence  of 
a  protest  for  nonpayment;  and  a  suit  was  institued.on  it 
against  a  prior  indorser,  in  the  name  of  the  United  States. 
And,  on  a  special  verdict  finding  all  the  facts,  the  Court  deter- 
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mined  that  the  action  was  well  brought,  and  that  the  United 
States  had  a  right  to  sue  and  recover  in  their  own  name. 

"  If,"  say  the  Court  in  their  opinion,  **  it  be  generally  true 
that,  where  a  bill  is  indorsed  to  the  agent  of  another  for  the  use 
of  his  principal,  an  action  can  not  be  maintained  in  the  name 
of  such  principal,  (on  which  point  no  opinion  is  given,)  the 
Government  should  form  an  exception  to  such  rule,  and  the 
United  States  be  permitted  to  sue  in  their  own  name,  when- 
ever it  appears,  not  only  on  the  face  of  the  instrument,  but  from 
all  the  evidence,  that  they  alone  are  interested  in  the  subject 
matter  of  the  controversy."  In  the  case  before  the  Court,  the 
allegations  in  the  declaration  clearly  show  that  the  United 
States  alone  are  interested  in  the  subject  matter  of  this  action, 
and,  consequently,  they  have  a  right  to  maintain  the  action 
in  their  own  name. 

** There  is,"  say  the  Court,  in  the  case  here  cited,  "a  iitiiess 
that  the  public,  by  its  own  officers,  should  conduct  all  actions 
in  which  it  is  mterested,  and  in  its  own  name;  and  the  incon- 
veniences to  which  individuals  may  be  exposed  in  this  way,  if 
any,  arie  light,  when  weighed  against  those  which  would  result 
from  its  being  always  forced  to  bring  an  action  in  the  name  of 
an  agent.  Not  only  the  death  or  bankruptcy  of  an  agent  may 
create  difficulties,  but  setoffs  may  be  interposed  against  the 
individual  who  is  plaintiff,  unless  the  Court  will  take  notice  of 
the  interest  of  the  United  States;  and,  if  they  can  do  this  to 
prevent  a  setoff,  which  courts  of  law  have  done,  why  not  at 
once  permit  an  action  to  be  instituted  in  the  name  of  the  United 
States?"  The  reasoning  in  this  case  is  so  clear,  and  the  doc- 
trine established  so  conducive  to  public  justice,  without  impo- 
sing any  hardship  on  public  debtors,  that,  independently  of  its 
authoritative  character,  as  the  supreme  law  of  the  land,  the 
Court  do  not  hesitate  to  decide  this  case  in  accordance  with  its 
principles;  though  the  cause  of  action  in  this  case  is  not  the 
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same,  in  terms,  that  it  wad  in  that,  and  the  interest  of  the 
United  Stated  does  not  appear  in  the  same  way.  There  it 
appeared  in  a  special  verdict,  here  by  th6  averments  in  the 
declaration:  yet  the  interest  here,  for  the  purposes  of  settling 
the  right  of  action,  is  as  unquestionable  as  it  was  there;  and, 
therefore,  this  action  is  clearly  maintainable  in  the  name  of  the 
United  States.    Demurrer  overruled. 


Samuel  Bispham   vs,    Taylor  and  others. 

Wbere  tha  deTendanC  may  replery  the  Judgment,  and  laipend  tlie  ezeeutlon  for  elz  montbg, 
adeelarotion  agalnet  tbe  Manbal  and  hia  niretlee,  wbkh  htw  that  he  neglected  to  make  the 
money,  ii  defeetiTO. 

In  Mcb  a  earn  tbe  M anbal  !■  no(  reqoired,  abeohitely,  to  make  tbe  money. 

Be  must  make  It,  nnleae  tbe  Judgment  iball  be  reple^M.  Tbe  deelaratton  moat  negatlTe 
every  preeomptfcm  of  doty  on  hie  part. 

On  tbe  replevy  bond  tbe  Marefaal  la  required  to  uke  one  or  more  eolBeient  freehold  eeev- 
rtty. 

Freehold  anrrty,  therelbre,  most  be  taken,  or  tbe  M anbal  will  be  liable. 

If  the  enretiee  be  not  ftetfboldera,  howeTOr  ample  they  may  be  eonaldered  by  tbe  Manhal 
and  the  pnUle,  tbe  Manbal  ii  reeponalble  on  their  iUIure. 

In  tbia  reepeet,  the  itatote  mmt  be  pornied,  and,  by  examining  the  reeorda,  the  Marabal 
may  aacertain  tbe  eafficlency  of  tbe  earetiei  ofibred.' 

To  make  thle  examination,  would  not  Impoee  on  the  Manbal  an  onreeaonable  dlllgenee. 

An  averment  in  the  declaration  that  tbe  Bfarabal  took  Ineolvenl  aoretlei,  and  not  fre^old- 
en,  Boffldent  to  charge  him. 

Mr.  Butler  and  Mr.  Morrison  appeared  for  the  plaintiff,  and 
Messrs.  Smi^  and  Bright  for  the  defendants. 

OPINION  OP  THE  COURT. 

This  action  is  brought  on  the  bond  given  by  the  defendant 
Taylor,  as  Marshal,  and  signed  by  the  other  defendants,  as  his 
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sureties.    The  condition  of  the  bond,  was,  that  he  would  well 
and  faithfully  discharge  his  duties  as  Marshal,  &c. 

The  first  count  in  the  declaration,  after  stating  the  appoint- 
ment  of  Taylor  as  Marshal  for  the  District  of  Indiana,  and  the 
giving  of  the  bond  for  the  faithful  discharge  of  his  duties,  sets 
out  the  obtainment  of  a  judgment  by  the  plaintiff,  &c»,  against 
Lemuel  Pollock^  for  the  sum  of  seven  hundred  and  three  dollars 
and  forty  cents,  with  costs.  That  the  judgment  remaining 
unpaid  and  in  full  force,  the  29th  May,  1839,  the  plaintiff  issued 
a  fieri  facias,  directed  to  the  Marshal  aforesaid,  commanding 
him,  &c.,  returnable  the  first  Monday  in  August  ensuing;  that, 
on  the  execution,  the  clerk  indorsed  the  same  was  repleviable, 
at  the  time  it  was  issued;  which  ^rit  was  delivered  to  the  Mar- 
shal in  due  time;  and  that,  although  there  was  then,  and  after- 
wards, at  all  times  before,  and  until  the  return  day  of  the  writ, 
divers  goods  and  chattels,  lands  and  tenements  of  the  said 
Pollock,  within  the  district,  whereof  the  said  Taylor,  as  such 
Marshal,  could  and  might  and  ought  to  have  made  the  money 
so  commanded  to  be  made  in  and  by  the  said  writ,  of  which  he 
had  notice;  yet  he,  not  regarding  the  duties  of  his  oflice  as 
Marshal,  but  contriving,  and  wrongfully  and  unjustly  intending 
to  injure,  &c«,  the  said  plaintiff,  &c«,  did  not,  nor  would,  at  any 
time  before  the  return  of  said  writ,  according  to  the  mandate 
thereof,  cause  to  be  made  the  said  sum  of  money,  in  said  writ 
named,  &c«,  but  neglected  and  refused,  &c*,  to  wit:  on  the  5th 
August,  1839,  falsely  and  deceitfully  returned  the  said  writ, 
&c. 

The  second  count  stated  the  judgment  and  execution,  &c., 
as  in  the  first  count;  averred  that  the  Marshal,  not  regarding 
his  duty,  wilfully,  fraudulently  and  unlawfully,  suffered  and 
permitted  the  said  Pollock  to  replevy  and  stay  execution  upon 
the  judgment,  for  the  term  of  six  months,  from  and  after  the 
date  thereof,  and  accepting  from  the  said  Pollock  a  certain 


MAY  TERM,  1841.  357 

t 

8«mttel  Btapham  «.  Taylor  aad  otfumi. 

pretended'  replevy  bond,  which  he  then  and  there  offered  and 
tendered  to  the  said  Taylor,  as  Marshal,  aforesaid,^  with  James 
T*  Pollock  and  James  Murry,  as  his  securities,  in  the  penalty 
of  fourteen  hundred  dollars,  made  payable  to  the  said  plaintiff 
conditioned  for  the  payment  -of  the  full  amount  demanded  by 
the  said  last  mentioned  writ,  together  with  the  interest  and 
costs,  &c*,  at  or  before  the  expiration  of  six  months  from,&c., 
which,  said  writ,  was  returned  the  5th  August,  1839.  By 
which  proceeding,  the  execution  upon  the  judgment  was 
stayed,  &c«  And  the  plaintiff,  in  fact,  says  that  said  James  T« 
Pollock  and  James  Murry,  at  the  time  of  the  said  taking  of  the 
said  replevy  bond  by  the  said  Taylor,  Marshal,  &c.,  were  not, 
nor  have  they  since  been,  nor  are  tiiey  now,  sufficient  freehold 
securities  for  the  purpose  of  replevying  said  judgment;  but,  on 
the  contrary,  they  and  each  of  them  were,  and  ever  since  then 
have  been,  and  still  are,  wholly  insolvent,  &c. 

The  defendants  filed  a  general  demurrer. 

This  replevy  bond  was  taken  by  the  Marshal  under  the  14th 
section  of  the  act  of  Indiana,  entitled  An  act  to  subject  real 
and  personal  estate  to  execution,  approved  February  1, 1831; 
which  provides  that  the  officer,  issuing  the  execution,  shall 
indorse  thereon — repleviable;  and  the  defendant  may  replevy 
the  same,  by  tendering  to  the  officer,  having  such  execution  in 
his  hands,  a  bond  with  one  or  more  sufficient  freehold  sepurities? 
made  payable  to  the  execution  plaintiff,  in  a  penalty  of  at  least 
double  the  amount  demanded  by  such  execution,  &c. 

This  bond,  from  its  date,  has  the  form  and  effect  of  a  judg- 
ment, and  is  required  to  be  recorded  by  the  clerk. 

The  first  count  in  the  declaration  is,  clearly,  bad.  The 
Marshal  was  not  bound,  absolutely,  to  make  the  money,  and 
the  count  is  framed  upon  the  hypothesis  that  he  was  so  bound. 
He  was  requured  to  make  the  money  on  the  execution,  unless 
the  defendant  replevied  it  under  the  statute  cited.    Now  it 
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does  not  apperir,  from  the  first  count,  but  that  a  replevy  bond 
was  given,  which  would  postpone  the  execution,  and  all  action 
on  the  judgment,  'for  six  months.  And  this  is  not  a  matter  of 
defence,  merely,^  but  of  averment  in  the  declaration.  The  law 
gave  the  right  to  the  defendant  to  replevy;  and  to  take  this 
bond,  and  suspend  all  action  on  the  execution,  became  as  much 
the  duty  of  the  Marshal  as  to  make  the  money,  if  no  bond  was 
tendered. 

Suppose  the  execution,  upon  its  face,  commanded  the  Mar- 
shal to  make  the  money  or  take  the  replevy  bond,  or  to  make 
the  money,  unless  the  replevy  bond  should  be  tendered  by  the 
defendant,  would  an  action  lie  against  the  Marshal  without 
averring,  in  the  alternative^  that  he  had  neither  made  the  money 
nor  taken  the  bond?  Either  would  satisfy  the  execution,  and, 
consequently,  to  show  a  neglect  of  duty  by  the  Marshal,  the 
one  alternative,  as  well  as  the  other,  must  be  negatived. 

The  14th  section  of  the  statute  being  binding,  is  as  much  a 
part  of  the  execution,  as  if  its  provisions  were  incorporated  in 
it.  And  in  this,  as  in  every  other  action  founded  upon  the 
nonfeasance  or  misfeasance  of  a  public  officer,  the  declaration 
must  show  the  right  of  the  plaintiff,  and  the  liability  of  the  de- 
fendant. I 

It  is  insisted  that  the  second  count  is,  also,  substantially  de- 
fective; that  it  is  not  sufficiently  averred  in  it — 

First:  That  the  original  judgment  remains  unsatisfied; 

Second:  That  the  replevy  bond  has  not  been  paid; 

Third:  That  the  sureties  in  the  bond  are  insufficient; 

Fourth:  Nor  that  the  Marshal  had  notice  of  the  insufficiency 
or  insolvency  of  the  security. 

There  is  no  ground  for  the  first  and  second  objections,  above 
stated.  The  second  count,  after  alledging  the  material  facts 
in  the  case,  avers  that,  by  reason  of  which  said  premises,  the 
said  Samuel  Bispham  has  been,  and  is,  wholly  deprived  of  the 
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benefit  of  the  said  last  mentioned  writ  and  of  his  said  judgment, 
and  of  the  power  and  means  of  collecting  the  money  due  there- 
on, &c« 

Thu  negatives  any  presumption  6f  payment,  either  of  the 
original  judgment,  or  the  replevy  bond.  In  fact,  the  demand 
is  the  same  on  both,  and  the  payment  of  either  vs^ould  satisfy 
the  plaintiff.  .The  averment  would  be  untrue,  if  the  plaintiff 
had  received  the  amount  of  the  replevy  bond,  for  that  would 
be  a  payment  of  the  judgment. 

Nor  does  there  seem  to  be  any  ground  for  the  third  objection 
to  the  averment,  of  the  insufficiency  of  the  sureties.  The  aver- 
ment is  in  the  words  of  the  statute,  that  the  said  James  T. 
Pollock  and  James  Murry,  at  the  time  of  signing  the  bond, 
were  not,  nor  have  they  since  been^nor  are  they  now,  sufficient 
freehold  securities,  &c.;  that  they  were,  and  ever  idnce  have 
been,  wholly  insolvent. 

It  is  not  perceived  how  the  averment,  in  this  respect,  could 
have  been  more  full  than  it  is. 

Was  it  necessary,  as  insisted  in  the  fourth  objection,  for  the 
plaintiff  to  aver  that  the  Marshal  had  notice  of  the  insufficiency 
of  the  securities  t 

Under  this  head,  it  is  contended  that  the  Marshal  was  not 
bound  to  warrant  the  sufficiency  of  the  sureties  in  the  bond; 
that,  if  he  acted  in  good  faith  in  receiving  those  who  were  ap- 
parently sufficient,  having  no  knowledge  to  the  contrary,  he  is 
excused. 

To  sustain  this  position,  the  decision  in  the  case  oiHindle  v. 
Blades^  5  Taun*  Rep.  225,  is  cited. 

That  was  an  action  against  the  sheriff  for  taking  irresponsible 
sureties  on  a  replevin.  The  statute  of  the  2  G.  2,  ch.  19,  sec* 
23,  required  the  sheriff  to  take  two  responsible  persons.  And, 
it  was  contended,  that  it  was  incumbent  on  the. sheriff  to  select 
sufficient  sureties.    The  case  of  Saunders  v.  Darling  ei  al^ 
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Bul.  N.  P.  60,  where  the  Court  say,  in  such  action  against  the 
sherifT,  some  evidence  must  be  given  by  the  ptaintifT  of  the  in* 
sufficiency  of  the  pledges  or  sureties;  but  very  slight  evidence 
is  sufficient  to  throw  the  proof  upon  the  sherifi';  for  the  sureties 
are  known  to  him,  and  he  is  to  take  care  they  are  sufficient. 

Mansfield,  Chief  Justice,  said,  ^^  1  can  not  think  the  statute 
meant  to  throw  on  the  sheriff  this  onus.  Suppose  the  sheriff 
had  taken  an  eminent*  banker,  as  surety,  a  week  before  his 
bankruptcy,  when  no  one  in  the  world  had  the  slightest  reason 
to  suspect  his  circumstances.  According  to  the  same  doctrine, 
the  sheriflf  would  have  been  liable  <  for  taking  him  as  surety." 
And  Mr.  Justice  Dallas  said:  ^^The  question  is,  whether  the 
sheriff,  who  is  bound  to  take  two  responsible  sureties,  has  not 
done  so?  He  makes  proper  inquiries,  and  finds  that  these  are 
considered  as  responsible  persons.  Is  not  this  sufficient?  It 
can  not  be  that  the  sherifi*  should  be  bound  to  know  that  which 
nobody  else  knows;  and,  if  the  rest  of  the  world  trust  the  surety*, 
it  is  a  sufficient  justification  to  the  sheriffi'' 

In  the  case  of  Scott  v.  Waithman^  3  Stark.  Rep.  168,  Chief 
Justice  Abbott  said:  ^The  principal  question  is,  as  to  the 
responsibility  of  Maberly.  He  assented  to  the  law,  as  stated, 
that  the  sheriff  was  justified  in  taking  a  person,  as  surety,  who 
appeared  to  the  world  to  be  a  person  of  responsibility;  but  that, 
if  he  actually  knew  that  the  party  was  not  responsible;  or  if, 
having  the  means  in  his  power  of  informing  himself  upon  the 
subject,  he  neglected  to  use  them  then,  notwithstanding  ap- 
pearances, he  took  the  consequences  upon  himself,  and  was 
responsible  in  the  event  of  the  insufficiency  of  the  surety." 

It  would  seem  from  the  above  cases  that,  under  the  British 
statute,  if  the  sheriff  uses  the  means  in  his  power  to  ascertain 
the  sufficiency  of  the  sureties,  (and  they  are  so  generally  es- 
teemed,) he  is  not  responsible  for  their  performance.  And  this, 
perhaps,  is  the  correct  rule  on  the  subject.    But,  if  the  sheriff 
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have  a  knowledge  of  any  facts  which  should  create  suspicion 
of  their  sufficiency;  or^  if  he  neglect  to  make  the  necessary 
inquiries,  he  will  be  held  liable. 

The  Indiana  statute  is,  in  one  respect,  raateridly. different 
from  the  British  statute.  By  the  former,  the  Marshal  is  requir- 
ed to  take  one  or.more  sufficient  freehold  securities.  The  surety, 
then,  must  be  a  freeholder;  and,  if  the  Marshal  take  a  man 
who  is  not  a  freeholder,  and  he  shall  become  insolvent,  the 
Marshal  will  not  be  exonerated,  however  sufficietit  the  surety 
might  have  been  held  at  the  time. 

As  land  titles  are  required  to  be  recorded,  it  is  in  the  power 
of  the  Marshal  generally,  if  not  universally,  by  examining  the 
proper  record,  to  ascertain  who  are  freeholders,  and  what  liens 
exist  on  the  real  property  of  the  persons  offered  as  sureties. 
Indeed,  it  would  seem  that,  by  such  an  examination,  it  is  always 
in  the  power  of  the  Marshal  to  take  sufficient  sureties.  The 
bond,  itself,  operates  as  a  judgment,  and,  6f  course,  creates  a 
lien  on  the  real  estate  of  the  sureties.  To  require  this  exam* 
ination,  would  not  require  from  the  Marshal  greater  diligence 
than  the  rule  laid  down  by  Chief  Justice  Abbott*  But,  however 
this  may  be,  it  is  very  clear  that  it  was  not  necessary  for  the 
plaintiff  to  aver,  in  his  declaration,  that  the  Marshal  had  notice 
of  the  insufficiency  of  the  sureties,  as  contended. 

As  the  second  count  in  the  declaration  is  held  to  be  good^  the 
demurrer  must  be  overruled. 

On  motion,  leave  given  defendants  to  plead. 
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Sperrino  aud  Laforque  vs.  Tatlor  et  al. 

In  a  declaration  on  a  Manhal'a  bond,  It  te  not  necaHarjr  to  avar  that  the  penaltj  has  not 
baanpakL 
TIm  iMial  averment  of  tlie  breach  of  the  condition  la  auflkl^tt 

Mr.  Morrison  appeared  for  the  plaintiiTs,  and  Messrs.  Smith 
and  Bright  for  the  defendants. 

OPINION  OF  THE  C017ET. 

The  pleadings  in  this  action  are  similar  to  those  in  the  pre- 
ceding case,  and  this  suit  is  founded  on  the  Marshal's  bond  as 
in  that  one.  It  is  unnecessary  to  review  the  points  already 
considered  and  decided,  but  there  is  one  new  point  raised  in 
this  case  which  will  be  examined. 

It  is  objected  to  the  declaration  that  it  contains  no  averment 
that  the  penalty  of  the  bond  has  not  been  paid. 

Was  this  averment  necessary? 

This  bond  is  taken  in  a  large  penalty  to  secure  those  who 
shall  be  injured  through  the  default  or  negligence  of  the  Mar- 
shal. No  one  is  entitled  to  recover  on  this  bond  more  than  ^an 
indemnity  for  the  injury  sustained.  And  every  individual  who 
suffers  from  the  failure  of  duty  by  the  Marshal,  has  an  equal 
right  to  sue  on  this  bond.  No  one  is  entitled  to  recover  the 
penalty,  unless  he  shall  show  that  he  has  suffered  damages  to 
that  amount. 

It  is  true  that  the  sureties  on  the  bond  cannot  be  compelled 
to  pay  more  than  the  penalty.  But  they  cannot  discharge 
themselves  by  paying  the  amount  of  the  penalty  to  any  one, 
who  shall  recover  on  the  bond  a  sum  less  than  the  penalty. 
So  soon  as  the  sureties  shall  pay  to  those  who  shall  be  entitled 
to  it,  a  sum  equal  to  the  penalty  in  their  bond,  they  may  set 
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up  the  fact  as  matter  of  defence,  or  it  may,  perhaps,  be  exam- 
ined on*  moti6n  that  they  be  discharged. 

But  it  is  not  necessary,  in  bringing  suit  on  a  bond  like  this, 
to  «ver  in  the  declaration  the  nonpayment  of  the  penalty.  An 
averment  of  the  breach  of  the  condition  is  sufficient.  This 
principle  was  recognized  in  the  case  of  The  State  of  Indiana 
an  the  relation  of  Merrill  v.  McClung  OTid  others^  2  Black. 
Rep.  192. 


Metcalf  vs.  Robinson. 

A  dfldsntloii  in  debt  on  stinple  eoatract  to  bad,  if  it  aflftdge  the  defendtnt  promieed  to  pay. 

The  word  agreed,  Inatead  of  promiaed,  should  be  uaed. 

The  aetlon  of  debt  ia  foanded  upon  the  contract. 

TheactloB  of  aaMuopatt  on  the  promiae.  And  thJa  fa  the  prlnetpatdietliietkni  between  the 
twoactiona. 

Though  the  declaration,  in  other  reapecta,  have  the  form  of  debt,  yet  if  it  alledge  a  promiae, 
It  baa  the  form  of  aaaampait  and  not  of  debt. 

Messrs.  M?Kinney  and  Gookins  appeared  for  the  plaintiff, 
and  Mr*  Lockwood  for  the  defendant. 

OPINION  OP  THE  COURT. 

This  action  was  brought  on  a  bill  of  exchange,  for  $627  S3, 
drawn  by  the  plaintiff  On  the  defendant,  accepted  by  him  and 
protested  for  nonpayment. 

The  first  count  of  the  declaration  complains,  &c.,  of  a  plea  that 
the  defendant  render  unto  the  plaintiff  one  thousand  dollars, 
which  he  owes  and  unjustly  detains  from  him.  For  that 
whereas,  &c,,  setting  out  the  bill,  its  acceptance  and  protest 
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for  nonpayment  And  that  the  plaintiflf,  as  drawer,  was  forced 
and  obliged  to  pay  the  holder,  &c*,  of  which  the  defendant  had 
notice,  ^by  means  whereof  said  defendant  then  and  there  be- 
came liable  to  pay  said  plaintiff  said  sums  of  money;  and  being 
so  liable,  he,  the  said  defendant,  then  and  there  undertook  and 
promised  to  pay,"  &c. 

The  second  count  states  thnt  the  defendant  was  indebted  to 
the  plaintiff  for  so  much  money,  &c.,  had  and  received  to  and 
for  the  use  of  the  plaintiff  at  defendant's  request.  And,  also, 
in  the  further  sum  of  seven  hundred  dollars  for  money  laid  out 
and  expended,  &c.;  and  being  so  indebted,  he,  the  said  defend- 
ant, in  consideration  thereof,  then  and  there  undertook  and 
promised  to  pay  to  the  said  plaintiff  said  sums  of  money,  when 
he,  the  said  defendant,  should  be  thereunto  requested.  Yet  the 
said  defendant  has  refused,  &c.,  to  the  damage  of  the  said  plain- 
tiff two  hundred  dollars. 

To  this  declaration  the  defendant  demurred,  and  assigned  as 
cause  of  demurrer  a  misjoinder,  the  first  count  being  in  debt 
and  the  other  in  assumpsit. 

The  forms  of  a  declaration  in  an  action  of  indebitatus  as- 
sumpsit, and  in  debt  on  simple  contmct  are  very  similar- 
There  are,  however,  certain  words  by  which  they  are  distin- 
guished, and  which  give  the  one  or  the  other  character  to  the 
action.  The  action  of  debt  is  founded  upon  the  contract,  the 
action  of  assumpsit  upon  the  promise,  and  in  this  consists  the 
principal  distinction  between  the  two  actions. 

In  the  action  of  debt,  on  simple  contract,  express  or  implied, 
the  subject  matter  of  the  debt  should  be  described  precisely  as 
in  the  common  counts  in  assumpsit.  The  consideration  for  the 
contract  must  be  stated,  as  also  any  inducement  necessary  to 
explain  the  contract  or  consideration,  and  it  should  be  stated 
the  party  agreed  to  pay.    Stating  that  he  promised  to  do  so 
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i¥OuId  be  bad.    Emery  y.  Fell,  2  Term,  Rep.  28.     2  Bos,  & 
Pul.  78. 

In  the  case  of  Brill  v.  Neele,  3  Barn  &  Aid.  Rep.  208,  the 
record  stated,  that  the  plaintifi*  had  brought  his  bill,  &c.,  in  a 
plea  of  debt,  and  the  commencement  of  the  declaration  was  in 
the  common  form  in  debt.  The  first  count  then  stated,  that 
defendant  was  indebted  to  the  plaintiff  for  work  and  labor,  &c, 
and,  btiing  indebted,  that  the  defendant  undertook  and  promised 
to  pay  upon  request,  &c.  The  second  count  was  upon  a  quan- 
tum mercuit,  and  in  form  like  the  first.  The  other  counts 
were  properly  framed  in  debt.  To  this  declaration  there  was 
a  demurrer,  assigning  for  cause  the  misjoinder  of  debt  and  as- 
sumpsit. In  support  of  the  demurrer  the  case  of  Dalton  v. 
Smith  J  3  Smith,  Rep.  618,  was  cited,  where  the  Court  held  a 
declaration  containing  counts  precisely  similar  to  be  bad;  and 
Lawrence,  Justice,  there  said,  that  the  counts  laid  with  a  promise 
^were  counts  in  assumpsit  without  a  breach. 

There  can  be  no  doubt,  that  in  the  case  under  consideration, 
the  counts  wpre  intended  to  be  in  debt.  This  is  plainly  seen 
from  the  general  form  and  language  of  the  counts.  The  dam- 
ages are  laid  at  the  conclusion  of  the  declaration,  as  in  debt,  in 
a  less  amount  than  the  sum.  demanded.  But  in  both  counts  it 
is  alledged  that  the  defendant,  ^in  consideration  thereof,  under- 
took and  promised  to  pay.''  This,  under  the  above  authority, 
makes  the  counts  assumpsit  They^  are  counts  in  assumpsit 
without  a  breach.  The  breach  assigned  in  the  last  count, 
which  lays  the  damages  at  two  hundred  dollars,  when  the 
amount  demanded  is  the  sum  of  one  thousand  dollars,  is  wholly 
irregular.  Leave  given  to  the  plaintiflf  to  amend  his  declara- 
tion. 


366  INDIANA. 


WelddM  o.  J.  W.  and  B.  EdtelL 
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Where  defendants,  by  the  misrepresentation  of  their  agent,  procured  the  deputy  cterk  to 
recelye  an  assignment  of  a  Judgment,  and  depreef  ated  paper,  In  payment  of  a  Judgment,  for 
wbieh  he  ga^e  a  receipt,  the  plaintiffii  are  not  bound  by  it,  and  may  iasne  their  execution. 

Such  an  arrangement  being  wholly  unauthorized  by  the  plaintiffs,  the  Court  will  not  set 
aside  the  execution. 

Nor  will  the  Court  enter  a  rule  on  the  <llerk  to  pay  over  the  paper  received  by  Ms  deputy, 
tiie  clerk  never  having  sanctioned  the  arrangement. 

The  clerk  is  bound  by  the  acts  of  his  deputy,  but  where  the  act  is  i^ot  in  the  ordinary  course 
of  business,  and,  especially,  where  it  has  been  done  through  the  procurement  and  misrepre. 
aentations  of  a  party,  the  liability  of  the  clerk  may  be  doubtftf.  ' 

Under  such  eifcumstances  the  Court  will  not  give  to  the  party  a  summary  node  of  i 


Mr.  Lockwood  appeared  for  the  plaintiff  and  Mr.  Cooper  for 
the  defendants. 

OPINION  OF  THE  COUET. 

Samuel  Edsell,  one  of  the  defendants,  filed  an  affidavit  sta- 
ting that,  at  November  Term,  1838,  the  plaintiffs,  citizens  of 
New  York,  obtained  a  judgifnent  against  them  for  $1,198  84, 
and  that  the  defendants  paid  on  the  judgment  $824  48,  by  the 
assignment  of  a  judgment  in  the  defendants  favor,  against  Roe- 
hill  &  Spencer,  to  and  for  the  plaintiffs,  and  that  on  the  4th 
January,  1839,  they  paid  to  the  clerk  of  this  Coutt  $416  00, 
and,  also,  $8  40  costs  on  said  judgment.  That  the  amount  of 
the  judgment  assigned  had  been  paid  to  the  plaintifi's  attorney, 
and  that  the  money  paid  to  the  clerk  was  equivalent  to  specie, 
as  he  is  informed  and  believes,  and  that  the  clefrk  gave  to  de- 
fendants a  receipt  in  full  for  the  judgment.  That  notwithstand- 
ing said  payment  execution  has  been  issued  on  the  judgment, 
and  is  now  m  the  hands  of  the  marshal.  And  the  defendants, 
by  their  counsel,  move  the  Court  to  set  aside  the  execution. 

The  receipt  of  the  deputy  clerk  was  produced  as  above,  and 
he,  being  sworn,  states  that  the  agent  of  the  defendants,  from 
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whom  he  received  the  above  assignment  of  the  ju4gment  and 
payment,  and  to  whom  the  receipt  was  given,  informed  him 
that  the  plaintiffs'  counsel  had  agreed  to  receive  the  judgment 
assigned  and  the  payment  of  Indiana  paper,  in  discharge  of  the 
judgment  against  the  defendants,  and  relying  upon  this  state- 
ment he  made  the  arrangement  with  the  defendant's  agent. 

The  counsel  for  the  plaintiffs,  being  sworn,  states  that,  he 
made  no  such  arrangement  as  above  represented  with  the  de- 
fendants or  their  agent.  That  the  money  on  the  assigned  judg- 
ment is  in  his  hands,  subject  to  the  order  of  the  defendants.  It 
has  not  been  applied  on  the  judgment  against  them,  because 
the  defendants  refused  to  have  it  so  applied,  unless  the  counsel 
would  agree,  also,  to  sanction  the  above  payment,  in  p^per,  to 
the  deputy  clerk. 

On  this  state  of  facts  the  Court  refused  to  set  aside  the  exe* 
cution. 

The  deputy  clerk,  in  making  the  arrangement,  was  misled 
by  the  statement  of  the  defendant's  agent,  and  the  plaintiffs 
ought  not  to  be  prejudiced  by  it. 

As  the  plaintiffs  demanded  specie  from  the  defendants,  and 
as  the  aboye  arrangement  avoided  the  payment  of  specie,  it 
seems  to  have  been  intended  to  defeat  the  pla'mtiffs'  demand. 
The  arrangement  was,  in  fact  made,  without  authority,  and, 
under  the  circumstances,  we  think,  the  plaintiffs  are  entitled  to 
their  execution. 

At  a  subsequent  day  of  the  term  a  motion  was  made  for  a 
rule  on  the  clerk  to  pay  over  the  money  received  by  his  deputy 
to  the  defendants,  and  the  merits  of  the  motion  were  discussed 
as  though  the  rule  had  been  granted. 

On  .a  motion  of  this  kind  the  Court  will  not  consider  the 
question  which  has  been  raised  as  to  the  power  of  the  clerk  to 
receive  the  amount  of  a  judgment  on  his  docket,  and  give  a  dis- 
charge against  it.    It  has  been  usual  to  make  such  payments, 
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and  this  is  enough  to  fix  the  liability  of  the  derk  under  ordi- 
nary circumstances.  And  had  this  payment  been  made  in 
money  the  Court  would  not  hesitate  to  enter  the  rule. 

But  this  cannot  be  considered  a  bona  fide  payment  on  die 
part  of  the  defendants.  From  the  time  the  arrangement  was 
made  known  to  the  clerk  he  refused  to  sanction  it.  And  the 
deputy  had  no  special  authority  to  make  it.  It  was  not,  m  fact, 
in  the  line  of  his  ordinary  duty  as  deputy.  Suppose  he  had 
executed  a  receipt  to  the  defendants  without  receiving  a  dollar 
of  the  money,  would  the  clerk  have  been  bound?  He  did,  in 
fact,  execute  a  receipt  without  receiving  .money.  The  assign- 
ment of  the  judgment  the  deputy  had  no  authority  to  take, 
nor  had  he  a  right  to  receive  the  Indiana  paper  which  he  did 
receive. 

If  an  agent  act  within  the  line  of  his  duty  he  hinds  his  prin- 
cipal; but  if  he  exceed  his  powers  he  does  not  bind  him.  The 
custom  of  an  office,  under  the  general  sanction  of  its  head, 
would  bind  him.  Whatever  is  done,  generally,  by  a  deputy 
clerk  may  be  presumed  to  be  done  with  the  sanction  of  the 
clerk;  and,  under  such  circumstances,  no  secret  agreement  or 
understanding,  between  the  clerk  and  his  deputy,  can  relieve 
the  clerk  from  responsibility.  But  where  a  thing  is  done,  as  in 
the  present  case,  out  of  the  ordinary  course  of  business,  and, 
especially,  where  this  deviation  has  been  through  the  procure- 
ment and  misrepresentation  of  the  party  or  his  agent,  the  lia- 
bility of  the  clerk  may  be  considered  doubtful.  If  the  act  of 
the  deputy  were  procured  through  the  fraud  of  the  defendants, 
it  is  clear  that  the  clerk  cannot  be  held  liable. 

But  we  deem  it  unnecessary,  on  this  motion,  to  decide  this 
question.  Whether  the  clerk  is  liable  or  not,  for  the  Indiana 
paper  received  by  his  deputy,  we  are  clearly  of  the  opinion 
that  under  the  circumstances  the  defendants  are  not  entitled  to 
this  summary  relief. 
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Foots  and  Bowlsr  vs.  £.^ano  O.  Brown. 

4 

Tb  ehargs  th*  gaarantor  of  a  note  or  blll|  he  miut  ba^e  notice  of  demand  and  nonpajr* 


•And  tbK  wbetUiBrtbe  name  Df  the  goarantor  be  upon  the  bill  or  not. 

^here  hk  name  le  on  the  bill  itrict  notice  la  reqoired,  bat  winre  It  ia  iu>t,  reaeonable  notice 
!■  nxflletent.  . 

Where  a  note  la  recelyed,  the  proceeds  to  be  collected  and  applied  hj  the  creditor  to  the    ^ 
diieharge  of  hla  debt,  hole  booad  tooae  da6  dOi^enea  to  collect  the  note,  and  to  gl^e  notice 
of  nonpayment. 

Messrs.  Fktcher,  Butler  and  Yandis  appeared  for  the  plain- 
tiffs, and  Mr.  Price  for  the  defendants. 

OPINION  of  the  court. 

This  action  is  brought  on  a  guaranty,  by  the  defendants,  of 
a  note  given  to  the  plaintiffs,  by  Daniel3rown.  The  Decla- 
ration coTitahed  three  counts:  First:  On  a  promissory  note. 
Second:  Gn'  an  agreement  to  pay  on  condition.  Third:  A 
general  count  for  money  had  and.  received^  &c.  To  the  first 
and  third  counts  nonassumpsit  was  pleaded.  To  the  second 
the  defendants  demurred,  on  the  ground  that  it  contains  no 
allegation  of  notice  to  defendants  of  demaind  and  nonpayment 
of  the  note  by  Daniel  Brown. 

The  defendants^  also,  filed  two  pleas  of  setofi'in  the  form  of 
^special  payments,''  under  the  practice  act  of  Indiana,  of  1 838. 
The  pleas  were;  that  certain  drafts  for  money  had  been  given 
defendants,  on  a  house  in  New  Orleans;  that  defendants  left 
the  same  with  H.and  H., 'of  that  city,  for  collection,  and  took 
their  receipt  for  them.  That  afterwards  defendants  assigned 
the  receipt  to  the  plaintiffs,  who  receipted  for  it,  agreeing  fo 
collect  and  apply  the  money  to  defendants'  account. 

That  the  plaintiffs  had  given  no  notice  that  the  house,  who 
held  the  drafts,  had  refused  to  dbliver  them  to-  the  plaintiffs,  or, 
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that  the  drafts  had  not  been  paid,  &e.  Demurrers  were  filed 
to  these  pleas. 

On  the  part  of  the  plaintiffs  it  is  contended  that,  as  the 
names  of  the  defendants  were  not  on  the  note  guarantied, 
they  were  not  entitled  to  notice.  Tliat  to  avoid  their  guar- 
anty they  must  show  that  they  have,  sustained  damage  for 
wabt  of  notice.  That  the  principal  had  property  when  the 
note  became  due,  so  ^at  they  could  have  secured  themselves 
from  I0SS9  if  notice  had  been  given. 

Mr.  Chiity,  in  his  Treati&e  on  Bills,  page  334,  says— ^ 
these  cases  of  collateral  guaranties,  where  the  parties'  names 
are  not  on  the  bill,  they  are  not  entitled  to  the  strict  and  im- 
mediate notice  of  dishonor^  as  a  party  is  who  has  drawn  and 
indorsed  the  bill,  and  unless  he  has  really  sustained  loss  by  the 
want  of  notice,  he  continues  liable  on  his  guaranty."  War- 
rardtngion  v.  Furbor,  8  East.  243.  6  Esp.  Rep.  89.  Ghitt. 
on  Bills,  365;— ^a  person  who  has  guarantied  the  due  payment 
of  a  bill,  may,  in  some  cases,  be  released  from  the  tesppnsibilty 
by  the  neglect  of  the  holder  duly  to  present  it  for  payment,  if 
he  can  show  that  he  was  thereby  prejudiced."  And,  again, 
page.  441 — ^in  general,  if  the  bill  or  note  be  given  as  a  collater- 
al security,  and  the  party  delivering  it  were  no  party  to  it, 
either  by  indorsing  or  transferring  it  by  delivery,  when  paya- 
ble to  bearer,  but  merely  cause  it  to  be  drawn  or  indorsed,  or, 
delivered  over  by  a  third  person  as  a  security,  or,  has  guaran- 
tied the  payment,  it  has  been  considered  that  he  is  not,  within 
the  custom  of  merchants,  an  indorser  or  party  to  it,  so  as  to 
be  absolutely  entitled  to  strict  regular  notice,  nor  discharged 
from  hb  liability  by  the  neglect  of  the  holder  to  give  him  su6h 
notice,  unless  he  can  show,  by  express  evidence,  or  by  infer- 
ence, that  he  has  actually  sustained  loss  or  daniaga  by  the 
omission*?  Philips  v.  Astiing^  9  Taunt.  206.  Swinyardr* 
Bama^  6  Made  and  SeL  68.    jBoOtoid  v«  Wilkuu^  1  Bam, 


MAY  TERM,  1841.  371 


Foota  and  Bowtor  ».  B.  and  a  Brown. 


and  Ores,  la  2  D.  and  Ry.  59.  Van  Wart  v.  WaoUeif^  3 
Bam.  and  Ores.  439.  These  authorities  are  somewhat  quea- 
tioned  in  the  oase  of  Camidge  v.  Allenbyj  6  Bam*  and  Ores. 
373.  9  D.  and  By.  391.  In  page  497,  Mr.  Ohitty  says— ^it 
is  expedient,  though  not  in  general  absolutely  necessary,  to 
give  notice  to  a  person  who  had  guarantied  the  payment  of  the 

Whatever  doubt  may  exist  in  England,  under,  their  decisions, 
whether  notice  is  necessaf y  to  charge  a  guarantor,  who86 
name  does  not  appear  on  the  note,  there  can  foe  ncme  under 
the  decisions  of  the  Supreme  Court. 

In  the  case  of  Douglass  and  others  v.  Beyfnolds  and  othersj 
7  Peters,  1 36,  the  doctrine  is  clearly  laid  down.  That  was  a 
continuing  guaranty  to  Reynolds  &  Co.,  as  indorser,  &c., 
for  one  Haring.  And  the  Court  say-^^the  fourth  instruction 
insists  that  a  demand  of  payment  should  have  been  made  of 
Haring,  and  in  case  of  nonpayment  by  him,  that  notice  of  such 
demand  and  nonpayment  should  have  been  given  in  a  reason- 
able time  to  the  defendants,  otherwise  the  defendants  would 
be  discharged  from  their  guaranty •''  f^And  we  are  of  opinbn 
that  ^is  instruction  ought  to  have  been  given.  By  the  very 
terms  of  this  guaranty,  as  well  as  by  the  general  principles  of 
the  law,  the  guarantors  arQ  only  colLaterally  liaUe  on  the  fail- 
ure of  the  principal  debtor  to  pay  the  debt.  A  demand  up<m 
him,  and  a  failure  on  his  part,  to  perform  his  engagements,  are 
indispensable  tp  constitute  a  casus  fcederis.'^  . 

This  notice  need  not  be  given  with  as  much  strictness  as  to 
charge  a  party  whose  name  ison  the  bill,  but  it  must  be  given 
in  a  reasonable  time.  See  the  case  of  Leuns  v.  Brewiiter^  in 
this  vol.  page  21.  The  principle  may  be  laid  down  as  gener- 
ally applicable  to  commercial  paper,  that  where  the  under- 
taking is  collateral  to  pay  the  debt  of  another,  on  his  defioiult, 
a  notice  of  demand  and  nonpayment  10  necewiry.    And  this 
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whether  the  name  of  the  party  be  on  the  dishonored  note  or 
not.  The  only  difference  in  principle  seems  to  be  that  where 
the  individual  is  a  party  to  the  note  ^rict  notice  is  required, 
bnt  where  he  is  not  a  party  reasonable  notice  is  suffident. 

This  view  is  decisive  of  this  oase^  as  there  is  in  the  declara- 
tion no  averment  of  a  demand  of  payment  and  notice  to  the 
defendants;  but  a  "remark  or  two. may  be  made  on  the  pleas 
which  are  demurred  tp. 

These  pleas  are  filed  under  a  special  statute  of  Indiana. 
Where  negotiable  paper  is  given  as  conditional  payment,  the 
proceeds  to  h6  collected  by  the  holder,  and  applied  in  payment 
gf  the  debt,  it  is  incumbent  on  the  holder  to^use  due  diligence 
in  collecting  the  money,  by-making  a  demand  when  it  becomes 
due,  and  in  giving  notice  of  nonpayment  to  those  whose  names 
are  on  the  paper.  If,  in  this  respeet,  the  holder  is  guilty  of 
laches,  so  as  to  release  the  parties  on  the  bill,  he  makes  the 
paper  his  own,  and  must  sustain  the  loss. 

In  Camidge  v.  Allenby^  6  Bam.  and  Gres.  373,  above  cited, 
where,  in  payment  for  goods  sold,  certain  notes  on  a  country 
bank  were  delivered,  which  bank,  unknown  to  the  parties,  had 
stopped  payment  at  an  earlier  hour  on  the  sam^  day,  and  no 
notice  fdr  one  week  was  given  to  the  person  who  paid  the 
notes,  it  was  held  that  there  were  laches  which  released  him 
from  responsibility.  Mr.  Justice  Bailey  remarked — ^the  rule 
as  to  all  negotiable  instruments  is,  that  if  they  are  taken  in 
payment  of  a  pre-existing  debt,  they  operate  as  a  discharge  of 
that  debt,  unless  the  party  who  holds  the  instrument  does  all 
that  the  law  requires  to  be  done,  in  order  to  obtain  payment 
of  them." 

An  agent  to  save  himself  from  responsibility  must  observe 
the  usual  course  of  transacting  the  business  in  which  he  is  en- 
gaged. If  he  procure  an  insurance,  and  neglect  to  have 
inserted  in  the  policy  the  common  and  usual  clauses  in  the 
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like  policies,  and  a  loss  should  occur,  which  would  have  been 
covered  by  such  clauses,  the  agent  would  be  responsible  for 
the  loss.  Mdlhugh  v.  Barber^  4,Camp#  R.  150.  6  Taunt, 
495.  If  the  agent  deposit  the  money  of  the  principal  in  his 
own  name,  and  on  his  own  account,  and  the  bank  fail,  the 
agent  would  be  responsible*  Massey  ^.  B(inner^  1  Jac.  and 
Walk.  245,  248.  And  so  if  an  agent  sell  the  goods  of  his  prin- 
cipal on  credit  contrary  to  usage,  or  fail  to  demand  the  money 
when  the  credit  had  expired;  or,  if  he  should  sell  to  persons 
of  doubtful  credit,  or  actually  insolvent,  he  is  responsible- 
Story  on  Agency,  189.  And  if  he  give  time  f(Mr  payment 
after  the  money  became  due,  or  should  omit  to  use  the  com- 
mon diligence  to  collect  it,  the  loss  would  be  his  own.  Caff- 
rey  v.  Darby,  6  Ves.  494,  495. 

In  the  case  under  consideration,  if  the  plaintiffs,  having  pos- 
sesion of  the  drafts,  neglected  to  make  the  proper  demand 
when  they  became  due,  or  to  give  notice,  so  as  to  hold  liable 
the  parties  to  the  drafts,  in  case  of  nonpayment,  through  which 
the  recouse  of  the  defendants  was  cut  off,  the  loss  must  fall 
on  the  plaintifis.  Under  the  circumstances  the  plaintiffs  were 
bound  to  do  what  the  law  required,  to  collect  the  money  on 
the  drafts,  and,  in  case  of  failure,  to  notify  all  persons  con- 
cerned. But,  as  the  case  turns'  upon  the  demurrer  to  the 
second  count,  the  question  arising  on  the  pleas  need  not  be 
decided.  Demurrer  to  the  second  count  is  sustained.  The 
plaintiffs  abandoned  their  claim  under  the  other  counts. 
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Lewis  Curtis  i>s.  Admiicistrators  or  Bowrie* 

By  ttatota  in  IndUaa  tiM  wprawntatiy^i  of  a  deeaaaed  Joint  obUf  or  may  lie  auad,  aa  on  « 
Joint  and  aartral  oblif  ation. 

A  doeJaratloa  wbiebalMioaaiiroBilMbjthadacaaMdto  p$f,tad,9»to,%pnmSm^^yi» 
admlaltfrfttura,  tboqf  h  lafbrnula  it  not  )iad  onf  taaral  daauirrar. 

It  la  apparent,  ftom  tba  whole  declaration,  tliat  tlie  defendanta  are  ebarfod  in  their  lepn- 
aentailTe  ebaraeter,  and  not  In  their  own  rl|ht.    And  thia  la  anbatanttallj  food. 

Mr*  Cocper.appeared  for  the  plaintiflf,  and  Mr*  for  the 

defendants. 

OPINION  OF  THE  COURT,  BT  JUDGE  HOLVAN. 

The  declaration  in  this  case  states  that  Jol^n  B.  Bowrie*  in 
bis  lifetime,  together  with  John  Peltin,  made  their  promissory 
note  to  Booran  &  Co.,  whereby  they  promised  to  pay  the 
said  Booran  &  Co.  the  sum  of  eleven  hundred  and  sixty  one 
dollars  and  eighty  six  cents,  and,  also,  the  current  rate  of  ex- 
change,  &c.,  and  that  the  note  was  i^idorsed  by  Booran  &  Co* 
to  the  plaintiff.,  that  before  the  payment  of  the  note  Bowrie 
departed  this  life,  and  that  the  defendants  were  duly  appointed 
administrators  of  his  estate,  whereby  they  became  liable  to 
pay  said  note  to  the  plaintiff,  and  that,  being  so  liable,  tbey 
promised  to  pay,  &c. 

To  this  declaration  the  defendants  have  demurred  gener« 
aUy. 

The  first  cause  of  demurrer  aliedged,  is,  that  the  4iote  is 
made  jointly  by  Feltin  and  Bowrie,  and  that  neither  Bowrie 
nor  his  administrators  could  be  sued  on  it  without  joining 
Peltin  in  the  action.  That  this  objection  would  be  fatal  to 
the  action  at  common  law  is  unquestionaUe.  A  suit  could 
not  be  maintained  against  one  of  two  joint  obligors.  The 
suit  must  be  against  both.    It  is,  however,  otherwise,  where 
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the  note  is  joint  and  several^  either  is  liable  to  the  action  as  if 
the  note  was  made  by  him  alone.  And  the  Legislature  of  this 
State,  in  the  Revised  Code  of  1 838,  page  358,  have  enacted 
**that  the  representatives  of  one  jointly  bound  with  another  for 
the  payment  .of  a  debt,  &c.,  and  dying  in  the  lifetime  of  the 
latter,  may  be  charged  by  virtue  of  such  obligation  in  the 
same  manner  as  such  representatives  might  have  been  charged 
if  such  obligors  bad  been  bound  severally  as  well  as  jointly." 
There  can  be  no  doubt  but  that  the  Legislature,  by  these  pro- 
visions, have  placed  joint  obligations  on  the  same  footing  with 
obligations,  that  are  joint  and  several)  in  actions  like  the  present, 
and  that  this  objection  is  untenable. 

It  is,  also,  urged  that  the  declaration  is  insufficient,  because 
it  alledges  a  promise  to  pay  by  Bowrie  in  his  lifetime,  and, 
also,  a  promise  by  his  administrators  after  hi?  decease,  leaving 
it  dotibtful,  whether  the  plaintiflT  intends  td  charge  the  defend- 
ants  in  their  own  right,  or  in  their  representative  character. 

The  promissory  note  is  the  foundation  of  the  action. .  The 
declaration  alledges  the  promise  of  the  decedent,  and  an  obliga- 
tion resting  on  him,  by  virtue  of  his  making  said  note.  The 
promise  aliedged  to  ,be  made  by  the  defendants  after  they 
become  the  administrators  of  the  decedent's  estate,  is  mere 
form,  and  can  not  charge  them  in  their  individual  character., 
They  are  only  charged  in  the  declaration  in  their  representa- 
tive character,  and  if  judgment  goes  against  them  it  most  be 
according  to  the  tenor  of  the  whole  declaration  against  the 
estate  of  their  intestate,  as  there  is  nothing  in  the  declaration 
that  would  reader  them  liable  in  their  own  right. 

We  think  the  declaration  is  sufficient,  and  (hat  the  demurrer 
can  not  be  sustained. 
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BowMAN^s  Devisees  and  Burnlet  vs.  Wathen  and  others. 

ah  paraoM  whoM  inUreatfl  will  be  sfTeetad  by  tb«  daeree  gbould  be  made  paittoi,  if  withia 
the  Jariadietion  of  tha  Court.  Asd,  in  that  caaai  tba  want  of  Juriadledon  OTor  tbam  aboald 
beatatad. 

Wbara  the  proper  partlea  are  not  oMda  the  Court  will,  generally,  auapend  the  decree,  and 
direct  that  proper  partlea  be  made. 

■  That  penona  are  unneceaMrlly  made  defendaota  doea  not  ouat  tlie  Jariadietion  aa  to  thoaa 
wtm  are  properly  before  tlie  Court. 

An  objeetion,  that  eome  of  the  plaintifTa  hare  no  intereat,  can  not  be  made  at  the 
hearing. 

By  the  eommon  law  land  held  adTeraely  ean  not  be  conveyed. 

The  rlghta  of  a  proprietor,  bounded  by  e  oaTigaUe  river,  ezteoda  to  high  walfr  mark;  If 
the  river  be  nnnavlgable,  to  the,  middle  of  the  atream. 

By  the  common  law  rivera  are  only  nnvlgable  aa  high  aa  the  tide  ebba  and  flowa;  thia  not 
ao  in  thia  country. 

The  riparian  right  la  protected  aa  an^  oihdr  right. 

The  right  to  «pply  for  a  ferry  Ileenae  attaehea  to  the  riparian  proprietor,  and  thia  ean  not 
be  taken  (Vom  him  and  given  to  another  without  eompenaatlon. 

In  principle  it  la  the  lame  right  which  the  land  holder  haa  to  the  eoll,  or,  to  aky  benefit 
^purtenant  to  the  eolL    ' 

The  relief  will  be  given  in  equity.  If  it  be  not  complete  at  Uw. 

The  owner  of  land  bounded  by  a  navigable  river  may  convey  the  aoll,  exeeptiog  the  right  of 
fury. 

The  dliikrenee  between  a  reeervation  and  an  exception  In  a  grant. 

The  part  excepted  la  not  conveyed,  but  remalna  in  the  grantor,  and  needa  no  wordi  of 
perpetuity. 

The  ftrry  right  li  an  incorporeal  hereditament.  It  growa  out  of  the  aoH,  and  may  bn 
granted  the  aame  aa  a  rent  or  aon  advowaon. 

In  aueh  a  caae  the  grantee  haa  a  right  to  nae  the  aoll  for  ftrrywaya,  knt  ibr  no  other  par- 


And  for  any  obatruetion  of  thia  right  he  la  entitled  to  n  remedy. 

A  ferry  right,  by  the  lawa  of  Indiana,  may  be  aaiigned. 

The  atatute  of  limltationa  in  ladiann  doea  not  run  againat  nonraaldMita. 

But  the  complaioanta  may  be  barred  by  lapee  of  time. 

Bowman*a  right  of  ferry  waa  reeerved,  or  excepted  out  of  the  grant  made  in  1802. 

A  llcenae  to  keep  a  ftrry,  adveiae  to  BOwman*a  right,  waa  obtained  the  aame  year;  and 
Wathen,  the  defendant,  la  proprietor  of  that  and  two  other  ftrry  rlghta,  eqoally  ndvcraeto 
Bowman**.    And  the  ftrry  haa  been  kept  up  from  the  time  it  waa  flrat  granted. 

Bowman  lived  in  Virginia,  but  hie  agent,  who  executed  the  eonveyance,  realded  in  Louie- 
vlUe,  In  Bight  of  the  ftrry,  and  often  croaaed  in  it. 
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A  BOtketotbe  agtiit  !■  BOtke  to  tlM  pilMl^ 

Thla  advene  ferry  wee  in  operetion  tweuty  toux  yean  before  the  deeeon  of  BowmMif 
aad  twohre  yean  after  hie  decoaee  befbre  thta  bill  waa  filed. 

Tbe  rifht  Mwrted  by  tba  eomplaliiaiila  mw  of  a  nature  to  nqnlre'peealiar  TlgUanee. 

And  not  baying  taken  any  atep  to  asMrt  tbelr  right,  until  tbe  filing  of  thia  Mll»  tbay  iit 
bamd  by  the  lapee  of  time. 

This  cause  was  argued  by  Messrs*  Brown  and  Switset*  for 
the  complainants,  «nd  Mr.  Stevens  for  the  respondents, 

OPINION  OF  THE  COURT* 

The  complainants  claim  a  ferry  right  from  JefiersonTille,  in 
Indiana^i  across  the  Ohio  river  to  LouisviHe,,  in  Kentucky, 
which  is  in  the  possessbh  and  enjoyment  of  the  defendant, 
Wathen,  who  claims  one  half  of  it,  and  which  the  complainants 
pray,  in  pursiiance  of  their  right,  may  be  decreed  to  them. 

The  complainants,  except  Burnley,  claim  as  devisees  of 
Isaac  Bowman,  and  he  claims  as  their  assignee*  Bowman 
was  attached  to  the  regiment  commanded  by  George  Rogers 
Clark^  and  to  whom  the  State  of  Virginia  granted  one  hundred 
and  fifty  thousand  acres  of  land,  lying  northwest  of  the  river 
Ohio.  In  the  cession  ot  lands  to  the  United  States,  north  of 
the  Ohio  river,  by  the  State  of  Virginia,  this  tract  was  reserv- 
ed. It  was  located  on  the  Ohio  river,  at  the  falls,  and  includes 
the  city  of  Jefiersonville.  Commissioners  were  appointed  by 
Virginif^  and  authorized  to  allot  and  convey  to  the  ojSScers  and 
soldiers  of  the  above  regiment,  according  to  their  respective 
rights,  tbe  above  tract.  To  Bowman  was  conveyed  five  hun- 
dred acres,  on  a  part  of  which  Jefiersonville  now  stands. 

Bowman  was  a  citizen  of  Virginia,  and,  it  seems,  was  never 
m  the  Territory  or  State  of  Indiana.  On  the  8th  of  March, 
1803,  he  empowered  John  Gwathney  ^to  lay  oflf  into  a  town, 
in  any  manner  he  may  think  proper,  one  hundred  and  fifty 
acres  of  the  above  tract,  and  vest  all  right  and  title  in  discreet 
persons  as  trustees  of  said  town.  And  the  attorney  was 
48 
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authorized  to  sell  lots,  &c.,  convey  to  the  trustees  two  acres 
for  a  public  square,  &c.,  tind  to  do  and  transact  a]I  and  any 
kind  of  business  which  may  be  necessary  to  carry  into  effect 
the  foregoing  powers." 

On  the  22d  day  of  June,  1 802,  the  plan  of  the  town  being 
made,  the  attorney  conveyed  to  M.  G.  Clark  and  others,  trus- 
tees of  the  town,  and  their  successors  in  office,  one  hundred 
and  fifty  acres,  described  by  metes  and  bounds,  under  certain 
reservations  and  conditions,  among  which  were  the  following: 
^That  the  said  Isaac  Bowman  shall  have,  and  use  for,  and  in 
his  own  behalf^  whatever  right  he  may  now  hold  as  proprietor, 
to  the  establishment  of  one  or  more  ferries." 

On  the  plan  of  the  town  northeast  of  Front  street,  on  the 
river,  was  left  an  open  space  which  was  marked  as  commons. 

On  the  12th  October,  1802,  William  H.  Harrison,  governor 
of  the  Indiana  Territory,  granted  a  license  to  M.  6.  Clark,  one 
of  the  grantees  in  the  above  deed,  a  license  to  keep  a  ferry  at 
the  town.  And  on  the  2d  July,  1807,  he  granted  a  license  to 
one  Joseph  Bowman,  also,  to  keep  a  ferry  at  the  same  place. 

In  1820  the  Legislature  of  Indiana  sanctioned  the  ferry  right 
to  George  White,  originally  granted  to  him. 

Bowman  continued  to  reside  in  Virginia  until  his  decease, 
in  1 826.  He  devised  his  real  estate,  in  Virginia,  Kentucky, 
and  Indiana,  in  connection  with  which  this  ferry  right  was 
named,  to  his  children  in  certain  divisions.  Under  the  will 
the  complainants  named  as  devisees  took  the  lands  in  Indian^ 
including  the  forry  right.  One  of  the  children  of  the  deceased 
is  still  a  minor,  and  they  have  all  continued  to  reside  in  Vir- 
ginia. 

On  the  nth  May,  1839,  the  devisees,  for  the  consideration 
named,  of  twenty  thousand  dollars,  conveyed  the  ferry  right, 
and  the  lands,  &c.,  in  Indiana  and  Kentucky,  devised  to  them 
by  their  father,  to  their  co-complainant,  Burnley. 
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The  three  ferries,  granted  as  above  stated,  are  now  consoli- 
dated into  one,  and  the  defendant,  Wathen,  by  conveyances 
from  the  original  grantees,  and  those  who  claimed  under  them, 
is  vested  with  one  half  of  the  interest  of  the  ferry.  The  per- 
sons who  own  the  other  half  are  citizens  of  Kentucky,  and 
can  not  be  made  parties  te  the  suit;  and  this  is  assigned,  m  the 
bill,  as  a  reason  why  they  are  not  made  pafties« 

From  the  answer  of  Wathen,  it  would  seem  that  the  ferry, 
by  the  loss  of  ferryboats,  steamengines,  &c.,  has  been  unprof- 
itable until  last  yean  Various  grounds  of  defence  are  alledged 
in  bis  answer,  and,  also,  in  the  answer  of  the  Mayor  and  com- 
mon council  of  the  city  of  Jefferson ville,  which  will  be  hereaf- 
ter considered. 

In  the  commencement  of  the  argument  the  complainants' 
counsel  notify  the  Court,  and  the  respondents'  counsel,  that,  on 
the  present  bill,  they  shall  claim  the  ferry  right  only  Indeed, 
this  is  distinctly  avowed  m  the  bill. 

It  is  objected  by  the  respondents'  counsel  that,  by  uniting 
the  devisees  of  Bowman  and  Burnley  as  complainants,  there 
is  a  misjoinder  which  must  be  fatal  to  the  right  asserted  in  the 
present  form  of  proceeding. 

The  objection  is  not  that  there  is  a  want  of  proper  parties, 
but  that  Burnley  having  received  a  conveyance,  by  deed,  of  all 
the  interest  of  the  devisees  of  Bowman  to  the  right  in  con- 
troversy, the  devisees  are  not  necessary  parties.  There  are 
cases  in  which  a  want  of  proper  parties  may  be  alledged  at 
the  hearing.  All  necessary  parties  must  be  before  the  Court, 
unless  it  be  shown,  in  the  bill,  that  they  are  not  within  the 
jurisdiction  of  the  Court.  And  although  the  Court  will  not 
dismiss  a  bill  which  is  defective  in  this  respect,-  they  will  sus- 
pend the  decree,  and  direct  the  cause  to  stand  over  to  bring  in 
the  proper  parties.  MUligan  v.  Milligan^  3  Cranch's  Rep.  320. 
In  the  case  of  Corneal  et  al.  v.  Banks^  10  Wheat.  Rep.  181, 
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the  Court  held; — ^the  circumstance  that  some'  have  been  im- 
properly joined  as  defendants  in  the  bill,  can  not  affect  the 
jurisdiction  of  the  Circuit  Court  as  to  other  parties  who  are 
properly  before  it," 

And  in  Wilkinsan  v.  Parry^  4  Russ.  Rep.  97%  it  was  decid- 
ed that  an  objection  that  some  of  the  plaintiffs  have  no  interest 
can  not  be  made  at  the  hearing* 

It  must  be  observed  that  the  right  asserted  in  the  bill, 
whether  asserted  by  Burnley  or  his  co-complainants,  the  de- 
visees of  Bowman  is  the  saihe  right*  Burnley,  it  is  true,  claims 
under  c  deed,  but  flrom  the  facts  stated  in  the  pleading,  it 
would  seem  that,  at  the  time  this  deed  was  executed,  there 
was  possession  of  the  land  conveyed  to  which  this  ferry  right 
is  appurtenant*  And  if,  as  the  defendant's  counsel  insists,  this 
possession  was  adverse,  the  deed  to  Burnley  conveyed  no 
title. 

It  is  believed  that  in  Indiana  there  is  no  statute  which  {m>- 
hibits  the  sale  of  pretended  titles.  But  the  statute  of  27  Hen. 
8,  was  in  affirmance  of  the  common  law.  And  in  C.  Litt.  369, 
it  is  laid  down,  if  a  person  out  of  possession  convey  land  which 
is  held  adversely,  the  conveyance  is  void.  9  John.  Rep.  55. 
Partridge  v.  Strange^  Plowd.  77.  Tite  v.  Doe,  1  Black.  Rep. 
127. 

Now,  although  the  mere  ferry  right,  which  is  an  incorporeal 
hereditument,  may  not  be  capable  of  an  adverse  possession 
within  this  principle,  except  as  appurtenant  to  the  land;  yet 
the  state  of  the  title  was  such  as  to  render  it  prudent,  and,  as 
we  think,  proper,  to  make  the  devisees  of  Bowman  co-com- 
plainants with  Burnley.  And  there  are  considerations,  inde- 
pendently of  this,  arising  out  of  the  election  of  the  devisees, 
under  the  will  of  their  ancestor,  as  to  this  ferry  right,  and 
other  facts  ccmnected  with  their  title,  which  make  them  neces- 
sary parties.    But,  if  this  Were  not  the  case,  the  Court  would 
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permit  the  complain&ats,  even  at  the  hearing,  to' strike  out  the 
names  of  the  devisees,  if  necessary  to  the  exercise  of  jurisdic- 
tion. Such  an  amendment  of  the  bill  could  not  take  the  re£h 
pondents  by  surprize,  or  subject  them  to  any  change  in  their 
defence.  But  if  the  deed  to  Burnley  be  inoperative  as  a  con- 
veyance of  the  title,  the  devisees  of  Bowman  would  be  indifih 
pensable  parties.  If  Burnley  can  set  up  only  an  equity,  it  is 
necessary  for  him  to  make  those  from  whom  he  claimed  such 
equity  parties  to  the  suit.  Findlay  and  others  v.  Hinde  et.oL 
1  Peters'  Rep.  241.    1  McLean's  Rep.,  Smith  v.  SfioTie^  31. 

We  think  that  the  objection  of  a  misjoinder,  ajs  made  by  the 
defendants,  can  not  avail  them. 

The  rights  of  riparian  proprietors  are  so  weU  defined,  and 
have  been  so  fully  investigated  by  the  Supreme  Court,  that 
little  need  now  be  said  to  show  their  nature  and  extent.  In 
the  cases  of  The  City  of  Cincinnati  v.  the  Lessee  of  White^  6 
Peters'  43t.  Barclay  and  others  v.  HowetPs  Lessee^  lb.  498, 
and  The  Mayor^  Spc^ofNew  Orleans  v.  The  United  States^  10 
Peters'  662,  the  doctrine  is  examined. 

Where  land  lA  bounded  by  a  watercourse  these  r^hts  attach 
to  the  proprietor.  And  it  is  immaterial  whether  the  water- 
course be  a  navigable  river  of  a  smaller  stream;  or,  whether 
the  proprietor  be  a  corporation  or  a  natural  person. 

In  the  case  of  Tyler'  v.  Wilkinsohj  4  Mason.  C  C.  Rep. 
897,  Mr.  Justice .  Story  says— ^'prima  facie,  every  proprietor 
upon^ach  bank  of  a  river  is  entitled  to  the  land  covered  with 
water,  in  front  of  his  bank,  to  the  middle-thread  of  the  stream." 
The  Judge  is  here  speaking  of  a  river  which  is  not  navigable, 
and  such  is  undoubtedly  the  comimon  law.  In  the  case  of  the 
Royal  Fishery,  in  the  river  Banne,  Davies'  Rep.  153,  155, 
157,  it  was  resolved,  that  by  the  rules  and  authorities  of  the 
common  law,  every  river,  where  the  sea  does  not  ebb  and 
flow,  vms  an  inland  river  not  navigable,  and  belonged  to  the 
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ownerfi  of  the  adjoining  soil.  The  same  doctrine  is  found  in 
Carter  v.  Murcat^  4  Burr.  Rep.  2162,  and  in  The  Kng  y* 
Wharton^  12  Mad.  510.  And  Sir  Matthew  Hale^  in  his 
Treatise,  de  jure  Maris,  &;c.  Hargrave's  Law  Tracts  lays 
down  the  law,  generally,  that  fresh  rivers,  of  what  kind  soever, 
do,  of  common  right,  belong  to  the  owners  of  the  adjacent 
soil;  but  he  admits  that  such  rivers  may  be  under  a  servitude 
to  the  public,  and  regarded  as  common  highways.  This  doc- 
trine is  fully  recognized  by  Chief  Justice  Kent,  in  the  case  of 
Palmer  v.  Mulligan j  3  Caine*s  Rep.  318. 

We  apprehend  that  the  common  law  doctrine,  as  to  the 
navigableness  of  streams,  can  have  no.  application  in  this 
country;  and  that,  the  fact  of  navigableness  does,  in  no  respect, 
depend  upon  the  ebb  and  flow  of  the  tide.  Where  a  stream, 
which  is  clearly  not  navigable,  forms  the  boundaries  of  proprie- 
tors on  each  side  of  it,  under  the  common  law,  each  may  claim 
to  the  middle  of  the  stream.  But  this  right  can  not  be  exer- 
cised to  the  injury  of  other  rights  of  the  same  nature.  On 
navigable  streams  the  riparian  right,  we  suppose,  can  not  ex- 
tend, generally,  beyotid  high  water  mark.  For  certain  purposes, 
such  as  the  erection  of  wharfs,  and  other  structures,  for  the 
convenience  of  commerce,  and  which  do  not  obstruct  the 
navigation  of  the  river,  it  may  be  exercised  beyond  this  limit. 
But,  in  the  present  case,  this  inquiry  is  not  important.  It  is 
enough  to  know,  that  the  riparian  right  on  the  Ohio  river  ex- 
tends to  the  water,  and  that  no  supervening  right,  over  any 
part  of  this  space,  can  be  exercised  or  maintained,  without  the 
consent  of  the  proprietor.  He  has  the  right  of  fishery,  of  ferry, 
and  every  other  right  which  is  properly  appurtenant  to  the 
soil.  And  he  holds  every  one  of  these  rights  by. as  sacred  a 
tenure,  as  he  holds  the  land  from  .which  they  emanate.  The 
.  State  can  not,  either  directly  or  indirectly,  divest  him  qf  any 
one  of  these  rights,  except  by  a  constitutional  exercise  of  the 
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TpovreTj  to  appropriate  private  property  for  public  purposes. 
And  any  act  of  the  State,  short  of  such  an  appropriation,  Tvhich 
attempts  to  transfer  any  of  these  rights  to  another,  without  the 
consent  of  the  proprietor,  is  inoperative  and  void.  It  can 
aflford  no  justification  tp  the  grantee  against  an  action  of  tres- 
pass. 

In  coming  to  this  conclusion,  we  have  deemed  it  unnecessary 
to  look  particularly  into  the  laws  of  Yirgmia,  under  which  the 
title  in  question  was  derived;  to  the  comj^act  between  Virginia 
and  the  other  States,  at  the  cession  of  the  territory  northwest 
of  the  Ohio,  or  to  'the  Ordinance  of  1787.  The  principles  laid 
down  are  of  common  right.  In  this  country  they  are  every 
where  recognized.  They  belong  as  well  to  the  civil,  as  the 
common  law. 

The  title  of  Isaac  Bowman  was  derived  from  the  State  of 
Virginia,  not  only  before  Indiana  was  known  as  a  Territory, 
but  before  the  organization  of  the  Northwestern  Territory. 
His  rights,  whatever  they  were,  can  have  been,  in  no  respect, 
affected  by  the  direct  action  of  the-  Territorial  6ovemn>ent,or 
of  the  State  Government,  which  succeeded  it. 

Where  a  State  grants  land,  it  may  impose  any  restrictions, 
which  shall  be  deemed  proper,  on  the  gratitee.  But  where  the 
grant  is  without  restriction,  as  in  the  present  case,  the  grantee 
holds  the  land,  and  all  the  appurtenances  which  belong  to  it. 
Some  of  the  rights  which  appertain  to  the  soil  are  of  a  public 
nature,  and  the  use  of  them  are,  consequently^  subjects  of  legal 
control.  Of  this  character  is  the  right  of  ferry,  the  right  of 
wharfage,  and  others  which  might  be  enumerated*  Any  man 
has  a  right  to  keep  ferry  boats,  for  his  own  convenience,  upon 
his  own  land.  But  he  is  under  no  obligation  to  afibrd  any 
amount  of  accommodation  to  the  public.  And,  for  this,  the 
Government  is  not  only  authorized,  but  bound,  to  make  suitable 
provision.    On  this  ground)  licenses  to  keep  ferries  are  granted, 
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and  the  grantees  are  bound  to  keep  suitable  boats,  give  the 
requisite  attention,  and,  in  all  other  respects,  to  comply  with 
the  requirements  of  law.  In  Indiana^  and  in  many  other  States, 
the  grantee  of  a  ferry  is  required  to  give  bond  and  security, 
for  the  performance  of  his  duties.  His  charges  are  also  regula- 
ted by  law. 

To  protect  the  grantee  in  his  rights,  and  remunerate  him  fctr 
the  money  expended,  and  the  responsibilities  incurred,  no  other 
person,  without  a  license,  is  permitted  to  set  up  a  rival  ferry, 
which  shall  lessen  the  profits  of  the  first -one.  Nor,  indeed, 
can  the  State  consistently,  if  at  all,  grant  a  new  ferry,  to  the 
material  prejudice  of  an  old  one,  unless  the  public  accommoda- 
tion shall  require  it. 

The  legislature  of  Indiana  have  not  assumed  the  right  to 
grant  a  ferry  license,  except  to  the  proprietors  of  lands  on  the 
borders  of  rivers,  &c.  In  1 807  a  law  to  this  effect  was  passed, 
authorizing  the  Court  of  Common  Pleas  ta  make  the  grant.  In 
1815a  law  authorized  the  County  Courts  to  establish. ferries  on 
the  Ohio  river,  .under  the  above  restriction,  land  required  bcMid 
to  be  given,  &c.  And,  in  1817,  the  Board  of  County  Commis- 
sioners were  empowered  to  grant  licenses,,  for  ferries,  to  the 
proprietors  of  lands  on  the  margin  of  a  river,  &c.  The  third 
section  of  this  act  provided,  ^  that  when  the  land  on  the  maigin 
of  a  river  should  be  a  public  compon  of  a  town,  that  the  Board 
of  Commbsioners  might  grant  a  ferry  license  to  any  proprietor 
of  land  next  adjoining  the  said  public  common."  Bat,  at  the 
same  session,  a  supplemental  act  was  passed,  declaring  ^that 
nothing  in  the  said  3d  section  should  affect  the  right  of  any 
town  or  corporation,  or  the  right  of  any  person,  proprietor  of 
any  town,  by  reason  of  any  grant  of  ferry  license  to  a  person 
who  was  not  a  proprietor  of  land  on  the  margin  of  the  river." 

By  these  acts,  the  Legislature  of  the  State  of  Indiana  has 
fiilly  recognized  the  ferry  right  of  the  proprietor  on  the  maigin 
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of  the  river,  as  above  stated*  And,  indeed,  the  act  of  1817, 
declares  that  such  right  shall  not  be  prejudiced  by  the  grant  of 
a  ferry  license  to.  one  who  is  not  a  proprietor  of  lands  adjoin- 
ing the  river. 

In  the  ai^ument,  it  was  supposed  that  the  recognition  of  this 
principle  would  operate  most  injuriously  to  the  public — that  it 
Would  be  in  the  power  of  any  proprietor  to  prevent  the  estab* 
lishment  pf  a  ferry  upon  his  land;  but,  it  will  be  observed,  that 
the  same  principle  applies  to  the  establishment  of  public  roads, 
canals^  and  almost  every  description  of  public  improvement. 
No  man's  property  can  be  taken,  for  these  purposes,  against 
his  will,  unless  compensation  be  iqade.  And  this  is  the  rule  in 
regard  to  ferry  ways.  These,  no  more  than  the  other  real 
estate  of  the  proprietor  can  be  taken  without  bis  consent, 
unless  they  shall  be  taken,  and  |>aid  for,  under  the  power  of 
appropriation. 

The  respondent's  counsel  insists  that,  if  the  legal  right  of  the 
complainant,- Burnley,  be  as  stated  in  the  bill,  he  has  full  and 
adequate  relief  at  law.  There  can  be  no  doubt  that,  where  an 
injury  is  done  to  ah  established  ferry,  an  action  at  law  would 
be  the  appropriate  mode  of  redress.  But  that  is  not  the  case 
made  in  the  bill.  What  redress  can  an  action  at  law  give  to 
the  complainants,  should  the  right,  asserted,  be  sustained?  The 
defendant,  Wathen,  undercolor  of  right,  at  least,  is  in  possession 
of  the  ferry.  He  claims  under  the  original  grantees,  and  in 
virtue  of  a  right  which  has  been  exercised  and  sanctioned  by 
public  authority  nearly  forty  years.  This  right  has  the  pro- 
prietorship of  the  soil  to  support  it.  The  claim  in  the  bill  is 
hostile  to  this,  and,  if  sustained,  must  rest  upon  the  reservation 
in  the  deed  of  Bowman,  by  his  attorney,  to  the  original  trustees 
of  the  town.  And,  on  this  ground,  the  exclusive  ferry  right, 
appurtenant  to  the  hundred  and  fifty  acres,  is, asserted.  Since 
t803,  this  right  has  been  dormant.  Fpr  aught  that  appeared 
49 
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to  the  public,  or  to  the  owners  of  the  difierent  ferries  established 
at  Jeflfersonville,  it  had  been  abandoned.  Under  such  circum- 
stances,  it  \9ras  the  duty  of  the  public  authority  to  provide  for 
the  general  accommodation.  This  was  done;  and  we  think, 
under  the  circumstances,  was  rightfully  done.  And  now  that 
this  dormant  ferry  right  is  set  up,  if  its  validity  be  admitted, 
how  can  effect  be  given  to  it?  Not,  certainly,  by  an  action  at 
law.  This  can  neither  enjoin  the  defendants,  nor  transfer  their 
receipts,  nor  their  ferry  rights,  to  the  complain^ts.  And,  if 
relief  be  given,  it  must  be  in  one  of  the  modes  here  stated.  It 
is,  therefore,  clear  that  the  remedy  is  not  at  law. 

A  great  number  of  other  questions  are  made  in  the  answer, 
and  by  the  defendant's  counsel,  in  argument,  more  or  less  im- 
portant; but  they  will  be  passed  over,  and  the  great  questions 
in  the  cause  will  be  considered:  and* these  are,  the  nature  and 
extent  of  the  ferry  right  reserved  by  Bowman,  and  the  lapse  of 
time. 

This  deed  was  executed  by  Gwathney,  the  agent  of  Bow- 
man. On  looking  into  his  authority,  which  is  in  writing,  and 
in  evidence,  there  can  be  no  doubt  he  possessed  the  power  to 
make  the  deed.  And  now  we  will  consider  the  reservation  or 
exception,  as  it  is  called,  in  the  deed. 

As  this  is  an  important  poipt  in  the  c^se,  it  may  be  proper 
to  advert  to  such  parts  of  the  deed  as  can  have  any  bearing  on 
the  question  under  consideration. 

The  deed  conveys  to  certain  persons,  named  as  trustees  of 
the  town  of  Jefferson ville,  ^^and  to  their  successors  in  office,  to 
the  use,  interest  and  purposes,  hereinafter  expressed,  and  to  and 
for  no  other  use,  interest  or  purpose,  whatever,  that  is  to  say: 
the  said  John  Gwathney,  as  attorney,  in  fact,  for  the  said  Isaac 
Bowman,  shall  have,  retain,  possess  and  exercise,  the  sole,  en- 
tire and  exclusive  right  and  privilege,  of  making  applications  of 
the  n^oneys  arising  from  the  sale  of  the  lots  of  the  said  town; 
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and  shall,  also,  have  and  use,  for  and  in  behalf  of  the  said  Isaac 
Bowman,  whatever  right  he  may  now  hold  as  proprietor  to  the 
establishment  of  one  or  more  ferries."  The  deed  then  states 
the  boundary  of  the  one  hundred  and  fifty  acres,  beginning  at 
a  stake  on  the  bank  of  the  Ohio  river;  running  thence  up  the 
river,  and  binding  thereon,.&c.  To  have  and  to  hold  the  before- 
mentioned  tract,  or  parcel  of  land,  under  the  conditions,  limita- 
tions, reservations  and  restrictions,  before  mentioned,  and  the 
said  public  square  aforesaid,  for  the  purposes  aforesaid,  to  the 
said  trustees,  and  their  successors  in  office,  forever.  Then  fol- 
lows the  clause  of  warranty. 

In  the  body  of  the  deed  is  stated  that  the  attorney  had  laid 
off  the  one  hundred  and  fifty  acres  in  a  town,  and  drawn  a 
plan  of  it,  designating  two  acres  of  ground  as  a  public  square, 
with  convenient  streets  and  commons,  and  called  it  Jefferson* 
ville. 

These  are  all  the  parts  of  the  deed  which  can  have  any  sup- 
posed bearing  upon  the  reservation  of  the  right  in  question. 

From  the  trustees,  Bowman  received  a  conveyance  for  lots 
190, 191  and  192,  which  are  bounded  on  the  river,  and  which 
were  retained  by  him  and  passed  to  his  devisees,  who  have 
conveyed  the  same  to  the  complainant  Burnley.  The  title  to 
these  lots,  however,  is,  in  no  respect,  connected  with  the  ferry 
right  under  consideration. 

From  Front  street,  to  the  upper  limit  of  the  town,  an  open 
space  is  left,  between  Water  street  and  the  river,  which,  on 
the  plan  of  the  town,  is  called  Commons.  On  these  commons 
is  the  landing  and  ferry  ways  of  the  defendants. 

There  can  be  no  doubt  that  this  designation,  on  the  plan  of 
the  town,  and,  also,  the  two  acres  for  a  Public  Square  in  the 
centre,  taken  in  connection  with  the  deed  of  Bowman  to  the 
original  trustees,  which  deed  and  plan  were  recorded^  constitu- 
ted a  dedication  of  the  square  and  the  c6mmons  to  the  public 
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That  the  trustees  could  have  no  succession,  they  not  being  in- 
corporated, Is  no  objection  to  this  view.  The  trustees,  or,  at 
least  some  of  them,  are  believed  to  be  still  living.  To  the  pur- 
chasers of  lots  they  conveyed  titles,  as  they  undoubtedly  had 
the  power  to  do. 

No  act  of  dedication  could  be  more  form^,  or  more  solemn^ 
than  the  deed  and  the  plat  in  this  case.  And,  if  any  confirma- 
tion were  necessary,  the  use  of  the  commons  and  of  the  public 
square  for  thirty  eight  years,  as  such,  may  be  referred  to.  This 
public  use  would,  of  itself,  be  evidence  of  a  dedication.  On  the 
fact  of  dedication,  there  can  be  no  doubt. 

It  is  insisted  that  tbe  reservation  of  the  ferry  right,  being  in- 
consistent with  the  grant,  is  void.  But  is  it  inconsistent  with 
the  grant? 

The  commons  extended  from  Water  street  to  the  river,  and 
the  fee  to  this  space,  by  the  dedication,  as  completely  passed 
out  of  Bowman  and  vested  in  the  public,  for  the  use  declared, 
as  if  the  most  formal  conveyance  had  been  executed.  But,  in 
addition  to  this,  the  fee  was  actually  conveyed  to  the  original 
trustees.  The  town,  then,  when  it  became  incorporated,  and, 
mdeed,  before,  was  entitled  to  tho  use  of  these  commons  to  the 
water.  But  that  thi^  use  is  not  at  all  inconsistent  with  the  use 
of  the  commons  for  a  ferry  landing,  is  shown  by  the  fact  that 
they  have,  from  the  first,  been  used  as  such. 

The  defendants'  counsel  suggests,  that  this  ferry  ri^ht  can 
only  subsist  in  connection  with  the  soil.  It  is  aright  connected 
with  the  soil,  and  grows  out  of  it,  the  same  in  principle  as  an 
advowson  or  rent.  It  is  an  incorporeal  hereditament,  and  lies 
in  grant.  Coke,  335,  &.  When  the  ownership  ofit  is  not  connect* 
ed  with  the  ownership  of  the  soil  no  one  can  have  seizin  of  it  as 
of  land.  But,  still,  it  is  classed  with  real  estate,  and  is  subject 
to  the  laws  which  govern  the  realty.  And  so  is  rent,  or  an 
advowson. 
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An  advowson  appendant  may  become  in  gross,  by  various 
means.  1.  If  the  manor,  to  which  it  is  appendant,  i^  conveyed 
away  in  fee  simple,  excepting  the  advowson ;  3.  If  the  advow^ 
son  is  conveyed  away  without  the  manor,  to  which  it  is  ap* 
pendant;  8.  If  the  proprietor  of  an  advowson  appendant, 
presents  to  it  as  an  advowson  in  gross.  Dyer,  108.  Cruisers 
Di.  3)  Yol.  4*  The  existence  of  an  advowson,  like  that  of  every 
other  incorporeal  hereditament,  being  merely  in  idea  and  ab- 
stracted contemplation^  it  is  not  capable  of  corporeal  seizin  or 
possession*    Cruise's  Di.  5. 

A  person  having  free  warren  over  certain  lands,  may  alien 
them,  reserving  the  warren.  Dyer,  SO,  6  PI.  309.  A  rent 
may  be  reserved  upon  a  grant  of  an  estate  in  remainder  or  re- 
version ;  for,  though  the  grantee  can  not  distrain  during  the 
continuance  of  the  particular  estate,  yet  tliere  will  be  a  remedy 
by  distress,  whenever  the  remainder  or  reversion  comes  into 
possession.     1  Inst.  47,  a. 

Rent  may  be  reserved  on  a  conveyance  of  lands  in  fee  sim- 
ple, and  this  is  called  a  fee  farm  rent. 

The  statute  of  Indiana  recognizes  the  right  of  the  proprietors 
of  lands  on  the  margin  of  the  river,  and  to  none  others  can 
ferry  rights  be  granted;  and,  it  is  supposed,  that  this  limits  the 
right  to  the  grantee  of  the  soil.  But  this  construction  of  the 
statute  can  not  be  sustained. 

By  the  statute,  nothing  more  could  have  been  intended  than 
to  rescue,  from  violation,'  the  right  of  the  riparian  proprietor. 
This  right  is  appurtenant  to  the  soil;  but  he  may  convey  it, 
and  still  retain  the  fee  in  the  land.  And,  by  such  conveyance, 
the  grantee  holds  the  right  which  the  statute  v^s  designed  to 
protect.  He  has  the  use  of  the  soil  for  a  ferry  landing,  and  for 
ferry  ways,  so  far  as  the  public  accommodation  is  concerned, 
as  fully  and  completely  as  could  be  exercised  by  the  grantee  of 
the  soil ;  but  for  no  other  purpose  has  he  a  right  to  enter  upon 
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the  soil.  Now,  it  must  be  perceived,  that  the  right  thus  pos- 
sessed, is  as  much  within  the  policy  of  the  statute,  as  if  it  were 
a  fee  simple  in  jthe  soil.  Indeed,  it  is  within  the  letter  of  the 
statute.  For  the  grantee  of  ^uch  a  right  may,  in  the  strictest 
sense,  be  considered,  for  all  the  purposes  of  the  ferry,  ^  the  pro* 
prietor  of  land  on  the  margin  of  the.river.^' 

This  right,  as  before  remarked,  is  real  estate.  It  descends 
to  heirs,  as  such,  is  subject  to  dower,  and  to  all  the  incidepts  of 
real  property. 

We  come  now  to  consider  the  operative  words  of  the  reser* 
vation. 

^  And  [the  attorney]  shall  also  have  and  use,  for  and  in 
behalf  of  the  said  Jacob  Bowman,  whatever  right  he  may  now 
hold  as  proprietor,  to  the  establishment  of  one  or  more  ferries." 

That  this  reservation  gave  to  Bowman,  during  his  life,  this 
ferry  right,  there  can  be  no  doubt.  We  have  shown  that  it 
may  be  separated  from  the  fee  in  the  soil,  and  still  be  within 
the  policy  and  language  of  the  statute.  But  Bowman  is  now 
deceased,  and  the  inquiry  is,  was  the  right  reserved. to  his  heirs? 

It  is  admitted  that  the  word  heirs  is  not  necessary^  in  every 
possible  case,  in  a  reservation  or  grant,  to  give  an  estate  of 
inheritance. 

If  the  father  infeofT  the  son,  to  have  and  to  hold  to  him,  and 
to  his  heirs,  and  the  son  infeoffeth  the  father  as  fully  as  the 
father  infeoffed  him,  by  this  the  father  hath  a  fee  simple.  Coke 
on  Lit.  501.  When  the  act  of  disposal  relates  to  another  thing, 
that  thing  becomes,  in  a  manner,  part  of  the  disposition,  and,  in 
such  case,  the  mind  is  carried  to  the  idea  of  an  heir,  as  clearly 
as  if  the  word  ^  heir"  had  been  inserted  in  the  feoflfroent.  3 
Bac.  Abr.  534. 

Where  a  man,  seized  of  land  in  fee,  made  a  lease  for  years, 
reserving  rent  to  him  and  his  assigns  during  the  term^  it  was 
adjudged  that  this  reservation  should  not  determine  by  the 
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death  of  the  lessor*  but  the  rent  should  go  to  the  heir*  Soch^ 
everell  v.  Fraggeit^  2  Saund*  367.  Hargr.  n.  8,  47^  a*  Swry 
V.  Brmon^  Latch.  99,  100.    Ventr.  163. .  2  Lev.  13. 

If  one  coparcener  or  joint  tenant  releases  all  his  right  to 
anothei^  it  will  pass  a  fee  without  the  word  heirs.  So  if  one 
coparcener  grants  a  rent  to  the  other,  for  equality  of  partition, 
an  estate  in  fee  simple  in  the  rent  will  pass  without  the  word 
heirs;  for,  as  the  rent  comes  in  lieu  of  the  inheritance,  it  has  as 
strong  a  relation  to  the  inheritance  as  if  the  word  heirs  had 
been  used.     1  Inst.  10.    4  Cruisers  Di.  29d* 

But  these  are  exceptions  to  the  general  r*ule,  and  the  cases 
put  can  admit  of  no  doubt  as  to  the  intention  of  the  parties. 
We  will  now  cite  cases  where  the  word  heirs,  in  reservations, 
has  been  held  necessary  to  constitute  an  estate  in  fee  simple. 

If  a  rent  be  reserved  to  the  lessor  and  his  assigns,  it  will  de- 
termine at  his  death;  for  the  reservation  is  good  only  during 
bis  life.  So,  if  a  rent  is  reserved  to  him  and  bis  executors,  he 
having  the  freehold  it  will  be  determined  at  his  death;  because 
the  reversion  to  which  the  rent  is  incident  descends  to  the 
heir.     1  Inst.  47,  a.     1  Ventr.  161.    3  Cruise's  Di.  ai9. 

If  one  grant  lands  or  tenements,  reversions,  remainders, 
rents,  advowsons,  commons  or  the  like,  and  express  or  limit 
no  estate,  the  lessee  or  grantee  hath  an  estate  for  life  only. 
Dyer  300. 

A  reservation  sometimes  operates  as  a  grant,  but  this  cannot 
be  the  case  with  an  exception. 

An  exception,  says  S.  Touch.  77,  is  where  the  grantor  ex- 
cepts something  put  of  that  which  he  has  before  granted,  by 
which  means  it  does  not  pass  by  the  grant,  and  is  reserved 
from  the  things  granted.  ^^And  note,"  says  Lord  Coke  on  Litt. 
412,  ^^a  diversity  between  an  exception,  which  is  ever  a  part  of 
the  thing  granted  and  of  a  thing  in  esse,  for  which  exceptio 
salvo,  prsBter,  and  the  like,  be  apt  words;  and  a  reservation 
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which  is  always  of  a  thing  not  in  esse  but  newly  created  or 
reserved  out  of  the  land  or  tenement  demised*  Poterit  enim 
quis  rem  dareet  partem  rei  retinere,  vel  partem  de  pertinentiis, 
et  ilia  pars  quam  ratine t  sem  percum  es  est  et  semper  fuit.". 

Here  Coke  states  that  a  reservation  is  always  of  somethiog 
not  in  esse;  but  the  inaccuracy  of  this  is. shown  in  his  own 
words  in  a  different  section.  ^Reserve,"  he  says,  *^cometh  of 
the  latin  word  reservo,  that  is  to  provide  for  store;  as  when  a 
man  departeth  with  his  land,  he  reserveth  or  provideth  for  him- 
self a  rent  lor  his  own  livelihood.  And  sometimes  it  hath  the 
force  of  saving  or  excepting.  So,  as  sometime,  it  serveth  to 
reserve  a  new  thing,  viz— a  reiit,  and  sometime  to  except  part 
of  the  thing  in  esse  that  is  gran  ted.''     143,  a. 

The  Words  exception  and  reservation  are  used  synonymously 
in  grants,  and  have  the  same  effect.  The  effect  of  the  deed 
does  not  depend  upon  the  use  of  the  one  or  the  other  of  these 
terms,  but  on  the  facts  which  they  represent. 

In  the  case  of  Greenteaf^s  lessee  v.  Birth^  6  Peters  Rep«  310, 
the  Court  say  in  order,  therefore,  to  ascertain  what  is  granted, 
we  must  first  ascertain  what  is  included  in  the  exception;  for 
whatever  is  within  the  exception  is  excluded  from  the  grant. 

Suppose,  in  conveying  to  the  trustees  the  one  hundred  and 
fifty  acres,  the  attorney  of  Bowman  had  excepted,  from  the 
operation  of  the  deed,  any  given  number  of  lots,  as  designated 
on  the  plan  of  the  town,  would  these  lots  have  passed  by  the 
deed?  Beiilg  excepted,  out  of  the  land  conveyed,  they  could 
not  have  passed.  They  would  then  have  remained  in  Bowman, 
unaffected  by  the  deed.  Of  this,  it  is  supposed,  no  one  can 
doubt.  And  the  only  inquiry  now  is,  whether  the  ferry  right 
reserved  is  of  the  same  nature,  in  this  respect,  as  a  part  of  the 
land.  In  what  does  it  differ?  It  is  appurttaant  to  the  soil, 
and  constitutes  no  inconsiderable  part  of  its  value*  As  has 
been  shown  it  is  susceptible  of  a  different  ownership  from  the 
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soil*  It.  is  still  a  right  growing  out  of  the  soil,  and  sdbjects  it 
to  tbe  servitude  in  whosever  bands  it  may  come.  Although  an 
incorporeal  hereditament,  in  contemplation  of  law,  it  is  prop- 
erty, real  property*  It  passes  by  deed — is  assets  in  the  hands 
of  heirs,  and,  in  all  respects,  is  subject  to  the  laws  which  regu* 
late  real  estate. 

It  is  readily  admitted  if  this  were  a  grant  to  Bowman,  the 
words  of  the  reservation  would  give  him  but  a  life  estate.  But 
the  right  remained  in  Bowman.  He  did  not  part  with  it;  and 
it  remained  in  him  the  same  as  before  the  deed  to  the  trustees 
was  executed.  He  conveyed  the  land  to  which  this  right  was 
appurtenant,  but  he  conveyed  it  charged  with  the  servitude  of 
this  ferry  right,  which  be  excepted  or  reserved. 

If  Bowman  derived  his  right  from  the  deed,  words  of  inheri- 
tance would  have  been  essential  to  give  him  a  fee  simple.  But 
he  has  the  same  ferry  right  after  the  land  was  conveyed  as  be- 
fore it.  He  excepted  it  out  of  the  deed,  and  nothing  more  was 
necessary  to.retain  the  right  unimpaired  by  the  conveyance. 

It  is  iQsisted  that  a  license  to  keep  a  ferry  is  personal,  and 
cannot  be  assigned.  That  as  the  right  of  the  defendant,  Wa- 
ihen,  rests  upon  transfers  from  the  original  grantees,  and  has  no 
other  foundation,  it  must  be  held  invalid. 

In  this  respect  no  difference  is  perceived  between  a  ferry 
franchise,  the  franchise  of  a  tollbridge,  a  turnpike  or  railroad, 
or  any  other  franchise  of  the  same  nature.  Certaii^  privileges 
are  given  by  the  state,  and  the  grantee  becomes  bound  to  afford 
the  proposed  public  accommodation.  It  is  true,  the  grant  is 
made  in  the  one  case  to  a  private  individual,  and  in  the  others 
to  corporations.  But  as  it  regards  any  matter  of  public  confi- 
dence, it  would  seem  to  apply  as  strongly  to  the  individuals  in- 
corporated, as  to  the  grantee  of  the  ferry. 

But  the  grantee  of  the  ferry  has  a  right  appurtenant  to  the 
soil  which,  by  the  law,  is  made  an  indispensable  pre»requisite 
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to  a  ferry  license*  Now  we  have  shown  that  the  ownership 
of  this  right  may  be  separated  from  the  ownership  of  the  soil; 
and  if  this  may  be  conveyed  by  the  grantee  before  the  ferry 
license  is  obtained,  may  it  not  be  conveyed  afterwards?  And 
in  this  conveyance  may  not  the  ferry  grant  be  included? 

The  public  can  have  no  claim  on  the  grantee  beyond  the  re- 
qoirements  of  the  law;  and  it  is  immaterial  whether  these  are 
fulfilled  by  the  grantee  or  his  assignee.  It  is  probable  that  the 
assignee  gives  a  bond  and  security,  as  the  law  requires,  or  in* 
damnifies  the  grantee.  There  must  be  some  settled  practice 
on.  this  subject,  which  has  been  so  sanctioned,  as  to  become  a 
rule  of  property.  However  this  may  be,  there  would  seem  to 
be  no  doubt,  that  the  ferry  franchise,  with  all  that  belongs  to  it, 
may  be  taken  by  descent  or  by  conveyance  the  same  as  other 
interests  which  pertain  to  the  realty. 

Where  an  ofilice  is  conferred  which  implies  personal  confix 
dence  and  a  capacity  to  discharge  public  duties,  no  assignment 
can  be  made  of  it.  But  this  has  no  analogy  to  the  franchise  in 
question. 

This  question,  however,  does  not  depend  upon  general  prin- 
ciples; the  statute  of  Indiana  authorizes  the  transfer  of  the  ferry 
license,  and  points  out  the  duties  of  the  assignee.  If  the  ferry 
shall  not  be  kept  up,  it  may  be  vacated  and  annulled  on  a  mode 
of  proceeding  authorized  by  the  statute.  But  the  license  is 
granted  without  limitation,  and  subject  only  to  the  condition 
that  the  requirements  of  the  law  shall  be  observed. 

The  lapse  of  time  is  the  only  question  that  remains  for  con- 
•ideration. 

The  ferry  franchise  claimed  by  the  ciefendant,  Wathen,  on* 
ginated  in  October,  1803.  This  right  was  sanctioned  by  the 
Legislature  of  Indiana  by  an  act  passed  December,  1820. 
Another  ferry  license  granted  subsequently  to  1 802,  and  to 
a  diflbreiit  person,  is  now,  and  has  been  for  several  years  past. 
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by  mesne  conveyances,  vested  in  the  defendant^  Wathen,  and 
others,  who  are  not  made  parties  to  this  suit.  Wathen  owns 
one  half  the  interest  in  the  consolidated  ferry*  This  ferry  has 
been  regularly  kept  up,  and  the  requirements  of  the  law  ob* 
served  from  1 802  up  to  this  time,  making  thirty  nine  years,  and 
nearly  thirty  eight  years  to  the  time  of  filing  the  bill. 

Bowman's  deed  to  the  trustees,  in  which  the  ferry  right  was 
excepted,  was  recorded  by  the  recorder  of  Clark  county 
shortly  after  it  was  executed.  Bowman  continued  to  reside  m 
Virginia  until  his  decease,  in  1 826,  and  his  devisees  still  reside 
there.  The  agent  Gwathney,  who  executed  the  deed  was^at 
the  time,  a  citizen  of  Louisville  where  he  continued  to  reside 
many  years;  being  often  in  Jeffersonville,  saw  the  ferry  in 
operation,  and  frequently  crossed  in  it.  One  of  the  witnesses 
states,  shortly  after  the  town  of  Jeflfersonville  was  estaUisbed 
this  reserved  ferry  right  was  spoken  of;  and  another  witness^ 
some  two  or  three  years  after,  1826,  heard  the  same  right 
mentioned  among  the  citizens.  At  this  time  Wathen  was  a 
citizen  of  JeffersoQville. 

Against  the  operation  of  the  statute  of  limitations  and  of  lapse 
of  time,  the  complainants'  counsel  insist — 

First:  That  the  statute  does  not  run  against  nonresidents^ 

Second:  That  time  in  equity  is  applied  by  analogy  to  the 
statute,  and  that  it  cannot  bar  the  complainants'  right  as  Bow* 
man  was  not  only  a  nonresident  but  several  of  his  devisees  at 
his  death  were  infants,  and  some  of  them  are  still  minors. 

Third:  That  the  ferry  right,  set  up  by  the  defendant,  Wa- 
then, was  not  established  by  competent  authority,  and  that  the 
sanctions  since  given,  (o  it,  were  in  violation  of  the  rights  of  the 
complainants,  and  '^ere  consequently  void. 

Fourth:  That  the  defendant,  Wathen,  stands  as  trustee  in 
relation  to  the  right  of  the  complainants,  and  that  in  such  a 
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case  neither  the  statute  of  limitations  nor  the  lapse  of  time  can 
have  any  effect. 

That  the  statute  does  not  run  against  nonresidents  must  be 
admitted.  It  only  operates  against  those  who  are  residents  of 
the  state,  or  who  may  come  within  its  jurisdiction.  And  it 
must  also  be  admitted  that  by  analogy  the  statute  is  applied  in 
equity  as  at  law,  and  that  in  such  cases  it  does  not  bar  the 
rights  of  infants.  '  But  time  in  equity  often  operates  as  a  bar 
in  a  case  where,  at  law,  the  statute  could  have  no  effect.  And 
the  case  under  consideration  may  illustrate  this  principle.  The 
lapse  of  time  is  open  to  the  defendant  as  a  ground  of  defence, 
although  by  reason  of  the  nonresidence  of  the  complainants 
the  statute  could  have  no  effect  against  them  at  law-  This 
doctrine  is  fullv  established. 

In  the  case  of  PicUt  v.  Vattier  and  others^  1  McLean's  Rep. 
160,  many  authorities  on  this  point  are  cited.  That  case  was 
similar  to  this  one.  The  hold^sr  of  the  title  was  a  nonresident 
and  his  right  was  not  barred  by  the  statue.  In  the  case  of 
Marquis  of  Chalmondeky  v.  Lord  Clinton^  3  Jacob  &  Walker, 
1 1 38,  the  Court  say,  '^at  all  times  courts  of  equity  have,  upon 
general  principles  of  their  own,  even  where  there  was  no  stat^ 
utable  bar,  refused  relief  to  state  demands,  where  the  party  has 
slept  upon  his  rights,  and  acquiesced  for  a  gi*eat  length  of  time. 
And  this  doctrine  was  sanctioned  by  the  Supreme  Court  on  an 
appeal  of  the  above  case  of  Piatt  v.  Vattiar,  9  Peter's  Rep. 
416. 

It  is,  also,  sustained  in  the  following  ^mses:  Beekford  v. 
Wade^  17  Ves.  86;  Barney  v.  Ridgard^  1  Con.  Cas.  145;  Bknr 
nerhassett  v.  Day^  1  Ball  &  Beatt.  Rep.  104;  Hardy  v.  Reeves^ 
4  Ves.  479;  Harrington  v.  Smithy  1  Bro.  Par.  Cas.  95;  Kane 
V.  Bloodgood^  7  Johns.  Ch.  Rep.  93;  Prevost  v.  Gratz^  S 
Wheat.  Rep.  481;  Hughes  v.  Edwards^  9  Wheat.  Rep.  489; 
WiUison  v.  Matthews^  3  Peter's  Rep.  44. 
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Is  the  franchise  of  the  defendant  invalid  on  the  third  ground 
assumed?  Was  the  license  granted  in  1802  inoperative,  and 
"wete  the  sanctions  of  the  Legislature  subsequently  given  to  it 
of  no  effect  t 

The  license  was  first  granted  by  the  Governor  of  the  Terri- 
tory without  any  express  authority  of  law.  At  that  stage  of 
the  territorial  government  he  was,  in  connection  with  the 
judges,  authorized  to  adopt  laws  of  the  states,  but  not  to  enact 
them*  No  law,  it  seems,  could  be  found  applicable  to  the  pub- 
lic emergency,  and  a  resolution  was  adopted  under  which  the 
license,  in  1 802,  was  granted. 

In  1 807  the  Territorial  Legislature  provided  ^that  all  ferries 
now  kept  by  license  from  the  Goverjior,  shall  be  and  are  here- 
by declared  to  be  established  ferries,"  &c.  Another  confirma- 
tory act  was  passed  by  the  Legislature  the  36th  December, 
1815.  And,  afterwards,  in  December,  1820,  the  Legislature  of 
the  state  confirmed,  by  a  special  act,  the  franchise  under  which 
the  defendant  claims. 

It  may  be  proper  here  to  remark  that  the  case  canpot  be 
made  to  turn  upon  the  validity  of  the  defendant's  right  uncon- 
nected with  the  lapse  of  thne.  But  this  will  be  more  appropri- 
ately considered  under  the  next  bead. 

The  right  from  the  first  was,  at  least,  prima  facie.  And  it 
may  be  a  matter  of  doubt  whether  the  power  exercised  by  the 
Governor,  under  the  emergency  which  existed,  ought  not  to 
be  sustained.  And  this  view  is  greatly  strengthened,  if,  in- 
deed, it  be  not  placed  beyond  doubt,  by  the  comfirmatory  acts 
of  the  Territorial  and  State  Legislatures.  But  it  is  supposed 
th^t  the  ferry  right  reserved  by  Bowman  renders  the  acts  of  the 
Governor,  and  of  the  Territorial  and  State  Legislatures,  in- 
operative and  void.  And  this  upon  the  ground  that  private 
property  can  not  be  appropriated  for  the  public  use  without 
compensation. 
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Where  was  this  right  of  the  complamants  for  thirty  eight 
years,  while  this  ferry  has  been  kept  up  by  the  enterprise  of  its 
owners,  and  enjoyed  by  the  public?    All  that  could  be  known 
of  it,  by  searching  the  county  record,  was,  that  Bowman  re- 
served it  in  his  deed  to  the  trustees.    But  what  evidence  viras 
this  of  his  continued  ownership?    That  an  individual  did  not 
convey  an  interest,  that  he  might  have  in  land,  to  A,  is  no  very 
satisfactory  evidence,  some  twenty  or  thirty  years  afterwards, 
that  he  had  not  sold  it  to  some  other  person*    At  best  it  was  a 
right  that  existed  in  idea.    An  abstraction.    Something  that 
could  neither  be  seen  nor  felt.    Of  which  no  one  could  have 
corporeal  possesion.    And  yet  this  intangible  thing,  in  the  es- 
timation of  the  counsel,  becomes  the  vis  major  to  the  power 
of  the  Territorial  Government,  and  the  sovereignty  of  the 
State.    It  resists,  and  effectually  resists,  all  action  for  the 
public  good.    That  such  can  not  have  been  the  effect  of  this 
ferry  right,  under  the  circumstances,  is  very  clear.    No  such 
dormant  interest,  practically  abandoned,  can  be  asserted  after 
the  lapse  of  nearly  forty  years,  to  nullify  the  action  of  the 
Government.    If  it  were  not  barred  by  the  lapse  of  time,  it 
could  not  make  the  grantees  of  the  Government  trespassers. 
Where  a  case  of  prima  facie  right  to  a  ferry  license  is  made 
out  the  State,  is,  in  duty  bound,  to  grant  a  license,  should  the 
public  convenience  require  it.    And  if  there  be  any  conflicting 
right,  the  owner  is  bound  to  assert  it  in  a  reasonable  time.    If 
he  fail  to  do  this  the  other  title  is  strengthened  by  time,  and 
may  bar  that  which,  at  first,  was  a  paramount  title. 

But  is  the  defendant,  Wathen,  prohibited  from  setting  up 
this  defence  by  the  relation  he  bears  to  the  complainants'  title? 
Is  he  the  cestui  trust  of  the  complainants,  or,  did  those  under 
whom  he  claims  stand  in  that  relation  to  Bowman? 

That  the  statute  does  not  run  against  an  established  and 
continuing  trust  is  clear.    For,  in  ihat  case,  the  posseasion  of 
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die  trustee  is  consistent  with  the  right  of  the  cestui  que  trust. 
And  neither  the  statute  of  limitations,  nor  the  lapse  of  time, 
can,  in  such  a  case,  operate  in  favor  of  the  possession  of  the 
trustee.  But  where  his  possession  is  hostile,  openly  and  avow- 
edly hostile,  the  rule  is  very  different. 

There  can  be  no  stronger  case  put  to  illustrate  this  doctrine, 
than  that  of  landlord  and  tenant.  On  general  principles  the 
tenant  is*  not  permitted  to  dispute  his  landlord's  title.  Having 
entered  under  that  title,  he  can  set  up  no  adversary  title  to 
protect  his  possession.  And  yet  if  he  publicly  disclaim  his 
landlord's  title,  and  profess  to  hold  under  a  hostile  title,  the 
statute  of  limitations  will  begin  to  run  from  the  time  of  such 
disclaimer.  This  doctrine  is  sanctioned  in  the  case  of  Willi* 
son  V.  Watkinsj  3  Peters'  Rep.  47,  48.  In  that  case  the  Court 
say — ^^the  same  principle  applies  to  mortgagor  and  mortgagee, 
trustee  and  cestui  que  trust,  and,  generally,  to  all  cases  where/ 
one  man  obtains  possession  of  real  estate  belonging  to  another 
by  a  recognition  of  his  title."  6  Johns.  Rep.  272.  BlighCs 
Lessee  v.  Rochester^  7  Wheat.  Rep.  535,  549. 

Where  the  trustee  denies  the  title  of  the  cestui  que  trust  the 
statue  will  operate.  To  prevent  this  iJie  trust  must  be  sub- 
sisting. Kane  v.  Blaodgood^  7  John.  Ch.  Rep^  90.  Lockey  v. 
Lockey^  Free,  in  Ch.  518.  Harmood  v.  Oglander,  6  Yes.  199. 
Havenden  v.  Lord  Annesley,  2  Sch.  and  Lef.  630.  The  right 
under  which  the  defendant  claims,  from  its  origin,  has  been 
hostile  to  that  asserted  by  the  complainants.  So  far  as  the 
defendant  has  become  seized  of  any  part  of  the  soil  bounded 
by  the  river,  included  in  the  deed  of  Bowman  to  the  trustees, 
it  might  be  contended  that  he  was  seized  to  the  use  of  the 
complainants.  But  the  claiming  and  exercising  of  the  ferry 
franchise,  is  utterly  inconsistent  with  the  right  set  up  under 
Bowman.  They  can  not  both  exist.  The  one  necessarily 
excludes  the  other;  and,  by  consequence,  they  are  hostile  to 
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each  other.  An  uninterrupted  possession  has  been  held  by 
the  defendant,  and  those  under  whom  he  claims,  of  lUrty  nine 
years — of  thirty  eight  years  before  the  commencement  of  this 
suit,  and  about  twenty  four  years  before  the  decease  of  Bow- 
man* And  what  are  the  circumstances  relied  on  to  obviate 
the  effect  of  this  lapse  of  timet  The  nonresidence  of  Bow- 
man, his  death,  and  the  infancy  of  some  of  his  devisees* 

As  before  remarked,  nonresidence  saves  the  opefation  of 
the  statute,  but  not  the  effect  of  time*  That  Gwathney,  the 
agent  of  Bowman,  who  executed  the  deed  to  the  trustees,  and 
who  superintended  the  sale  of  the  town  lots;  and  especially 
reserved  this  ferry  right,  as  attorney,  in  fact,  for  Bowman,  to 
be  used  for  him,  remained  many  years  a  resident  at  Louisville, 
after  the  execution  of  the  deed,  is  an  important  fact*  He  was 
the  special  agent  of  Bowman,  as  appears  from  the  deed;  not 
only  as  regards  the  Jeffersonville  property,  but  of  this  right  in 
particular*  He  saw  the  ferry  of  Clark  in  operation  in  a  very 
short  time  after  the  deed  was  executed;  was  frequently  in 
Jeffersonville,  crossing  in  the  ferry,  and  it  does  not  appear  that 
he  ever  remonstrated  against  its  establishment,  or  attempted 
to  set  up  the  right  reserved  to  his  principal*  And  with  the 
same  indifference  he  daily  witnessed  the  operations  of  this  and 
the  other  ferry  for  fifteen  or  eighteen  years*  A  notice  to  the 
agent  is  notice  to  the  principal,  13  Yes*  131*  1  Yes*  63* 
1  Term  Rep*  1 6*  Ambl*  636*  4  Term  Rep.  66*  And  the 
rule  here  applies  with  peculiar  force.  For  there  is  a  strong 
probability  that  Gwathney  reserved  this  ferry  right  without 
any  special  instructions  from  Bowman*  He  was  then  pecul- 
iarly fitted  to  protect  it,  and  it  was  his  duty  to  do  so*  The 
lapse  of  time  could  not  more  strongly  have  operated  against 
the  complainants'  title,  had  Bowman  resided  in  Louisville  in- 
stead of  his  agent* 
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There  is  another  considerittion  entitled  to  great  weight,  and 
that  ifl  the  nature  o(  the  right*  It  was  ope  connected  with  the 
paUic  accommodation,  and  which  the  owner  must  have 
known,  unless  exercised,  might  be  lost.  By  the  2d  section  of 
the  act  of  the  17th  September,  1807,  the  Court/ of  Common 
Pleas  was  authorized  ^  to  discontinue  a  ferry  if  not  used  for 
twelve  months. 

The  foundation  of  the  right  was  appurtenant  to  the  soil, 
but  the  exercise  of  it  depended  upon  the  sanction  of  the  public 
authority.  Diligence  was  required,  thep,  not  only  in  procur- 
ing  the  public  sanction,  but,  also,  in  keeping  up  the  ferry.  But 
nothing  was  done  until  a  very  short  time  before  the  bill,  in 
this  case,  was  filed.  A  demand  was  then  made  of  the  defend- 
ant, Wathen,  that  he  would  surrender  the  ferry,  and  his  boats, 
&c.,  on  the  terms  stated  in  the  bill. 

When  the  ferry  was  first  established,  and  /or  many  years 
subsequently,  it  was  not  profitable.  To  some  oC  the  propri- 
etors it  seems  to  have  been  rather  a  source  of  expense  than 
profit.  And  this  may  be  a  reason  why  Bowman's  right  was 
not  asserted.  But  now  that  Jefiersonville  has  become  a  thriv- 
ing  city,  the  country  thickly  populated,  and  the  city  of  Louis- 
ville a  place  of  great  commercial  enterprise,  the  ferry  has 
become  profitable.  Steamboats  are  used  in  the  ferry  which 
CQst  from  fifteen,  to  twenty  thousand  dollars.  From  morning 
until  night  a  continued  line  of  travel  is  passing  over  it.  It  has 
become  an  object  of  importance,  and  an  increasing  source  of 
wealth. 

NeiUier  lapse  of  time  nor  the  statute  operates  against  in- 
fants. And  yet  if  the  statute  begins  to  run  in  the  life  of  the 
ancestor,  it  will  continue  to  run  after  his  decease  against  his 
minor  heirs.  And  in  the  case  under  consideration,  after  the  ex- 
ercise of  this  adversary  right  twenty  four  years,  without  moles- 
tation during  the  life  of  Bowman,  it  is  difficult  for  the  Court  to 
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close  their  eyes  against  the  lapse  of  twelve  years  which  has 
since  occurred.  During  this  period  some  of  the  devisees  were 
minors,  but  the  greater  part  of  them  were  of  full  age. 

Upon  the  whole,  when  we  consider  the  nature  of  this  right, 
its  origin,  the  long  residence  of  Bowman's  Bgent,  who  reserved 
it,  in  full  view  of  the  ferry,  and  the  great  lapse  of  time,  we  are 
led  to  the  conclusion  that  no  relief  can  be  given  to  the  com- 
plainants. They  have  not,  nor  did  he,  under  whom  they 
claim,  use  the  diligence  which  the  law  imposes^  for  the  protec- 
tion of  the  right  asserted.  It  is  one  which,  of  all  others,  would 
seem  to  impose  diligence.  Public  convenience  united  with 
private  interest  to  recommend  this  course.  But  both  consid- 
erations were  disregarded.  The  right  has  become  very  valua- 
ble. But  in  the  hands  of  the  complainants  it  has  become  stale. 
And  such  was  its  character  on  the  decease  of  Bowman.  The 
bill  is  dismissed  at  the  complainants'  costs. 

This  decree,  on  an  appeal  to  the  Supreme  Court,  was  affintn- 
ed  January  term,  184S. 


KiKiNDAL  vs*  Mitchell. 

The  lagAl  effect  of  a  bond  or  note,  pajaUe  on  or  before  the  day,  to  dUfbrent  firon  one  pay. 
able  on  the  day. 

In  the  one  eaae  the  obligor  hae  a  right  to  pay  before  the  day,  bat  not  in  the  other.  And 
thto  diflbrence  to  material,  when  theinetmnient  to  deeerlbed  aeeordlng  to  Ita  legal  effbet. 

Mr.  Stevens  appeared  for  the  plaintiff,  and  Mr.  Bright  for 
the  defendant. 

OPIUnON  OF  THE  OOUET. 

This  action  is  brought  on  two  writings  obligatory  for  the 
payment  of  nine  hundred  and  fifty  dollars  each.    In  the  decla- 
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ration  the  first  writiikg  obligatory  is  stated  to  be  payable  on  or 
before  the  23d  of  February,  1 839. 

The  defendant  craved  oyer  of  the  writing  obligatory,  from 
which  it  appears  that  the  words,  ^on  or  before,"  are  not  in  it, 
and  on  this  ground  he  demurred  for  the  variance. 

This  is  a  technical  objection,  and  the  Court  have  felt  a 
strong  disposition  to  get  over  it. 

The  declaration  does  not  purport  to  set  out  the  bill,  obliga- 
tcMry,  according  to  its'  tenor,  but  according  to  its  legal  eflect. 
And  the  question  is,  whether  the  undertaking  to  pay  on  or 
before  the  day,  gives  a  different  effect  to  the  instrument,  from 
an  undertaking  to  pay  on  the  day.  If  it  does  the  variance  is 
&tal. 

It  is  suggested  that  the  day  of  payment  having  past,  the 
legal  effect  of  the  instrument  must  be  the  same  in  the  one  case 
as  in  the  other.  But  this  is  not  the  point  for  decision.  The 
words  in  the  declaration,  whether  used  as  descriptive  of  the 
instrument,  or  to  stat«  its  legal  effect,  have  a  reference  to  the 
time  of  its  execution. 

A  bond  payable  on  a  particular  day,  without  the  consent  of 
the  obligee,  can  not  be  discharged  before  that  day.  But  a 
bond  payable  on  or  before  the  day  may  be  paid  at  any  time, 
at  the  optidn  of  the  obligor,  before  the  day.  And  does  not  this 
constitute  a  substantial  difference  between  the  two  instru- 
ments. Under  one  of  the  instruments  the  obligor  has  a  legal 
right,  which  he  is  not  entitled  to  under  the  other.  The  legal 
effect,  then,  of  the  instruments  must  be  different;  and,  if  differ- 
ent, they  must  be  so  described. 

In  general,  whatever  forms  a  constituent  part  of  plaintiff's 
title  must  be  set  out  correctly.  But  this  rule  is  liable  to 
some  exceptions.  A  bill  payable  to  a  fictitious  payee,  or  his 
order,  may  be  declared  on  as  a  bill  payable  to  bearer.  Ghitt. 
on  B31s,  (edt  1839)  178.    The  payee  of  a  bill  or  note,  payable 
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to  hit  own  order,  may  state  it  to  have  been  made  payable  to 
himself.  Smith  v.  McClurcj  5  East.  Rep.  476.  And  a  note 
payable  to  a  married  woman,  and  indorsed  by  her  husband, 
may  be  stated  to  have  been  payable  to  the  husband.  Arnold 
V.  Bevoultj  1  Brod.  and  Bing.  Rep.  443.  Ankerstein  v.  ClarkBj 
4  Term  Rep.  616. 

But  these  variances  make  no  difference  in  the  legal  effect  of 
the  instruments;  and  the  declarations  purported  to  set  out  the 
instruments  according  to  their  legal  effect. 

If  the  declaration  does  not  profess  to  describe  a  deed,  or  to 
set  it  out  according  to  its  tenor,  but  states  it  correctly  in  sub- 
stance, and  in  its  legal  effect,  a  variance  will  be  immaterial. 
In  an  action  for  breach  of  covenant,  proof  of  a  lease  from  the 
plaintifi  and  his  wife  to  the  defendant,  will  support  an  aver- 
ment of  a  lease  from  the  plaintiff  alone.  Philips  on  £v.  213. 
(edt.  1839.)  Beaver  v.  Lane^  3  Mad.  217. 

In  the  case  of  Browne  v.  KnUlj  2  Brod.  and  Bing.  395,  which 
was  an  action  of  covenant,  the  Court  heU  that  the  plaintiff  was 
bound  to  set  out  the  covenant  truly.  The  distinction  is, 
whether  the  qualification  forms  part  of  the  covenant  or  not* 
If  it  forms  part  of  Ae  covenant  it  must  be  set  out,  if  not  it  may 
be  omitted.  In  the  case  of  Ttie  Administratrix  of  Philips  v. 
BusseU^  5  Taun.  707,  the  plaintiff  declared  on  a  bond  condi- 
tioned to  pay  £100  by  six  equal  payments  of  £  16  13  4,  on 
the  3d  October,  in  every  year,  until  the  full  sum  of  one 

pounds  was  paid.  A  stranger  inserted  the  word  hundred 
between  one  and  pounds;  the  plaintiff  on  oyer  craved,  set  it 
out  as  being,  ^^until  the  full  sum  of  £100  was  paid,"  held  to 
be  a  fatal  variance. 

We  can  find  no  case  precisely  in  point,  but  we  think,  from 
the  analogy  of  the  cases,  and  on  principle,  we  are  bound  to 
sustain  the  demurrer.    We  do  this  somewhat  reluctantly,  on 
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account  of  the  character  of  the  objection.    On  motion  leave 
given  to  amend  the  declaration. 


Ths  United  States, vs.  Spencer  et  al. 

ND  debet,  wben  pleaded  to  a  declaration  on  a  penal  bond,  where  breaches  a^  aaiigned, 
wiD  not  beaet  aaidc,  on  motion,  bnt  auut  bodemnrred  to. 

Where  a  plea  leta  op  no  new  matter  of  4efbn6e  It  may  be  let  aside  on  motlbn. 

The  soretSes,  In  a  Recel7er*s  bond,  can  only  be  made  liable  for  moneys  received  by  the  Ke- 
eelTer  sabseqnently  to  the  date  of  the  bond.  And  if  the  bond  bears  date  some  months  after 
theoflleial  term  of  the  Receiver  commenced*  the  declaration  is  deActtve,  if  It  do  not  show 
the  receipt  of  the  money  after  the  date  of  the  bond,  and  before  the  expiration  of  the  ofBdal 
term  of  the  Receiver. 

A  demnrrer,  filed  by  the  plaintiff,  to  a  plea  ot  defendant,  will  test  the  goodness  of  the  dec- 
Isratlon. 

Mr.  Peiittj  the  District  Attorney,  appeared  for  the  plaintifTs, 

and  Messrs.  Fletcher  and  Butler  for  the  defendants. 

# 

OPINION  OP  THE  COimT. 

This  action  is  brought  on  a  bond,  in  the  penalty  of  $200,000, 
given  by  Spencer  as  receiver  of  public  moneys,  and  his  sure* 
ties. 

The  declaration  states  that  Spencer  was  appointed  receiver 
of  public  moneys  the  1st  January,  1835,  for  the  term  of  four 
years,  ending  the  31st  December,^  1839;  and  that  divers  large 
sums  of  money,  arising  from  the  sale  of  lands,  came  into  and 
were  in  his  possession  during  his  term  in  office,  &c.,  which  he 
failed  to  pay  over,  &c  In  the  first  count  the  defalcation  is  al- 
ledged  to  be  the  sum  of  thirty  three  thousand  three  hundred 
thirty  nine  dollars  and  sixty-  eight  cents;  and  in  the  second, 
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forty  thousand  dollars.  The  bond  bears  date  some  three  or 
four  months  subsequently  to  the  date  of  the  appointment,  and 
the  condition  is  that  the  said  Spencer  shall  faithfully  execute 
and  discharge  the  duties  of  his  office,  then  the  obligation  to  be 
void,  &c*    The  time  of  appointment  is  stated  in  the  bond* 

The  defendant  filed  the  following  pleas : 

1«  The  plea  of  nil  debet. 

2.  That  Spencer  has  well  and  truly  discharged  the  duties  of 
receiver. 

3.  That  he  has  paid  over  the  sum  of  $33,339  65,  the  defal- 
cation alledged  in  the  first  count  of  the  declaration. 

4.  That  defendants  have  paid  over  to  the  government  f40^ 
000,  the  defalcation  alledged  in  the  second  count. 

5.  That  defendants  have  paid  over  to  the  government  the 
debt  in  the  declaration  mentioned,  to  wit:  $200,000. 

The  District  Attorney  moved  the  Court  to  set  aside  the  first, 
second  and  fifth  pleas. 

The  plea  of  nil  debet  has  been  abolished  in  En^and,  R^. 
Gen.  Hil.  Term,  4  Wm.  4,  but  it  remains  in  this  country  sub- 
ject to  the  same  rules  by  which  it  was  formerly  regulated  in 
England.  And  Mr.  Chitty  says,  in  his  pleading,  1  VoL  552, 
(edt.  1837)  ^that  where  the  plea,  though  informal,  goes  to  the 
substance  of  the  action,  on  nil  debet  to  debt  on  bond,  the  plain- 
tiff should  demur  and  not  sign  judgment;  and,  in  general,  where 
the  defendants  file  an  improper  plea,  the  safer  course  is  to  de- 
mur or  move  the  Court  to  set  it  aside."  And  again,  in  page 
518,  ^^hen  the  deed  is  the  foundation  of  the  action,  although 
extrinsic  facts  are  mixed  with  it,  the  defendant,  if  he  deny  his 
execution  of  the  deed  set  forth  in  the  declaration,  should  plead 
non  est  factum,  and  nil  debet  is  not  a  sufficient  plea.  1  Saund. 
Rep.  38,  note  3.  lb.  1 87,  a,  note  2.  But  in  debt  for  a  penalty 
on  articles  of  agreement,  or  on  a  bail  bond,  or  on  a  bond  set- 
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ting  out  the  condition  and  breach,  if  nil  debet  be  pleaded  the 
plaintiff  ought  to  demur.'' 

The  motion  to  set  aside  this  plea  is,  therefore,  overruled.  If 
the  plaintiff  wish  to  raise  the  question  whether  it  is  a  ptoper 
plea  in  this  case  he  must  raise  it  by  demurrer. 

The  Court,  also,  overrule  the  motion  as  to  the  second  plea 
but  they  sustain  it  as  to  the  fifth. 

The  fifth  plea  sets  up  that  the  defendants  have  paid  the  debt 
in  the  declaration  named,  to  wit — the  sum  of  two  hundred 
thousand  dollars. 

Now  the  third  and  fourth  pleas  alledge  the  payment  of  the 
defalcations  averred  in  the  first  and  second  counts,  and  either  of 
these  pleas,  especially  the  latter,  if  sustained,  is  a  full  discharge 
firom  the  bond.  Why  then  can  it  be  necessary,  or  even  proper, 
to  add  the  fifth  plea,  as  to  the  payment  of  the  penalty? 

The  breaches  are  specially  assigned  in  the  declaration,  and 
the  plaintiffs,  in  the  recovery  of  damages,  are  limited  to  the 
breaches  assigned.    They  cannot  go  beyond  them. 

If  the  action  were  brought  for  the  penalty,  the  fifth  plea  would 
undoubtedly  be  proper,  as  it  contains  a  full  answer  to  such  a 
demand.  But  the  plaintiffs  go  for  the  amount  of  the  defalca- 
tions and  nothing  more;  and  as  the  third  and  fourth  pleas  con- 
tain full  answers  to  these,  and  no  other  or  different  effect  can 
be  given  to  the  defence  set  up  in  the  fifth  plea,  we  think  it  may 
be  set  aside.  It  sets  up  no  new  matter  of  defence,  and  it  un- 
necessarily, therefore,  encumbers  the  record. 

The  plaintiffs  having  filed  a  demurrer  to  the  first  plea,  the 
defendants'  counsel  ask  the  attention  of  the  Court  to  the  form 
and  substance  of  the  declaration. 

The  breaches  are  the  nonpayment,  by  Spencer,  of  certain 
sums  of  money  received  by  him  during  his  ofiicial  term,  and  it 
appears  the  bond  was  not  executed  until  some  months  after  the 
commencement  of  his  official  term.    And  it  is  insisted  that  the 
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sureties  are  not  responsible  for  any  moneys  received  by  Spen- 
cer before  the  date  of  the  bond. 

That  the  sureties  are  only  liable  for  moneys  received  by  the 
receiver  subsequently  to  the  date  of  the  bond,  and  before  the 
expiration  of  his  term,  is  clear;  and  it  is  equally  clear  that  this 
liability  must  be  shown,  by  proper  averments,  in  the  declara- 
tion. In  this  respect,  the  declaration  is  fatally  defective.  It 
does  not  show  that  the  sureties  are  bound  to  pay  any  part  of 
the  defalcations  charged.  The  United  Slates  v.  Boydet  al^  15 
Peters,  206.  On  motion  leave  is  given  to  amend  the  declara- 
tion. 

The  demurrer  is  sustained  to  the  plea  of  nU  debet. 


Samuel  Bispham  vs.  Gamaliel  Taylor  et  al. 

Wbtra  «  Maspbal  takes  maufficlent  apptaranee  ball,  ba  ii  only  rwiponslWa  fiir  tbe  acinal 
i^ory  auatalnad  by  tbe  plaintiff  In  the  execution. 

In  raeh  a  eaw  tbelneolTency  of  tbe  defendant  may  be  ihown  in  mitlfatkm  of  damagee. 

Bat  tbe  rale  le  dtfllbrent  where  eeearitiei  are  talcen  under  the  replevin  law  of  Indiana. 
.    Tbe  act  raqulree  uflulBoient  fieebold  seearltles,'*  and  the  bond  operatca  aa  a  Jadfoient,  and 
auspenda  tbe  original  Judgment. 

Under  tbia  act  tbe  Manbal  ia  liable,  unlcoi  he  talcea  freehold  aeearltlei,  wboae  anincam' 
bered  landa,  at  the  time,  at  a  fair  eetlmate,  are  equal  In  Talne  to  the  amount  of  the  Judgment. 

The  officer  baa  the  meana  of  aaeertalning  the  auffleieney  of  the  aureliea,  and  be  ia  bound  to 
them. 


Messrs.  Fletcher^  Butler  and  Yandis  appeared  for  the  plain- 
tiff, and  Mr.  Brice  for  the  defendant. 


OPINION  OP  THE  COURT. 


This  action  is  brought  against  Taylor  and  his  sureties,  as 
Marshal,  for  taking  insufficient  bail  under  the  act  of  Indiana, 
^to  subject  real  and  personal  estate  to  execution.^' 
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The  defence  set  up  is  that  the  defendant,  in  the  execution 
UBder  which  bail  was  taken^  was  insolvent,  and  that,  conse- 
quently, the  plain tiflf  was  notjnrjared. 

cThe  14th  section  of  the  above  acl  provides,  ^that  when  exe- 
cution of  any  kind  pay  issue  upon  any  judgment  upon  which 
no  stay  of  execution  may  have  been  taken,  under  the  13th  sed- 
tion  of  the  same  act,  the  officer  issuing  the  same  shall  indorse 
thereon  that  the,  same  is  repleviable,  and,  also,  the  date  of  the 
rendition  of  such  judgment;  and  the  person  against  whom  such 
execution  may  h^ve  been  issued  may  replevy  the  same,  &c», 
by  tendering  to  the  officer  having  such  execution  in  his  bands, 
a  bond  with  one  or  more  sufficient  freehold  securities,  made 
payable  to  the  execution  plaintifi'^  in  a  penalty  of  at  least  double 
the  amount  demanded  by  such  execution  and  conditioned  for 
the  payment  of  the.  full  amount  demanded  by  such  execution, 
together  with  the  interest  and  costs  accruing  and  to  accrue, 
&c«,  which  bond  ^all  be  returned  to  the  clerk  to  be  recorded, 
&c«,  and  such  bond  shall  be  taken  as  and  have  the  force  and 
effect  of  a  judgment  confessed  in  a  Court  of  Reco]:d  against  the 
persons  executing  the  same  and  against  their  estates,  and  exe- 
cution may  issue  thereon  accordingly."  This  botid  suspended 
all  action  on  the  original  judgment  for  the  tinle  stated  in  the 
Statute.  In  effect,  the  new  judgment  was  substituted  for  the 
prior  one.  '      '       ' 

The  insolvency  of  Pollock,  the  defendant  in  the  execution, 
is  admitted,  and  the  question  is  raised  whether  this  does  not  ex- 
cuse the  Marshal,  or  mitigate  the  damages  in  the  case.  The 
defendant's  counsel  insistsi  that  it  does.  That  the  plaintiff  can 
only  recover  damages  for  the  injury  done  by  the  misfeasance 
of  the  officer;  and  that  the  defendant  bemg  insolvent  no  in* 
jury  was  suffered  by  the  plaintiff. 

It  is  a  well  settled  principle,  that  where  an  action  is  brought 
for  an  injury  done,  whether  in  the  discharge  of  official  duty  or 
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Otherwise,  the  damages  are  measured,  generaUy,  by  the  extent 
of  that  injury.  As,  for  instance,  if  a  sheriff  or  marshal  levy 
upon  property  and  through  negligence  suffers  the  property  to 
be  destroyed,  or  to  be  taken  back  by  the  defendant,  the  officer 
is  only  liable  for  the  value  of  the  property*  And  insufficient 
appearance  bail,  taken  on  mesne  process,  will  only  subject  the 
officer  to  nominal  damages,  if  he  shall  prove  that  the  defendant 
in  the  process  was,  at  the  time,  insolvent.  The  object  of  such 
bail  being  to  coerce  the  appearance  of  the  defendant,  and  sub- 
ject his  person  and  property  to  the  judgment  of  the  Court,  the 
inquiry  is  what  damage  has  the  plaintiff  sustained  by  the  non- 
appearance of  the  defendant*  3  Starkie  £v.  1341,  note  11« 
Mass.  Rep.  89,  S07,  10.  lb.  470.  3  Bac  Ab.  263.  But  the 
case  under  consideration  is  wholly  different.  The  replevin 
bond  operates  as  a  judgment,  and  is,  in  fact,  a  substitute  for  the 
judgment  on  which  the  execution  was  issued.  If  it  does  not 
nullify  it  suspends,  such  judgment.  And  the  statute,  to  pro- 
duce this  effect,  very  properly  requires  ^one  or  more  sufficient 
freehold  securities.'^  Of  their  sufficiency  the  officer,  serving 
the  execution,  is  bound  to  judge,  i  And  if  he  be  culpably  negli- 
gent he  is  justly  responsible. 

The  replevin  bond  is  ibr  the  pa3rment  of  the  judgment.  It 
is  in  fact  and  ii^law  a  judgment  under  the  statute;  consequent* 
ly  it  is  subject  to  no  collateral  condition.  The  officer,  by 
using  ordinary  diligence,  may  always  ascertain  the  sufficiency 
of  the  security.  Before  he  takes  the  bond  he  may  require  the 
most  satisfactory  evidence  on  this  subject*  He  may  demand 
the  certificate  of  the  recorder  of  deeds,  showing  the  extent  of 
the  real  estate  of  the  sureties,  and,  also,  whether  there  be  any 
liens  upon  it.  Similar  evidence  may  be  required  from  the  clerks 
of  courts  as  to  any  judgment  liens.  And  this  he  may  require 
the  defendant,  in  the  execution,  to  procure  without  any  labor 
or  expense  on  his  part.    The  value  of  the  estate  may  be  esti- 
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mated  by  judicious  and  disinterested  men  in  the  neighborhood. 
If  this  precaution  be  taken,  which  may  be  reasonably  required, 
and  by  a  great  and  unexpected  fall  in  the  value  of  property  it 
may  be  insufficient,  the  officer  would  not  be  liable.  If  the 
property  of  the  sureties  was  sufficient  to  answer  the  requisi- 
tions of  the  statute,  at  the  time  the  bond  is  taken,  no  subse* 
quent  change  can  attach  liability  to  the  officer.  1  John.  Rep. 
215.     7  lb.  189.     2  Term  132.     2  Greenleaf,  46. 

The  real  estate  of  the  sureties  was  embarrassed  by  judgment 
and  mortgage  liens;  and  they  owed  other  debts.  Evidence 
has  been  heard  as  to  the  amount  of  their  personal  property,  not 
as  constituting  any  part  of  the  sufficiency  contemplated  by  the 
statute,  but  to  show  that  they  had  the  means  of  discharging,  to 
some  extent,  the  demands  against  them.  But  the  Marshal  was 
bound  not  only  to  see  that  the  sureties  were  freeholders,  but 
freeholders  of  unincumbered  real  estate,  at  least  sifficient,  at  a 
biT  valuation,  at  the  time  the  bond  was  executed,  to  pay  the 
judgment  for  which  they  were  bound.  '  And  if  the  jury  shall 
find,  from  the  evidence,  that  the  lands  held  by  the  sureties,  at 
a  fair  estimate,  the  time  they  became  bound,  after  deducting 
all  liens  upon  them,  were  of  less  value  than  the  amount  of  the 
judgment,  they  will  find  for  the  plaintifi'such  difference  in  dam- 
ages.  And  if  they  shall  find  that  the  liens  were  equal  to  the 
fiiU  value  of  the  lands,  then  they  will  find  for  the  plaintiff  the 
fill!  amount  of  the  judgment  with  interest. 

The  jury  found  for  the  plaintiff  a  part  of  the  amount  of  the 
jud^ent.  A  motion  was  made  for  a  new  trial,  which  was 
continued  under  advisement  and  afterwards  dverruled. 
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Do£  XX  DKii  R.  Godfrey  vs^  BeardsIet. 

Tbe  fte  In  aneold  lands  b  either  in  the  Federal  or  State  GoTenuDente. 

The  IndUoe  hare  only  a  right  of  oae,  which,  howerer,  can  not  be  diyeeted,  except  by  pnr- 
ehaae  or  war. 

Aa  Indian  treaty,  which  eedea  landa  within  certain  booBdariea,  reeerrlng  certatai  ptxfB, 
doea,  in  no  reapeet,  change  to  rach  paiia  the  original  right. 

Bot,  if  a  treaty  dedarea  there  ehaU  be  granted  certain  tracti  deilgnated,  to  certain  pereom, 
and,  in  tbe  eame  article,  tbeae  are  reftrred  to  aa  granta,  th^  are  held  to  o^ate  aa  each. 

The  treaty  |a  beet  explained  by  itaelf.  , 

Where,  In  a  treaty,  tbe  lands  rcperred  and  granted  to  Individual  Indians,  the  lands  can  not 
be  conveyed  without  the  pernii«fon  of  the  President,  that  permiaion  may  be  given  in  sneh 
Ibrm  aa  the  Freaident  ahall  tMnk  proper.  iSach  iiermlailon  having  been  given  by  tbe  Pnsl- 
dent,  his  successor  can  not  revolce  or  annul  it,  especially  where  tbe  rights  of  a  third  person  aie 
concerned. 

The  acknowledgment  and  recording  of  a  conveyance  of  land,  in  Indiana,  operates  as  proof 
of  tbe  Ittfltrament  and  notice.    They  are  not  neoesnry  to  the  validity  of  tUe  deed. 

Inadeqaacy  of  eonalderatiOB  no  ground  to  inte  frand*  aniesalt  Is  «o  great  aa  atone*  to  itrike 
every  person  with  its  grossness. 

Notice  of  a  claim  Is  eufficient  if  it  pat  the  party  on  inqnlry. 

Evidence  of  identity,  which  describes  the  land  so  as  to  distlngnlsh  Itlhmi  other  tracts,  snfll- 
dent  for  a  deed,  and,  also,  In  an  action  of  ejectment. 

m 

Messrs.  Smithy  Butler  and  Bales^  appeared  for  the  plaintiff, 
and  Messrs.  Stevens  and  Switzer  for  the  defendant* 

« 

OPINION  OP  THE  COURT. 

This  is  an  action  of  ejectment,  brought  by  the  lessor  of  the 
plaintiff,  to  recover  possession  of  a  section  of  land  on  the  St* 
Joseph  river. 

To  establish  his  title,  the  plaintiff  introduced  in  evidence  an 
Indian  Treaty,  of  a  cession  of  land,  held  at  Chicago,  between 
Lewis  Cass  and  Solomon  Sibley,  commissioners  on  the  part  of 
the  United  States,  and  the  Ottawas,  Chippewas  and  Pottawatta- 
mies,  the  29th  August,  1821. 

In  this  treaty,  among  other  reservations  of  land,  there  was 
reserved  to  Pierre  Moran,  a  Pottawattamie  Chief,  one  section 
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of  land.  In  the  treaty  it  was  provided,  that  the  land  therein 
stipulated  to  be  granted,  shall  never  be  leased  or  conveyed  by 
the  grantees  or  their  heirs,  to  any  persons  whatever,  without 
the  permission  of  the  President  of  the  United  States*  And  such 
tracts  shall  be  located  after  the  said  cession  is  surveyed,  and  in 
conformity  with  such  surveys,  as  near  as  may  be,  and  in  such 
manner  as  the  President  may  direct* 

A  petition  of  Pierre  Moran  to  President  Adams,  for  leave  to 
sell  the  land,  was  offered*  That  this  leave  should  be  given, 
was  recommended  by  Lewis  Cass,  Governor  of  Michigan,  &c., 
and  Thomfts  L.  MeKinney,  Superintendent  of  Indian  Affairs. 
On  the  petition  was  indorsed,  Hbe  request  of  the  petitioner, 
Pierre  Moran,  is  granted.'  Signed,  John  Q.  Adams,  and  dated 
the  28th  November,  1  §26. 

The  copy  of  a  deed  was  then  ofiered,  from  Pierre  Moran  to 
Richard  Godfrey,  the  lessor  of  the  plaintiff  for  the  above  section 
of  land,  dated  the  2d  February,  1827.  The  deed  was  acknowl- 
edged and  recorded,  in  Monroe  county,  Michigan,  the  same 
year.     The  consideration  named  was  three  hundred  dollars. 

By  consent,  the  signatures  of  the  witnesses  to  this  deed  were 
proved  by  persons  who  were  acquainted  with  their  signatures, 
and  who  had  seen  and  examined  the  original  deed. 

The  original,  with  the  proceeding  thereon,  was  filed  in  the 
land  office,  and  copies,  as  above,  were  certified;  and,  it  appear- 
ed, that  this  was  the  tisual  course  of  the  land  ofiice.  On  this 
proof  the  copy  was  admitted. 

A  map  from  the  General  Land  Office,  and  several  letters  from 
the  Commissioner  of  the  General  Land  Office,  to  the  Register 
of  this  land  district,  showing  that  section  five  was  the  land  in 
controversy,  was  offered,  which  were  objected  to,  on  the  ground 
that  the  letters  of  the  commissioner  wiBre  not  evidence,  as  be- 
tween the  present  parties. 
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The  fifth  section  of  the  act,  entitled  an  ^act  to  reorganize 
the  General  Land  Office,"  approved  the  4th  July,  1836,  pro- 
vides, that  it  shall  be  the  duty  of  the  commissioner  to  cause  to 
be  prepared,  and  to  certify,  under  the  seal  of  the  General  Land 
Office,  such  copies  of  records,  books  and  papers,  on  file  in  his 
office,  as  may  be  applied  for,  to  be  used  as  evidence  in  courts 
of  justice.  The  objectioti  was  overruled,  and  the  evidence 
admitted. 

Evidence  was  then  offered  to  show  that  the  consideration 
was  one  dollar  per  acre,  and  not  the  amount  named  in  the  deed; 
that  the  sum  of  one  hundred  and  twelve  dollars  was  paid,  and 
the  residue  was  to  be  paid  when  Godfrey  received  the  patent 
from  the  Government.  Objection  being  made,  that  a  difierent 
consideration  can  not  be  proved,  from  the  one  stated  in  the 
deed,  the  Court  said  that,  in  England,  the  rule  seemed  to  be 
'settled,  that  where  the  consideration  was  acknowledged  to  be 
received  in  the  deed,  and  the  grantee,  his  heirs,  &c.,  were  re- 
leased from  the  payment  of  the  same,  the  grantor  was  estopped 
from  showing,  in  contradiction  to  the  deed,  that  the  considerar 
tion  had  not  been  paid.  Baker  v.  Dewey^  1  Bam.  &  Ores.  704. 
But  the  American  rule,  with  the  exception  of  decisions  in 
Maine  and  North  Carolina,  are  believed  to  be  different. 

Where  the  operation  or  effect  of  the  deed  is  not  attempted  to 
be  impeached,  the  consideration,  nampd  in  the  deed,  is  treated 
like  th(9  date,  as  formal,  merely,  and  a  different  sum  may  b9 
shown  to  have  been  paid,  or  agreed  to  be.  paid.  McCrea  v. 
Purmari^  16  Wend.  460.  Goodwin  v«  OUbert^  9  Mass.  Rep* 
310.  Harvy  v.  Alexander^  1  Rand*  Rep.  219.  The  objection 
was  overruled,  and  the  evidence  admitted. 

To  rebut  the  allegation  of  fraud  set  up  by  the  defendant, 
several  witnesses  were  examined,  who  stated,  at  the  time  the 
above  purchase  was  made,  the  land  was  not  considered  wordi 
more  than  one  dollar  per  acre.    One  of  the  witnesses  stated 
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he  considered  tl^e  land^  opder  the  circumstances,  worth  less 
than  the  above  sum.    And  here  the  plaintiff  rested  his  case. 

The  defendant  then  offered  a  deed  for  the  same  land  to  him, 
consideration  named,  fifteen  hundred  dollars,  dated  21st  April, 
1831,  and  acknowledged  on  the  same  day*  On  this  deed  there 
was  the  following  indorsements: 

^  I  certify  that  the  sum  of  fifteen  hundred  dollars,  for  the  land 
within  mentioned,  has  been  amply  secured  by  a  mortgage  on 
said  land.  Five  hundred  dollars  are  to  be  paid  when  this  deed 
is  approved,  and  the  balance,  of  one  thousand  dollars,  to  be 
paid  in  three  equal  annual  payn^ents;  and  I  respectfully  rec- 
ommend Ahe  conveyance  for  approval.  16th  May,  18S1. 
Signed,  John  Tipton,  Indian  Ageixt^  &c. 

*<  Washington,  18th  January,  1832.  1  hereby  approve  and 
sanction  the  within  deed  of  conveyance,  from  Pierre  Moran  to 
H.  Beardsley;  and  that,  before  the  same  shall  be  delivered  to 
the  purchaser,  the  Indian  agent  cause  to  be  paid  out  of  the 
purchase  money,  to  Richard  Godfrey,  the  sum  of  one  hundred 
and  twelve  dollars,  the  amount  paid  by  him,  and  received  by 
said  Moran.  And  that  the  balance  of  the  purchase  money  the 
said  agent  cause  to  be  secured,  by  a  valid  mortgage,  on  the 
property  herein  conveyed.    Signed,  Andrew  Jackson." 

Several  witnesses  were  examined  by  the  defendant,  some  of 
whom  stated,  when  he  made  the  purchase,  fhe  land  was  worth 
fifteen  hundred  dollars;  and  Col.  Edwards  thinks  it  was. worth 
three  dollars  per  acre,  in  1 828. 

The  plaintiff  then  proved,  by  several  witnesses,  and  by  the 
confession  of  the  defendant,  that,  at  the  time  the  deed  was  exe- 
cuted 10  him,  in  the  office  of  the  Indian  agent,  and  in  his  pres- 
ence, Pierre  Moran  said  that  he  had  sold  the  land  to  Godfrey, 
but  that  he  refused  to  pay  him  for  it,  and  he  would  sell  it  again* 

The  land,  it  seems,  is  very  valuable,  mills  having  been  con- 
structed on  a  part  of  it,  and,  also,  a  town. 
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The  facts  being  before  the  Court,  thp  question  was  rabed  as 
to  the  validity  of  the  plaintiflPs  deed,  which  was ,  argued  at 
length*    Three  grounds  were  assumed — 

First:  That  the  legal  title  is  still  in  the  Government,  no 
patent  having  issued  to  Pierre  Moran; 

Second :  That  the  sanction  given  by  Mr.  Adams  to  the  sale, 
was  informal  and  invalid; 

Third:  It  was  revoked  and  annulled  by  his  successor,  Gen. 
Jackson. 

It  is  admitted  that  the  legal  title  to  their  lands  has  never  been 
considered,  by  any  branch  of  the  Federal  Government,  as 
vested  in  the  Indians.  And  henoe  it  has  been  held,  that  a 
State  might  grant  the  fee  in  lands,  occupied,  by  Indians,  subject 
to  their  right.  The  Indian  right  is  that  of  occupancy;  and, 
until  this  right  shall  be  extinguished  by  purchase,  no  possession 
adverse  to  it  can  be  taken. 

It  is  also  admitted,  that  a  mere  reservation  of  the  Indian  right 
to  a  certain  part,-  within  described  boundaries,  leaves  the  right 
reserved,  as  it  stood  before  the  cession*  But,  on  looking  into 
this  treaty,  there  will  be  found,  in  the  case  of  Fierr-e  Moran  and 
many  others,  more  than  the  mere  reservation  of '  the  Indian 
right. 

The  first  article  of  the  treaty,  sets  out  the  boundaries  of  the 
cession.  The  second  article  provides,  ^'  there  shall  be  reserved'' 
certain  tracts  of  six,  four,  and  three  mdes  square^  for  the  use 
of  the  Indians.  And,  in  the  third  article,  it. is  declared,  ^  there 
shall  be  granted  by  the  United  States,  to  each  of  the  following 
persons,  being  all  Indians  by  descent,  and  to  their  heirs,  the 
following  tracts  of  land."  (Pierre  Moran  is  enumemted  as 
owning  one  section,  under  the  above  provision.)  And,  in  the 
conclusion  of  the  third  article,  the  langui^e  is,  ^  th0  tracts  of 
land  herein  stipulated  to  be  granted  ^all  never  be  conveyed, 
&c.,  except  by  permission  of  the  President.^' 
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Jt  ia  insisted  that,  although  this  treaty  having  been  ratified, 
is  the  law  of  the  land,  it  can  not  operate  as  a  grant.  That-  a 
patent  is  necessary  to  convey  the  title,  and  that  the  words  of 
the  treaty,  ^  there  shall  be  granted,^'  evidently  referred  to  the 
emanation  6f  a  patent  or  act  of  Congress. 

There  is  no  mode  by  which  the  intention  of  the  parties  to  an 
instrument  con  be  more  certainly  ascertained  than  by  com* 
paring  the  words  of  the  part  controverted,  with  the  words  used 
in  other  parts  which  are  not  controverted. 

Now,  in  the  third  article,  in  which  the  words,  there  shall  be 
granted,  &c.,  are  used,  and,  but  two  sentences  below  it,, the 

« 

following  words  are  found:  ^  the  land  granted  to  the  persons 
immediately  preceding,  shall  begin,"  &c.  The  words  immedi- 
ately preceding,  as  it  regards  the  grant,  are,  in  n6  respect, 
different  from  the  words  which  follow,  and  which  include  the 
right  of  Pierre  Morim.  And  if  the  preceding  words  amount  to 
a  grant,  as  the  treaty  expressly  declares  they  do,  there  can  be  no  ^ 
doubt  as  to  the  character  of  the  titles  that  follow.  This  is 
clearly  shown  in  references  to  individual  grants  in  the  sanne 
article.  To  John  B.  La  Dime,  son  of,  &c.,  one  half  section, 
adjoining  the  tract  before  granted.  To  Jean  B.  Chardonai, 
two  sections  of  land,  adjoming  the  tract  granted  to  John  B*  La 
Dime.  To  Pierre  Le  Clerc,  one  section  of  land,  above,  and 
adjoining,  the  tract  granted  to  Moran  and  hisr  children,  (refer- 
ring to  the  tract  now  under  consideration.)  To  Antoine 
Roland,  one  half  of  a  section,  adjoining,  and  below,  the  tract 
granted  to  Pierre  Moran.  In  the  same  article  there  are  several 
other  references  to  the  lands  designated,  as  given  to  individuals, 
which  are  called  grants.  • 

But,  to  give  a  construction  to  this  part  of  the  treaty,  it  is 
unnecessary  to  rest  upon  the  exposition  given  in  the  same  ar- 
ticle.   Other  parts  of  the  treaty  show  how  the  words,  shall  be, 
are  applied. 
53 
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In  the  second  article,  it  is  declared  ^  there  shall  be  reserved," 
&:c.  Was  this  an  act  done,  or  to  be  done?  The  sixth  arti(^ 
declares  the  United  States  shall  have  the  privilege  of  ma]Ling 
and  using  a  road,  &c.  Does  this  grant  require  any  future 
action  to  give  full  eflfect  to  it?  In  the  fifth  article  it  is  declared, 
that  ^  the  stipulation  contained  in  the  treaty  of  Greenville,  relar 
tive  to  the  right  of  the.  Indians  to  hunt  upon  the  land  ceded, 
&:c«,  shall  apply  to  this  treaty."  Does  not  this  right  vest, 
without  any  further  act  by  the  United  States?  A  legislative 
grant  requires  no  further  evidence  of  title.  Tins  treaty  is  a 
law,  and  it  has  been  acted  under  by  the  Executive,  as  contain* 
ing  a  grant  to  Pierre  Moran.  No  patent  has  been  issued,  nor 
has  one  been  deemed  necessary,  to  perfect  the  title.  A  con- 
veyance  of  it  has  been  authorized  by  the  President.  From  the 
words  of  the  treaty,  and  the  constructbn  which  has  been  given 
to  it,  we  can  entertain  no  doubt  that  the  fee  was  vested  in 
Pierre  Moran. 

In  the  Spanish  treaty  of  1819,  which  ceded  the  Floridas  to 
the  United  States,  the  8th  article  declared  that  ^  all  grants  of 
lands,  made  before  the  34th  of  January,  1818,  by  His  Catholic 
Majesty,  &c.,  shall  be  ratified  and  confirmed,  to  the  persons  in 
possession  of  the  lands,  to  the  same  extent  that  the  same  grants 
would  be  valid,  if  the  Territories  had  remained  under  the  do- 
minion of  His  Catholic  Majesty."  These  words,  in  the  case  of 
The  United  States  v.  Arcdondo  et  a/.,  6  Peters'  Rep.  743,  were 
considered  as  importing  a  present  confirmation.  And  the  same 
construction  was  affirmed,  in  the  case  of  The  United  States  v. 
Perchemion^  7  Peters'  Rep.  89.  In  this  case  the  Chief  Justice 
says:  ^Although  the  words,  ^  shall  be  ratified  and  confirmed,' 
are  properly  the  words  of  contract,  stipulating  for  some  future 
legislative^  act,  they  are  not  necessarily  so.  They  may  import 
that  they  ^  shall  be  ratified  and  confirmed'  by  force  of  the  instru- 
ment itself."    And  the  Court  overrule  a  different  construction, 
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given  to  this  same  clause  of  the  treaty,  in  the  case  of  Foster 
and  Elam  v.  NeUson^  2  Peters^  Rep.  314. 

The  second  objection,  that  the  sanction  to  th£  sale,  given  by 
Mr.  Adams,  was  informal  and  invalid,  can  not  be  sustained. 

Neither  the  treaty,  nor  any  law,  prescribed  the  form  in 
which  this  sanction  should  be  given.  The  treaty  imposed  the 
duty  upon  the  President,  and  he  could  execute  it  in  such  form 
and  manner  as  his  discretion  should  dictate.    Now,  where  this 

r 

power  is  so  exercised,  how  can  the  form  be  objected  to?  Can 
the  Judiciary  declare  the  act  invalid^  because  the  form  in  which 
it  was  done  is.  not  exactly  in  the  manner  they  should  have  pre- 
scribed? 

The  Executive,  as  an  independent  branch  of  the  Government, 
has  the  same  right  to  adopt  its  own  forms,  in  the  performance 
of  its  own  duties,  as  the  judicial  or  legislative  departments. 
The  law-making  power  may  prescribe  the  form  in  which  judi- 
cial or  executive  duties  shall  be  done;  but  where  a  duty  is 
enjoined,  and  this  is  omitted,  the  discretion  of  the  department, 
as  to  the  mode,  must  be  exercised. 

Except  by  the  permission  of  the  President,  Pierre  Moran 
couM  not  convey  this  land.  That  permission  was  obtained 
before  the  deed  was  executed.  Now,  whether  it  would  have 
been  more  judicious  to  have  withheld  the  sanction  until  the 
execution  of  the  deed,  is  a  matter  about  which  differences  of 
opinion  may  exist.  But  whethei;  given  before,  or  after  the 
deed,  it  is  equally  within  the  power  of  the  President.  It  may 
be  proper,  however,  to  remark  that,  as  the  conveyance  could 
not  be  made  without  the  permission,  it  would  seem  that  the 
permission  should  precede  the  execution  of  the  deed. 

The  last  position,  that  the  permission  given  by  Mr.  Adams 
was  revoked  and  annulled  by  Gen.  Jackson,  is  wholly  untena- 
ble. Whatever  acts  may  be  done  under  the  pretence  of  reform 
by  the  Chief  Executive,  unless  such  acts  depend  upon  his  dis- 
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cretion,  and  come  within  his  executive  duties,  they  are  utterly 
null  and  void.  They  can  vest  no  right,  nor  aiford  any.groond 
of  justification;  much  less  can  they  divest  private  interests — 
interests  which  have  been  acquired  under  the  laws  of  the 
country. 

It  is  difficult  to  perceive  under  what  pretence  this  power 
was  attempted  to  be  exercised  by  Gen.  Jackson.  He  had  the 
same  power  as  his  predecessor,  and  no  greater.  The  executive 
function  having  been  exercised  on  the  SDbject,  the  power  is 
exhausted.  And  this  is  especially  the  cas^,  where  the  interest 
of  a  third  party  is  involved. 

Under  no  notion  that  the  power  had  been  injudiciously  ex- 
ercised by  Mr.  Adams,  or  that  Pierre  Moran  had  not  made  a 
good  bargfiin,  or  on  any  other  pretext,  had  Gen.  Jackson  any 
right  to  annul  the  permission  granted.  There  is,  indeed,  one 
ground,  and  only  one,  on  which  this  act  might  be  placed,  and 
that  is,  that  it  had  been  inadvertendy  done  without  a  knowledge 
of  the  act  of  his  predecessor.  But  such  a  supposition  can  not 
arise,  as,  by  the  indorsement  of  Gen.  Jackson  upon  the  deed  of 
Beardsley,  it  seems  he  had  a  full  knowledge,  not  only  of  prior 
permission  to  convey,  but  that,  under  it,  a  conveyance  had 

■ 

been  executed.  Indeed,  evidence  of  this  remained  on  file  in 
the  General  Land  Office. 

This  act  of  Gen.  Jackson  can  not  be  placed  upon  a  supposed 
fraud  by  Godfrey,  in  obtaining  a  conveyance  from  Moran.  If 
fraud  existed,,  the  courts  were  open  to  investigate  it,  as  between 
Moran  and  his  grantee.  It  was  not  a  matter  which  the 
Executive  could  try.    Besides,  fraud  is  not  to  be  presumed. 

I  ■ 

That  it  may  be  established  by  exparte  evidence,  on  inquiry  by 
the  Executive,  and.  the  rights  of  a  party  annulled,  without  no- 
tice, would  be  a  principle  as.  new  in  the  law  of  evidence,  as  it 
would  be  singular  as  a  rule  of  property. 
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A  questbn  is  also  raised,  whether  the  deed  of  Moran  to 
Godfrey,  never  having  been  acknovt^ledged  and  recorded  within 
the  State  of  Indiana,  as  the  law  requires,  can  be  treated  as  an 
operative  conveyance. 

The  power  of  the  State  is  undoubted,  in.  regulating  the  mode 
in  which  real  property  within  it  sl^all  be  transferred,  either  by 
deed  or  operation  of  law.  Under  the  statute,  the  acknowledg- 
ment and  recording  of  the  deed  operates  as  notice,  but  is  not 
necessary  to  its  validity. 

The  jury  were  charged  by  Judge  Holman — 

First:  That  fraud  is  never  to  be  presumed,  but  may  be 
proved  by  circumstances;  that,  to  infer  fraud  from  inadequacy 
of  consideration,  it  must  be  so  great  as  to  strike  any  one  at  once; 
that,  from  some  of  the  witnesses,  it  would  seem,  the  considera- 
tion paid,  and  agreed  to  be  paid  by  Godfrey  to  Moran,  was  the 
full  value  of  the  land,  under  the  circumstances  which  then  ex- 
isted. ) 

Second:  That,  if  the  jury  believe  that  Beardsley  had  notice 
of  the  existence  of  Godfrey's  claim,  at  the  time  he  received  his 
conveyance,  or  before  he  paid  the  consideration,  the  defendant 
could  not  be  protected  as  an  innocent  purchaser,  for  a  valuable 
consideration,  without  notice. 

Third:  That  the  evidence  identifying  the  land  was  sufficient, 
if  it  showed  the  situation  of  the  pren>ises,  so  that  they  could  be 
distinguished  from  other  tracts  of  land.  That  this  is  a  good 
description  in  a  deed,  and,  also,  in  an  action  of  ejectment. 

Fourth:  That,  in  the  opinion  of  the  Court,  there  was  no 
evidence  that  the  one  hundred  and  twelve  dollars  had  been  paid 
to  Godfrey,  as  required  by  the  indorsement  on  the  deed  of 
Beardsley  by  Gen.  Jackson* 

The  jury,  having  been  out  a  part  of  two  days,  returned  into 
Court,  and,  declaring  that  they  could  never  agree,  the  Court 
discharged  them,  and  continued  the  cause. 


CIRCUIT  COURT  OP  THE  UNITED  STATES, 


ILLINOIS— JUNE  T£RM»  1841. 


Bowk  vs.  Morton. 

To  render  a  witoMi  Incompetent  be  mwt  be  bitereeted  In  tbe  erent  of  tbe  iott. 

Beie  Ineompetent  if  tbe  Terdletcan  be  eridenoe  eitber  for  or  afalnet  bhn. 

Tbe  eonetgnee  offoodii  wbo  bee  deil7ei;|Bd  tttbm  oyer,  wttboia  tbe  pejment  of  ffdgbt.  It  a 
competent  wltneei  tn  a  nilt,  by  tbe  matter  of  tbe  veeeel,  agaloat  tbe  owner  of  tbe  goods. 

Wbere  a  Tenel  is  unable  to  reaeb  tbe  destined  port,  and  tbe  owner  of  tbe  cargo  recdTCS  It, 
at  an  iDtermediale  port,frelgbt,  pro  rata  ttinerls,  may  be  reoorered. 

Tbe  msater,  wbo  Is  driven  Into  an  intermediate  port  by  streM.of  weatber,  and  bis  veMel  is 
anable  to  proceed,  is  boand  to  repair  bis  yessel,  in  convenient  time,  or  procure  anotber  vssmI 
10  convey  tbe  goods. 

And  if  be  fail  in  tbbi,  be  Is  not  entitled  to  freight. 

Wbere  tbe  owner  of  the  cargo  bi  tbe  eaase  wby  It  Is  not  transported  to  the  port  derigesteJ, 
fbll  flight  may  be  demanded 

A  permanent  embargo  ezcoses  the  master  from  tbe  performance  of  bis  eontracL 

If  tbe  obstractlon  be  temporary  it  suspends  it 

A  contract  for  tbe  transportation  of  goods  ^n  oor  Lakee  may  not,  in  every  nepeet,  b9  sob- 
Jeet  to  tbe  maritime  mle,  which  applies  to  the  high  seas. 

If  there  be  an  obetmctlon  on  tbe  Lake,  a  land  conveyance  may  be  resoxted  to.  This  pre^ 
eraUe  to  a  delay  of  several  months. 

Mr.  Morris  appeared  for  the  plaintiff,  and  Mr.  Arnold  for 
defendant 

OPINION  OF  THE  OOUKT. 

The  plaintiff  being  master  of  the  brig  Illinois  has  bronght  this 
action  for  the  freight  of  certain  merchandize  from  Bufialo  to 
Chicago.    The  amount  claimed,  fourteen  hundred  dollars. 
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A  written  agreement  between  the  defendant  and  the  agent 
of  the  Amerioan  Transportation  Company,  by  which  the  com- 
pany  bound  themselves  to  deliver  the  goods  at  Chicago,  &c», 
at  a  certain  sum  per  hundred,  was  given  in  evidence. 

The  deposition  of  Hubbard,  who. was  the  consignee  of  the 
cargo,  and  to  whom  a  part  of  it  was  delivered,  was  offered  in 
evidence,  which  was  objected  to  on  the  ground  that  he  was  an 
interested  witness- 

In  his  deposition  Hubbard  being  asked  the  question  as  to  his 
interest^  stated  that  he  had  none,  whatever^  in  the  event  of  the 
suit.  But  it  is  insisted  that  having  received  a  part  of  the  goods 
and  delivered  them  without  the  ps^yment  of  freight,  he  is  liable 
to  the  plaintiff  for  the  amount,  and  that  his  evidence,  which 
may  establish  the  right  of  the  plaintiff  against  the  defendant, 
will  go  to  discharge  himselil 

This  witness  states  that  he  delivered  the  goods  to  the  de- 
fendant who,  at  the  same  time  deposited  with  him  five  hundr^ 
dollars  in  scrip,  which  was  to  be  subject  to  the  order  of  the  de- 
fendant, and  was  not  to  be  applied  in  payment  of  the  freight 
except  by  his  direction. 

There  can  be  no  doubt  that  the  freight  is  recoverable  in  the 
name  of  the  master  of  the  vessel.  Abbott,  pt.  3,  Cb.  2.  4 
Cowan,  475.  And  it  is  equally  clear  that  he  may  recover  it 
from  the  consignee  of  the  goods,  or  the  t>wner,  if  they  have 
been  delivered  to  him  and  the  freight  has  not  been  paid. 

The  master  had  a  lien  upon  the  goods,  and  was  not  bound  to 
deliver  them  until  his  transportation  charge  was  paid.  And  so 
the  consignee,  who  is  liable  for  the  freight,  may  refuse  to  de- 
liver tlie  goods  to  the  owner  until  the  freight  shall  be  paid* 
But  if,  in  the  one  case  or  the  other,  the  goods  are  delivered 
without  payment  of  the  freight,  an  action  may  be  maintained 
for  it  And  it  is  optional  with  the  master,  when  the  goods  have 
gone  into  the  hands  of  the  owner,  whether  he  will  sue  the  con- 
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signee  or  the  owner.  He  has,  in  this  case,  sued  the  owner 
and  the  question  is,  whether  the  consignee  is  a  competent  wit- 
ness to  prove  the  delivery  of  the  goods. 

Is  Hubbard  interested  in  the  event  of  this  suiU  Can  the 
verdict  be  used  either  for  or  against  him  as  evidence?  These 
are  believed  to  be  the  true  questions;  for  if  he  is  not  interested 
directly  in  the  event  of  the  suit,  and  the  verdict  cannot  be  used 
as  evidence  against  or  for  him^ — if  he  have  any  interest  it  must 
be  an  interest  in  the  question  which  does  not  exclude  him. 

Although  the  plaintiff  has  a  demand  againstthe  consignee 
and  the  owner  for  the  freight,  it  is  not  a  just  demand.  A  re- 
covery, without  satisfaction,  against  the  owner  of  the  goods, 
cannot  be  pleaded  in  bar  to  a  suit  against  the  consignee.  And 
it  is  very  clear  that  the  verdict  which  the  plaiptiflTmay  obtain 
in  this  suit  cnn  be  no  evidence  either  for  or  against  the  con- 
signee  in  an  action  against  him  for  the  freight.  Then  how  can 
he  be  an  incompetent  witness. 

In  the  case  of  Bent  v.  Bakery  3  Term  Rep.  27,  after  an  elab- 
orate argument  and  consideration  of  the  question,  the  Court 
held  that  a  person  who  had  been  employed  as  a  broker,  by  the 
plaintiff,  in  procuring  the  policy  to  be  subscribed  by  the  de- 
fendant, and  afterwards  had  himself  subscribed  as  assurer,  was 
a  competent  witness  for  the  defendant. ; 

■ 

In  a  replevin  against  one  of  two  brokers,  partners,  who  took 
the  goods,  the  partner  not  sued  was  held  competent  for  the  de- 
fendant. Duncan  v.  Meikleham^  3  Car.  &  Payne,  172.  So, 
where  process  was  issued  against  three  joint  trespassers  and 
two  only  served,  the  other  trespasser  never  having  appeared 
or  pleaded,  he  was  held  to  be  an  s^dmissible  witness  for  the  de- 
fendants; and  the  Court  said,  ^Hhe  incompetency  of  a  witness, 
on  the  ground  of  interest,  must  be  confined  to  a  legal  fixed  in- 
terest in  the  event  of  the  suit.^'  Stockham  v.  Jones^  10  John. 
Rep.  21. 
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The  rule  is  general  that  one  cotrespasser^  or,  indeed,  any 
joint  wrongdoer  not  fiued,  is  a  good  witness  for  another. 
Hvmpkreys  v.  Miller j  4  Can  &  Payne,  7«  Where  the  plaintiff, 
being  indebted  to  the  witness,  promised  him  an  order  on  the 
fund  in  question  when  recovered,  this  was  held  not  to  render 
him  incompetent*     Ten  Eyck  y*  Billy  6  Wend.  55* 

An  interest  in  the  suit  pending  can  alone  a^ect  the  compe- 
tency of  a  witness.  Awings  v.  Speed  et  aLj  5  Wheat.  420* 
In  general  the  liability  of  a  witness,  to  a  like  action,  or  his 
standing  in  the  same  predicament  with  the  party  sued,  if  the 
yerdict  cannot  be  given  in  evidence  for  or  against  him,  is  an ' 
interest  in  the  question  and  does  not  exclude  him.  Evans  v. 
EatOTi^  7  Wheat.  356. 

The  deposition  of  Hubbard  was  admitted,  and,  with  many 
others.,  was  read  in  evidence*  These  proved  that  the  vessel 
was  detained  at  Buffalo  several  days,  by  the  order  of  the  de« 
fendanty  until  the  reception  of  all  his  goods  at  that  place.  That 
after  her  cargo  was  on  board  high  and  adverse  winds  prevent- 
ed her  leaving  the  port;  and  that  having  left  before  the  storm 
ceased  she  encountered  much  peril,  and  was  driven  back  to 
Buffalo.  She  left  that  port  so  soon  as  the  state  of  the  weather 
permitted,  late  in  October  or  the  beginning  of  November,  and 
passing  Detroit,  on  her  way  to  Chicago,  she  encountered  high 
winds  and  floating  masses  of  ice  in  Lake  Huron,  which  placed 
her  in  imminent  peril,  and  forced  her  back  to  Detroit,  where 
her  cargo,  having  been  much  exposed  and  somewhat  injured, 
was  unladened*  During  the  winter  the  defendant  had  the 
greater  part  of  his  goods  conveyed  to  Chicago,  by  land,  at  a 
heavy  expense.  So  soon  as  the  navigation  opened,  in  the 
spring,  the  vessel,  with  that  part  of  the  cargo  which  remained 
jat  Detroit,  sailed  for  Chicago  and  delivered  it  to  Hubbard^  the 
consignee,  as  above  stated. 
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Under  this  state  of  facts  the  plaintiff  contends  that  he  is  en- 
titled to  full  freight*  That  the  delays  in  the  voyage  were  not 
attributable,  in  any  degree,  to  his  default,  and  that  he  perform- 
ed the  contract,  by  running  the  vessel  to  Chicago  so  soon  as  it 
was  practicable  to  do  so,  and  that  a  proper  construction  of  hisr 
contract  can  require  nothing  more  from  him  than  this. 

And,  in  the  second  place,  it  is  insisted  that  under  the  most 
unfavorable  view  which  can  be  given  to  his  case,  he  is  entitled 
to  freight  pro  rata  itineris. 

On  the  other  side  the  defendant's  counsel  insists,  that  the 
*  plaintiff,  having  failed  to  peiform  his  contraet,  can  recover  no 
compensation. 

Marine  contracts,  and  this  is  in  the  nature  of  a  marine  con- 
tract, are  not  of  frequent  cognizance  in  our  courts  of  the  west; 
but  the  rules  by  which  they  are  governed,  which  emanate  from 
the  civil  and  maritime  law,  are  founded  in  good  sense  and  the 
great  principles  of  justice,  and  are  not  dissimilar,  in  most  re- 
spects, to  the  settled  principles  of  the  common  law. 

As  a  general  principle  freight  or  gopds  is  not  payable  till  de- 
livery at  the  port  for  which  they  are  shipped.  Hawland  v. 
The  Laviniaj  1  Adm.  Decis.  126.  And  it  is  an  admitted  prin- 
ciple that  where  the  owner  of  the  cargo  is  himself  the  cause  of 
defeating  the  voyage,  freight  is.  recoverable  the  same  as  if  the 
voyage  had  been  performed. 

If  a  voyage  be  broken  up  by  an  interdiction  of  commerce 
with  the  port  of  destination,  after  its  commencement,  no 
freight  is  payable.     The  Saratoga,  2  Gallis.  1 64. 

If  a  freighted  ship  becomes  disabled  on  its  voyage  acciden- 
tally, and  without  any  fault  of  the  master,  he  has  his  option  either 
to  refit  it,  in  convenient  time,  or  to  procure  another  ship  to 
carry  the  goods.  If  the  freighter  disagrees  to  this,  and  will  not 
suffer  it,  the  master  shall  yet  be  entitled  to  his  whole  freight  as 
of  the  full  voyage*    2  Burr.  887.    And  this  is  conformable  to 
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the  laws  of  Oleron,  article  .4.  2  Brown  Civ«  &  Adm.  Law  19U 
But  in  the  event  of  another  vessel  being  employed,  the  master 
could  recover  only  under  the  first  charter  party.  He  would 
not  be  entitled  to  any  increased  freight  agreed  to  be.paid  by 
the  new  contract.  Still  the  goods  would  be  bound  under  the 
new  contract,  and  any  increased  sum  which  the  owners  might 
bf)  compelled  to  pay  would  be  chargeable,  perhaps,  to  the  m- 
surers. 

It  is  insisted  that  on  the  abov<e  principle  the  plaintiff  is  enti- 
tled to  recover  full  freight*  That  the  taking  away  of  the  gretit- 
er  part  of  the  goods  from  Detroit,  was  the  act  of  defendant,  in 
his  own  wrong,  and  cannot  prejudice  the  plaintiff.  That  he 
was  ready  to  perform,  and  did  perform,  his  part  of  the  contract, 
by  completing  the  voyage  so  soon  as  the  upper  lakes  were  navt- 
igable.  And  the  cases  in  4  John.  Ch.  ^18.  16  John.  36,  364 
and  356.  10  East.  556.  .2  John.  Rep.  325.  9  John.  Rep. 
210,  are  relied  on  in  support  of  this  claim- 
It  may  well  be  a  matter  of  doubt  whether  all  the  principles 
of  maritime  contracts  of  this  nature  can  apply  to  the  naviga- 
tion of  our  lakes  and  rivers.  The  facts  of  the  present  case 
may  test  this  principle. 

The  defendant  is  a  merchant,  and  the  cargo,  in  question, 
consisted  of  merchandize.  It  was  important  that  his  goods 
should  be  conveyed  to  Chicago  expeditiou3ly,  as  the  fall  and 
winter  sales  were  of  the  utmost  importance  to  him.  This  was 
known  to  the  master  of  the  vessel.  Under  such  circumiStan- 
ces,  was  it  incumbent  on  the  defendant  to  wait  some  four  or 
five  months,  until  the  navigation  of  the  upper  lakes  opened^  for 
the  delivery  of  his  goods?  The  vessel  arrived  at  Chicago  some 
time  in  March.  This  would  have  been  very  injurious  to  the 
defendant,  and,  indeed,  might  have  be^n  ruinous  to  him.  Such 
a  delay  was  not  within  the  contemplation  of  the  parties,  nor 
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any  reasonable  construction  which  can  be  given  to  the  con- 
tract. 

In  the  case  of  Hadley  v.  Chrk^  8  Term  Rep.  259,  the  de* 
fendantb  contracted  to  carry  the  plaintiff's  goods  from  Liver- 
pool to  Leghorn;  on  the  vessel's  arriving  at  Falmouth,  in  the 
course  of  her  voyage,  an  embargo  was  laid  on  her  until  the 
farther  orders  of  council;  it  was  held  that  such  embaiigo  only 
suspended,  but  did  not  dissolve  the  contract  between  the  par- 
ties; and  that,  even  after  two*  years,  when  the  embargo  was 
taken  off,  the  defendants  were  answerable  to  the  plaintiff,  in 
damages,  for  the  nonperformance  of  their  contract* 

The  Court  well  remarked,  that  that  was  a  case  of  great 
hardship,  both  parties  being  innocent,  one  must  suffer*  Lord 
Kenyon  put  the  case  on  the  ground  that  a  temporary  inter- 
ruption of  a  voyage,  by  an  embargo,  does  not  put  an  end  to 
the  contract.  And,  he  adds — if  this  contract  were  put  an  end 
to,  it  might  equally  be  said,  that  interruptions  to  a  voyage  from 
other  causes  would,  also,  have  put  an  end  to  it — as  a  ship 
being  driven  out  of  her  course;  and  yet  that  was  never  pre- 
tended. Instances  of  such  interruptions  frequently  occur  in 
voyages  from  the  northwest  parts  of  this  Kingdom  to  Ireland; 
sometimes  ships  are  driven  by  the  violence  of  the  winds  to  the 
portd  in  Denmark  where  they  have  been  obliged  to  winter. 

A  distinction,  it  seems  to  me,  may  well  be  drawn  between 
a  contract  for  the  transportation  of  goods  upon  the  high  seas 
and  over  lakes  of  but  limited  extent.  In  the  former  case  the 
risks  are  numerous,  and,  being  well  understood,  may,  to  some 
extent,  at  least,  be  protected  by  an  insurance.  lii  the  latter, 
if  the  risks  are  of  the  same  nature,  they  are  more  limited.  But 
the  main  difference  is,  the  transportation  by  sea  is  the  only  means 
of  conveyance  fad  the  one  case,  while,  in  the  other,  if  obstructions 
on  the  water  occur  by  ice  or  otherwise,  a  land  transportation 
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may  be  adopted.    And  the  contracjt  is  made  in  reference  to  this 
iftct^  either  express  or  implied. 

It  must  be  an  extraordinary  case,  indeed,  'Where  there  is  an 
obstruction  of  the  navigation  of  the  lakes  by  ice  for  four 
months,  that  the  owner  of  the  goods  should  be  beund  to  wait 
this  period  for  their  delivery.  In  the  decision  cited  above,  the 
plaintiff  recovered  only  £297  18,  which  sum  he  paid  for  in- 
surance and  other  charges. 

But  it  is  not  material  to  decide  this  point.  The  greater 
part  of  the  goods  were  received  by  the  defendant  at  Detroit, 
and  there  is  no  complaint  that  die  residue  of  th6  cttrgo  was 
not  only  duly  delivered,  by  the  vessel,  at  Chicago,  in  the 
spring.  Now,  there  is  nothing  in  the  evidence  which  goes  to 
show  that  the  goods,  received  by  the  defendant,  were  not  vol- 
untarily  delivered  to  him  by  the  agents  of  the  plaintiff,  or  of 
the  transportation  company  in  whose  service  he  was  employ- 
ed. This  being  the  fact,  it  must  be  considered  a  modification 
of  the  c6ntract  by  the  parties.  And  it  is  upon  this  ground 
that  a  pro  rata  freight  may  be  recovered.  In  the  case  of 
Sompays  v.  Saier^  1  Mason  43,  the  C?ourt  say,  a  pro  rata 
freight  can  be  demanded  only  upon  the  ground  that  there  is  a 
voluntary  receipt  <^  the  goods,  at  an  intermediate  port  of  the 
voyage,  and  an  agreement  to  dispense  with  the  party's  tran^ 
porting  them  farther. 

Where  the  cargo  is  compulsorily  received  by  the  owner,  no 
freight  is  earned.  Hustin  v»  Umon  Ins.  Co.,  1  Wash.  C.  0. 
Rep.  530. 

In  Cook  v»  Jennings,  7  Term  Rep«  3&2,  where  the  defendant 
to  pay  6o  much  for  freight  for  goods  delivered  at  A,  it  Was 
held,  freight  could  not  be  recovered,  pro  rata  itineris,  if  the 
ship  be  wrecked  at  B  before  her  arrival  at  A,  though  the  de- 
fendant accept  his  goods  at  B.  1  B.  and  P.  634,  340*  1  East. 
698.    4  Easti  45.     1  Taunt  800. 
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There  can  be  no  doubt  that  to  entitle  the .  master  to  a  pro 
rata  freight,  where  the  voyage  has  only  in  part  been  perform- 
ed, the  acceptance  of  the  goods  by  the  owner  or  his  agent 
must  be  voluntary.  If  the  master,  without  sufficient  cause, 
refuse  t6  repair  his  ship,  at  the  intermediate  port,  and  send  on 
the  goods,  or  procure  another  vessel  for  that  purpose,  he  can 
recover  no  freight.     Welch  v.  Hicksj  6  Cowen,  504. 

In  the  case  of  Mitchell  v.  Dariher  et  aLj  2  Bing.  N.  C.  555, 
which  was  decided  in  1835,  where  defendants  chartered  plain- 
tiff's  ship  from  Liondon  to  Buenos  Ay  res,  there  to  deliver  her 
cargo,  reload,  and  proceed  to  a  port  between  Gibraltar  and 
Antwerp;  freight  for  voyage  out  and  home  £1300,  if  deliver- 
ed at  Gibraltar,  in  Spain,  London,  or  Liverpool;  £200  to  be 
paid  m  London  on  the  vessel's  departure,  the  remainder  on  final 
delivery  of  the  homeward  cargo. 

The  ship  proceeded  to  Buenos  Ayres,  delivered  her  cargo 
there,  and  sailed  again  with  a  cargo  of  hides,  which  defendants 
consigned  to  Gibraltar.  At  Fayal  the  ship  and  about  one 
third  of  the  hides  were  lost.  The  vice-consul  of  Fayal,  acting 
on  behalf  of  the  defendants,  at  the  request  of  the  captain  of  the 
ship,  transmitted  the  residue  of  the  hides,  by  another  vessel,  to 
defendants'  consignees  at  Gibraltar,  where  they  were  accept* 
ed,  and  the  freight  from  Fayal  to  Gibraltar  paid  by  defendants. 
Held,  that  the  plaintiff  was  not  entitled  to  the  £|300,  freight; 
that  he  was  not  entitled  to  pro  rata  itineris  for  freight  to 
Buenos  Ayres,  or  from  Fayal  to  Gibraltar,  but  that  he  was 
entitled  to  freight,  pro  rata,  from  Buenos  Ayres  to  Fayal. 

Had  the  vessel  been  lost  at  Buenos  Ayres  nothing  more 
than  the  £200  could  have  been  claimed,  and  that  sum  was 
paid  on  the  departure  of  the  vessel. 

On  an  examination  of  the  authorities,  we  thiok  the  rule  is 
.well  settled,  that  where,  through  any  cause,  not  within  the 
control  of  the  master,  the  voyage  is  terminated  at  an  intenne- 
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diate  port,  where  the  cargo  is  voluntarily  received  by  the 
ow^ner,  that  freight  pro  rata  itineris  may  be  demanded.  And 
in  this  case  they  so  instructed  the  jury. 

And  they,  also,  instructed  the  jury  that  the  deposit  of  the  five 
hundred  dollars  in  scrip,  by  the  defendant,  with  Hubbard,  the 
consignee,  being  special,  could  not  be  applied  as  a  payment  for 
freight,  unless  a  special  direction  to  that  eflTect  was  subsequent- 
ly given  by  the  defendant.  For  the  goods  delivered  at  Chica- 
go the  plaintiff  is  entitled  to  full  freight  under  the  contract. 
And  whether  any  part  of  this  freight  has  been  paid,  it  will  be 
for  the  jury  to  determine  from  the  evidence.  The  jury  found 
for  the  plaintiff. 


V 


The  United  States  vs.  Lancaster. 

Tbe  Federal  6o?ernmeiit  bas  no  erlffllhal  }arlidictlon  except  what  ie  given  by  itatate. 

An  oflbnce  deeeribed  in  tbe  worde  of  tbe  etatute  la,  generally,  euffielent. 

Oflbncet  under  tbe  poetoffice  law  are  not  felonlea. 

Tbey  are  mledemeanors;  and,  in  ancb  caeei,  Jcm  nicety  in  the  form  if  required,  tlian  in 
Indletmente  flw  felonies  in  England- 
It  !■  not  neceeeary  to  give  a  particular  deicription  of  a  letter  charged  to  have  been  secreted 
and  embezzled  by  a  poetmaater. 

Nor  to  deacrlbe  the  bank  notes,  particularly,  indoeed  in  tbe  letter. 

But  if  either  tbe  letter  or  the  notes  be  described  in  the  indictment,  they  must  be  proved  as 
laid. 

It  Is  enough  to  show  that  the  letter  came  into  the  hands  of  tlie  postmaster,  in  tte  words  of 
tbe  statute,  without  showing  wliere  it  was  mailed,  vidon  what  route  it  was  conveyed. 

The  evMenee  of  an  apcompU^e  it  competent,  but  it  should  always  be  received  with  cau- 
tion. 

Mr.  Butterfieldj  the  District  Attorney,  appeared  for  the  plain- 
tiffs, and  Messrs.  Baker ^  Jj(zm6um,and  Dunbar^  for  the  defend- 
ant. 


• 
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OPIiaON  OF  THS  OOUBT. 

This  is  an  indictment  against  the  defendant  for  stealing 
letters  containing  money  from  the  mail,  while  he  acted  as  post^ 
master,  at  Carrolton,  in  this  State. 

The  indictment  contained  six  counts.  And  a  motion  was 
made,  and  argued  at  length,  to  quash  the  second,  fourth,  fifth 
and  sixth  counts.  The  second  count  charged  that,  within  the 
district  aforesaid^  the  said  Charles  Lancaster  did  then  and  there 
secrete  and  embezzle  one  letter  which  came  to  his  possession, 
and  was  intended  to  be  conveyed  by  post,  containing  divers 
bank  notes  for  the  payment  of  money,  he,  the  said  Charles 
Lancaster,  being,  at  the  time  of  such  secreting  and  embezzling 
as  aforesaid,  then  and  there  employed  in  one  of  the  depart* 
ments  of  the  postoffice  establishment,  to  wit:  A  postmaster  at 
Carrolton,  in  the  c(ninty  of  Greene,  in  the  State  and  district 
aforesaid. 

This  count  is  framed  under  the  21st  section  of  the  act  of  3d 
March,  1825,  to  punish  offences  against  the  postoffice  regula- 
tions, which  provides  that  if  any  person,  employed  in  any  of 
the  departments  of  the  postoffice  establishment,  shall  secrete, 
embezzle,  or  destroy,  any  letter,  packet,  bag,  or  mail  of  letters, 
with  which  he  or  they  shall  be  intrusted,  or  which  shall  have 
come  to  his  or  her  possession,  and  are  intended  to  be  convey- 
ed by  post,  containing  any  bank  note,  or  bank  post  bill,  &;c., 
such  person  shall,  on  conviction  for  any  such  oflence,  be  im- 
prisoned not  less  than  ten  years,  nor  exceeding  twenty  one 
years. 

It  is  objected  to  this  count: 

First:  That  the  charge  of  embezzling  the  letter  is  not  spe- 
cific; 

Second:    That  the  bank  notes  are  not  describe ; 

Third:    No  crime  charged; 
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Fourth:  No  averment  that  defendant  did  the  adt  at  Garrol- 
ton; 

Fifth:  A  conviction  on  this  count  could  not  be  pleaded  in 
bar  to  a  charge  of  embezzling  a  specific  letter,  &c« 

The  Federal  Government  has  no  jurisdiction  of  offences  at 
common  law.  Even  m  civil  cases  the  Federal  Government 
follows  the  rule  of  the  common  law  as  adopted  by  the  States, 
respectively.  It  can  e^i^ercise  no  criminal  jurisdiction  which 
is  not  given  by  statute,  nor  punish  any  act,  criminally,  except 
as  the  statute  provides.  The  offences  defined. in  the  postofBce 
law  are  misdemeanors  and  not  felonies.  The  statute  does 
not  declare  them  to  be  felonies,  and,  by  the  Federal  Govern- 
ment, they  are  only  punishable  under  the.statute*. 

In  descrbing  an  offence  under  the  statute  no  technical 
words  are  necessary  as  in  many  common  law  offences.  In 
the  case  of  The  United  States  v.  Mills^  7  Peters^  Rep.  142,  the 
Court  say — ^^^the  general  rule  is,  that  in  indictments  for  misde- 
meanors created  by  statute,  it  is  sufficient  to  charge  the  of- 
fence in  the  words  of  the  statute.  There  is  not  that  technical 
nicety  required  as  to  form  which  seems  to  have  been  adopted 
and  sanctioned  by  long  practice  in  cases  of  felony."  In  an 
indictment  for  murder  no  word  can  be  substituted  for  mur- 
dravit;  in  burglary,  for  burglariously,  &c. 

The  second  count  charges  the  offence  in  the  words  of  the 
statute.  And  the  defendant  is  shown  to  have  been  employed, 
at  the  time  the  act  was  done,  in  the  postofiice  department. . 

Is  it  essential  that  the  letter,  charged  to  have  been  em- 
bezzled, should  be  described  by  stating  to  whom  it  was  direct- 
ed, and  by  whom  it  was  written.  This  description  is  generally 
given  where  it  is  practicable.  But  it  is  seldom  in  the  power 
of  the  prosecuting  attorney  to  state  these  facts,  much  less  to 
prove  them.  A  postmaster,  or  carrier,  after  having  stolen  a 
letter  from  the  mail,  will  not  be  likely  to  preserve  it  as  the 
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evidence  of  his  guilt.  Where  the  act  is  done  deliberately,  as 
may  be  presumed  to  be  the  case,  generally,  when  done  by  a 
postmaster,  there  is  not  one  instance  in  a  thousand,  perhaps, 
where  the  letter  is  not  destroyed.  And  if  a  particular  descrip- 
tion of  it  be  essential  to  the  validity  of  the  mdictment,  a  con- 
viction under  this,  or  any  other  similar  provision  of  the  act, 
woold  be  hopeless. 

Where  a  letter  is  thrown  into  the  mail  to  decoy  a  postmas- 
ter, by  an  agent  of  the  department,  who  opens  and  examines 
the  mail  immediately  after  it  leaves  the  office,  the  letter  may 
be  described  with  the  certainty  required  by  the  counsel;  bat 
such  certainty  could  not  be  obtained  in  any  other  case  where 
the  violated  letter  was  not  recovered.  The  security  of  indi- 
viduals does  not  seem  to  demand  this  particular  description  of 
the  letter;  and  to  require  it  would,  in  most  instances,  defeat 
the  great  purposes  of  justice. 

The  case  of  Tke  United  States  v.  Milby  above  cited,  was 
brought  before  the  Supreme  Court  by  a  division  of  opinion  of 
the  judges  of  the  Circuit  Court,  on  a  motion  in  arrest  of  judg- 
ment. There  were  two  counts  in  the  indictment.  The  first 
count  charged  that  the  defendant  at,  &c.,  did  procure,  advise, 
and  assist  to  secrete,  embezzle,  and  destroy  a  mail  of 

letters  with  which  the  said  was  intrusted,  and  which 

had  come  to  his  possession,  and  was  intended  to  be  conveyed, 
by  post,  from  Pittsburg,  in  the  district  aforesaid,  to  Fayette- 
ville;  also,  in  said  district,  containing  bank  notes,  &c.  The 
second  count  was  framed  in  the  same  words  as  above,  except- 
ing the  writer  of  the  letter,  and  the  person,  to  whom  it  was 
directed,  were  stated,  adding  after  the  words,  ^bank  notes, 
amounting,  in  the  whole,  to  sixty  dollars,  of  a  description,  to 
the  jurors  aforesaid,  unknown,  and  of  the  issue  of  a  bank  to 
the  said  jurors,  dso,  unknown,"  &c. 
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The  Court  say— -^the  second  couDt  in  the  indictment  «et8 
out  the  particalat  letter  secreted,  embezzled,  and  destroyed, 
containing  bank  notes  amounting  to  sixty  dollars*"  And  they 
remark,  the  ofTence  here  set  out  against  the  mail  carrier, 

is  substantially  in  the  words  of  the  statute,  repeating  the 
words  above  cited. 

The  Court  do  not  pronounce  either  count  defective,  but 
say  the  charge  is  set  out  with  sufficient  certainty  to  authorize 
a  judgment.  The  main  point  was,  whether  the  guilt  of  the 
principal  was  sufficiently  averred  to  convict  the  defendant,  for 
having  advised  and  procured  him  to  do  the  act. 

By  the  English'  postoffice  act  the  stealing  of  a  letter  from 
the  mail,  by  a  person  employed  by  the  postoffice,  is  made  a 
high  misdemeanor,  and  is  punished  by  fine  or  imprisonment. 
And  an  indictment  there  for  that  offence  describes  the  letter 
as  ^a  post  letter."  The  person  to  whom  it  was  directed,  or 
by  whom  it  was  written,  is  not  stated;  nor  the  place  where 
mailed,  or  to  which  it  was  destined,  nor  the  route  on  which  it 
was  to  be  conveyed.  It  is  stated  to  be  the  property,  and, 
also,  its  contents,  of  the  Postmcmter  General,  but  this  is  in  vir- 
tue of  an  act  of  Parliament  of  the  7  W.  4;  and  1  Vict*  c  36, 
8.  40. 

It  is  insisted  that  this  count  does  not  show  that  the  letter 
was,  in  fact,  in  the  mail.  It  is  enough  that  the  letter  is  charg- 
ed ^to  have  come  to  the  possession  of  the  defendant,  and  was 
intended  to  be  conveyed  by^post,"  in  the  words  of  the  statute. 

Is  it  necessary,  particularly,  to  describe  the  bank  notes. 

This  in  some  cases  may  be  practicable,  but  in  most  cases  it 
is  not.  In  the  first  count  of  the  indictment  against  Mills  the 
notes  were  not  described.  Nor  were  they  described  in  the 
second  count,  except  as  amounting  to  sixty  dollars.  They 
were  represented  to  have  been  issued  by  a  bank  unknown  to 
the  jurors,  and  of  a  description  unknown. 
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In  an  indictment  for  larceny,  it  is  essential  to  the  validity 
of  the  charge,  that  the  name  of  the  owner  of  the  property 
should  be  stated.  And  if  the  fact  of  ownership  be  mistaken, 
it  is  ground  for  the  acquittal  of  the  defendant.  As  before  re- 
marked, by  statute  in  England,  the  property  of  the  bank  notes, 
or  other  articles  contained  in  a  letter  stolen  from  the  mail,  is 
laid  in  the  Postmaster  General.  But  this,  it  is  presumed, 
could  not  have  been  done  before  the  statute. 

Why  is  it  necessary  that  the  property  in  these  notes  should 
be  laid  in  any  person  in  the  indictment?  It  is  difficult  to  per- 
ceive any  good  reason  for  this  form.  Under  our  statute  it  is 
believed  not  to  have  been  done  generally,  if  at  all. 

The  taking  of  these  notes  does  not  constitute  the  principal 
offence.  It  adds  greatly  to  the  enormity  of  the  act,  and  in- 
creases the  punishment.  But  the  main  ofren<;e  is  the  violation 
of  the  sanctity  of  the  mafl,  by  an  individual  who  had  sworn  to 
protect  it. 

In  1  Chitt.  Rep.  698,  it  is  laid  down,  that  where  the  offence 
can  not  be  stated  with  complete  certainty,  it  is  sufficient  to 
state  it  with  such  certainty  as  it  is  capable  of.  As  in  the  case 
of  a  conspiracy  to  defraud  a  person  of  goods,  it  is  not  necessa- 
ry to  describe  the  goods  as  in  an  indictment  for  stealing  them; 
stating  them  as  ^Mivers  goods,''  has  been  holden  sufficient. 

Pursuing  the  words  in  the  statute  is  sufficient,  in  describing 
an  offence,  unless  there  are  generic  terms,  in  which  case  it  is 
necessary  to  state  the  species,  according  to  the  truth  of  the 
case.    Archb.  Cr.  PI.  (edt.  1 840)  47. 

Under  the  English  form  it  is  not  necessary  to  describe  the 
bank  note,  or  bill  of  exchange,  contained  in  the  letter  stolen. 
Archb.  Cr.  PI.  (edt.  1840)  211.  A  bill  of  exchange,  for  the 
payment  of  ten  pounds,  is  stated  in  the  precedent,  and  no 
other  description  is  given.  The  value  of  the  article  inclosed 
need  not  be  alledged  in  the  indictment,  or  proved  on  the  trial. 
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This,  however,  is  under  the  act  of  7  Will.  4,  and  1  Yict.  c* 
36,  sec.  40,  which  provides,  ^it  shall  not  be  necessary,  in  the 
indictment,  to  aUedge,  or  to  prove  upon  the  trial,  or  otherwise, 
that  the  post  letter  bag,  or  any  such  post  letter,  or  valuable 
security,  was  of  any  value." 

It  was  held  by  the  Circuit  Court  of  Ohio,  (United  States  v. 
Notij  1  McLfOan's  Rep.  504,)  that  some  evidence  of  the  value 
of  the  article  inclosed  in  the  letter  must  be  given.  That  ^it  was 
clearly  not  necessary  to  prove  the  hand  writing  of  the  presi- 
dents and  cashiers,  whose  signatures  appear  on  the  face  of  the 
notes,  by  one  who  has  seen  them  write."  But  this  was  a  case 
where  the  notes  were  described  in  the  indictment;  of  course 
proof  of  them  would  be  required.  But  from  this,  it  by  no 
means  follows  that  it  is  necessary  to  set  out  the  notes  particu- 
larly in  ^e  indictment. 

The  Court,  in  the  above  case,  further  remark,  that  a  coun- 
terfeit note  being  of  no  value,  or  a  note  on  a  bank  which  never 
existed,  or  is  wholly  insolvent,  would  not  constitute  the  offence 
under  the  statute* 

That  the  rights  of  the  accused  are  in  no  sense  abridged  or 
jeoparded  by  a  general  description  of  the  notes — ^'^as  bank 
notes,  for  the  payment  of  money,"  as  contained  in  the  present 
indictment,  strongly  appears  from  the  British  precedent.  For 
the  principles  of  the  common  law  are  less  departed  from  in  that 
country,  in  the  administration  of  justice,  and,  especially,  of 
criminal  justice,  than  in  any  other. 

And  although  the  present  form  of  an  indictmeQt  like  this  has 
been  framed  under  the  sanction  of  an  act  of  Parliament,  it  is 
considered  of  no  less  weight  of  authority  on  that  account.  If 
the  form  of  the  indictment  had  been  adopted  by  the  rules  or 
decisions  of  their  courts,  it  would  have  been  regarded  as  no 
slight  evidence  of  the  law.  And  the  principle  having  received 
the  sanction  of  the  Legislature,  as  well  as  of  the  courts,  the  au- 
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thority  is  stronger.    It  is  certainly  stronger  as  regards  the 
safety  and  propriety  of  the  form. 

That  the  count  does  not  state  the  value  of  the  notes,  or  that 
they  were  of  any  value,  was  not  objected  in  the  agreement  on 
the  motion  to  quash,  nor  was  it  considered  by  the  Court. 
This  is,  perhaps,  the  strongest  objection  to  the  count.  The 
notes  are  described,  generally,  as  bank  notes  for  the  payment 
of  money,  but  if,  as  suggested  in  the  above  case  against  Nott 
that  the  notes  must  be  proved  to  be  of  some  value,  it  is  doubt- 
ful whether  some  value  should  not  be  averred. 

If  the  notes  must  be  of  some  value,  the  notes  of  an  insolvent 
bdnk,  which  are  wholly  worthless,  are  not  within  the  statute. 
If  this  position  be  correct,  the  notes  of  insolvent  banks  form  an 
exception,  and  the  rule  is,  where  an  act  prosecuted  criminally 
may  be  within  an  exception,  which  makes  it  an  innocent  act, 
the  defendant  should  be  shown  not  to  be  within  it.  And  if  the 
notes  in  this  case,  being  on  insolvent  banks,  could  add  nothing 
to  the  criminality  of  stealing  the  letter,  it  would  seem  that  the 
indictment  should  show  that  they  were  not  bank  notes  of  this 
description,  by  an  averment  that  they  were  of  some  value. 
But,  as  before  remarked,  at  the  trial,  this  point  was  not  raised 
in  the  argument  nor  decided  by  the  Court. 

As  to  the  third  objection  that  no  crime  is  technically  charged 
in  this  count,  it  is  sufficient  to  say  the  count  charges,  in  the 
very  words  of  the  statute,  that  the  defendant  did  secrete  and 
embezzle  one  letter,  &c.  The  word  embezzle  is  a  significant 
word;  it  is  used  in  the  statute  and  means  to  steal  by  breach  of 
trust,  which  is  a  most  appropriate  term,  and  more  descriptive 
of  the  offence  than  any  other. 

It  is  objected,  in  the  fourth  place,  that  there  is  no  averment 
that  the  act  was  done  by  the  defendant,  whde  acting  as  post- 
master at  Carrolton ;  and  that  if  the  act  had  been  committed  at 
any  other  place,  he  is  not  punishable  under  this  count* 
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Ther6  is  no  foundation  for  this  excepticMi.  The  count 
charges  that  the  defendant  did  secrete  and  embezzle  one  letter 
containing  divers  bank  notes  for  the  payment  of  money;  the 
said  Charles  Lancaster,  being  at  the  time  of  such  secreting  and 
embezzling  as  aforesaid,  then  and  there  employed  in  one  of  the 
departments  of  the  postoffice  establishment,  to  wit-^-«  postmas- 
ter at  Carrolton,  &c. 

In  ^e  fifth  and  last  place  it  is  objected  that  an  acquittd  or 
conviction  on  this  count  could  not  be  pleaded  in  bar  to  a  fu- 
ture indictment,  for  the  same  offence,  more  technically  de- 
scribed. 

This  objection  cannot  be  sustained.  The  true  test  whether 
an  acquittal  could  be  pleaded  is,  whether  the  evidence  neces- 
sary to  support  the  second  indictment  would  have  been  suffi- 
cient to  procure  a  legal  conviction  upon  the  first.  Rex  v. 
Frances  Clark^  1  Brad.  &  Bing.  473.  Bex  v.  Sheen  ^  2  Gar.  & 
Payne  634.     Rex  v.  Emden^  6  East.  437. 

An  acquittal  upon  an  indictment  for  burglary  and  larceny, 
may  be  pleaded  to  an  indictment  for  a  larceny  of  the  same 
goods;  because  on  the  former  indictment  the  defendant  might 
have  been  convicted  of  the  larceny.  3  Hale,  345.  Rex  v. 
Vandercomb^  2  Leach.  716.  Where  the  offence  is  alledged  in 
the  two  indictments  to  have  been  committed  at  different  times 
or  places,  they  may  be  identified  by  a  general  averment,  that 
they  are  one  and  the  same  offence. 

But  if  one  of  the  indictments  appear  to  be  for  the  murder  of 
a  person  unknown,  or  for  the  larceny  of  the  goods  of  a  person 
unknown;  and  the  other  for  the  murder  of  J.  N.,  or  for  larceny 
of  the  goods  of  J.  N.,  a  plea  may  aver  that  the  person  so  de- 
scribed as  a  person  unknown,  and  J.  N.  are  one  and  the  same 
person  and  not  different  persons.  And  so  in  every  other  case, 
however  different  on  the  face  of  the  two  indictments  the  facts 
may  be  charged,  yet,  if  they  relate  to  the  same  offence,  a  formal 


440  ILUN0I8. 


The  Untted  BtatM  v.  LaacMier. 


acquittal  or  conviction  may  be  pleaded.  2  Hawk.  Rep.  6. 
Ch.  35,  sec.  3.     Rex  v.  Wtldey^  1  M.  &  S.  183. 

On  these. principles  there  can  be  no  doubt  that  an  acquittal 
or  conviction  on  this  count,  could  be  pleaded  in  bar  to  an  in- 
dictment for  the  same  offence. 

The  fourth  count,  to  which  objection  is  made,  chains  that 
the  defendant,  &c.,  ^^did  then  and  there  feloniously  steal  two 
bank  notes  for  the  payment  of  money,  to  wit — a  bank  note  issu- 
ed by  the  Bank  of  Louisville,  in  the  State  of  Kentucky,  for  the 
payment  of  two  dollars,  and  of  the  value  of  two  dollars;  and 
one  other  bank  note  issued  by  the  Franklin  Bank  of  Cincinnati, 
in  the  State  of  Ohio,  for  the  payment  of  one  dollar,  and  of  the 
value  of  one  dollar,  out  of  a  certain  letter,  which  came  to  the 
possession  of  the  said  Charles  Lancaster,  at  the  time  the  said 
letter  came  to  his  possession,  as  aforesaid,  and  at  the  time  of 
stealing  of  the  said  bank  notes  out  of  the  said  letter,  as  afore* 
said,  being  then  and  there  employed,"  &c. 

This  charge  is  framed  under  the  31st  section  of  the  postoffice 
act  above  referred  to,  which  provides,  ^if  any  person  employed 
as  aforesaid  shall  steal  or  take  any  of  the  same,  that  is,  bank 
note  or  other  article  of  value,  named  in  the  section,  out  of  any 
letter,  packet,  bag,  or  mail  of  letters,  that  shall  come  to  his  or 
her  possession,  such  person  shall,  on  conviction,"  &c. 

The  objections  to  this  count  are  that  the  letter  is  not  suffi- 
ciently described,  and  that  it  does  not  appear  to  have  come 
into  the  possession  of  the  defendant  to  be  conveyed  by  post. 

It  will  be  observed  that  this  count  does  show  that  the  letter 
came  into  the  possession  of  the  defendant  as  postmaster  of  Car- 
rolton*  It  is  not  necessary  that  it  should  have  come  to  his 
possession  to  be  conveyed  by  post.  The  objection  as  to  the 
statement  of  the  letter  is  sufficiently  answered  in  considering 
the  same  exception  made  to  the  second  count. 
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An  objection  is  oiade  to  the  fifth  count  which,  in  no  respect, 
varies  from  the' fourth)  excdpt  the!  defendant  is  charged  in  the 
fifth  with  having  unlawfully  taken  two  bank  notes,  &c«  The 
words  of  the  statute  are,  shall  steal  ar  ictke^  ifc 

This  count,  it  is  msisted,  charges  no  crime.  It  charges  the 
taking  ta  have  been  unlawfid*  Now.  the  word  unlawful  is  not 
in  the  statute,  but  the  punishment  provided  can  only  have  been 
intended  by  the  statute  where  the  taking  was  unlawfol,  that  is, 
in  violation  of  law.    It  could  not  mean  a  lawful  taking. 

This  offence,  though  one  of  high  magnitude,  is  only  a  misde-^ 
meanor.  It  is  not  necessary  to  charge  that  there  was  a  feloni- 
ous taking.    We  think  the  count  is.  sufficient. 

The  sixth  and  last  count  objected  to,  charges  that  the  de- 
fendant did  ^steal  out  of  a  mail  of  letters,"  that  then  and  there 
came  to  his  possession,  &ti.  This  count,  with  tiie  above  ex- 
ception, is  the  saipe  as  the  preceding  count.  The  words  of 
the  statute  are,  ^any  person  employed  as  aforesaid,  shall  steal, 
or  take,  atiy  of  the  same  out  of  any  letter,  packet,  bag,  or  mail 
ofleders^  SfcJ*^  This  count  charges  the  defendant  with  stealing 
out  of  a  mail  of  letters,  &c.,  one  bank  note,  &e. ;  and  we  think 
it  contains  the  requisite  precision  and  v  certainty.  Indeed  the 
counts  are  all  drawd  with  a  commendable  brevity  and  precis* 
ion. 

The  motion  to  quash  the  indictment  being  overruled  a  jury 
was  called  and  sworn. 

Mr.  Brown,  a  traveling  agent  of  the  postoffice  department, 
being  sworn,  stated  that,  being  desirous  of  testing  the  honesty 
of  the  postmaster  at  Carrolton,  repeated  losses  of  letters  con- 
taining money  having  occurred  on  that  route,  on  the  25th 
May,  1840,  a  letter  was  written  by  the  postmaster,  at  Pitts- 
field,  signed  D.  A.  Glarkson,  and  directed  to  James  S.  Bellsing- 
er,  at  Carrolton,  Greene  county,  Illinois,  which  on  its  back  pur- 
ported to  be  postmarked,  at  Salem,  Iowa  Territory.    Seventy 
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three  dollars  in  bank  notes — seventy  of  which  were  counter- 
feit— two  dollars  on  the.  Bank  ofLouisville,  Kentucky^  and  one 
dollar  on  the  Frank}in  Bank  of  Cincinnati,  both  of  which  notes, 
he  believes  to  have  been  genuine,  were  indosed  in  the  letter. 
It  was  accompanied  by  a  postbill,  with  the  postage  marked 
seventy  five  cents — paid.  The  letter  was  put  into  the  mail  at 
Greggsville,  and  was -received  at  the  Carrol  ton  office  the  26th 
May.  On  the  38th  May  he  went  into  the  office,  looked  over  the 
letters,  and  saw  the  above  letter  in  the  pigeon  hole,  under  the 
letter  B. 

The  witness  returned  to  Springfield  where  he  resided,  and 
in  about  eight  or  ten  days,  when  Mr.  Abell,  postmaster  at  Chi- 
cago, then  at  Springfield,  wrote  to  the  postmaster  at  Carrol- 
ton,  inquiring  for  the  aboye  letter,  an^  requested  him  to  for- 
ward it  to  Springfield  if  in  his  office.  No  answer  was  receiv- 
ed nor  was  any  letter  forwarded  as^  requested.  The  witness, 
in  com}>any  with  Mr.  Abell,  went  to  Carrolton;.  arrived  there 
in  the  evening,  and  Mr.  Abell,  as  he  testified,  called  at  the  of- 
fice for  the  above  letter.'  He  first  jnquired  for  a  letter  for  him- 
self; finding  none,  the  postmaster  answered,  the  other  inquiry 
by  saying  that  there  was  no  such  letter  in  the  office  nor  had 
there  been  in  it  any  such.  The  postmaster  then  inquired 
whether  he'  had  not  written  to  him  from  Sprinfield  about  the 
letter,  and  being  answered  in  the  affirmative,  he  observed  that 
he  intended  to  write  him  but  neglected  to  do  so. 

The  next  morning  Mr.  Brown  went  into  the  office,  and  on 
looking  over  the  account  of  mails  received,  he  found  that  ion 
entry  had  been  scratchcfd  out  made  the  26th  May^  and  another 
entry  of  mails  received  from  Jacksonville,  in  the  same  place, 
written, over  it*  This  entry  had  been  first  made  in  a  line  be- 
low the  entry  whioh  had  been  scratched  out,  and  afterwards 
erased. 
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On  a  close  examioatbii  of  the  entry  scratched  out,  Mr* 
Brown  could  perceive  pretty  distinctly  the  letters*  S — 1  andm, 
and  the  letters  I.  T.,  from  which  it  appeared^  to^  hini)  the.  word 
Salem  had  been  first  inserted,  and  the  letters  I.  T.,  designating 
Iowa  Territory.  On  the  account  of  mails  received  the  postbill 
is  copied,  which  states  the  place  where  the  letter  was  mailed, 
tiie  date,  and  the  amount  of  postage  paid  or  unpaid.  In  the 
above  entry  the  date  and  the  amount  of  the  postage  had,  also, 
been  scratched  out,  and  other  figures  inserted.  Mr«  Brown 
thought  he  could  perceive  sbn^e  parts  of  the  figures,  .75  not 
having  been  entirely  scratched  out  or  covered  by  the  new  en« 
try^i  He  says,  since  this  time,  the  traces  of  the  word  Salem, 
and  the  others,  have  been  eradicated  by  scratching.  , 

Mr.  Brpwn  inquired  of  the  defendant  who  made  the  altera- 
tion, and  he  admitted  that  he  had  made  it,  but  gfi^^  np  satis* 
&ctory  expjanatibn  respecting  it.  Mr.  Brown  then  observed 
that  if  he  had  seen  that  entry  before  Lowndes  was  arrested^ 
he  should  have  had  him  examined. 

Mr.  Chester,  a  witnesis,  confirmed. the  statement  of  Mr. 
Brown  as  to  the  alteration  of  the  entry  or  transcript  of  mails 
i*eceived.  The  letters  I.T.,  and  some  of  the  letters  in  the 
word  Salem,  were  pe^rceivable  when  he  first  saw  the  entry. 
The  entry  was  then  different  from  what  it  now  appears;  the 
scratching  out  hfis  been  completed.  He  saw  the  lost  letter  in 
the  oflSice,  but  cannot,  with  certainty,  state  the  last  time  he 
saw  it  there. 

Mr.  Ijowndes,  a  young,  manj  who  was  an  assistant, in.  the 
office,  states  that  the  defendant  took  the  letter,  opened  it,  gave 
the  witness  thirty  eight  dollars  of  the  money  inclosed,  and  re- 
tained the  balance  himself.  This  was  done  on  the  afternoon 
of  Suiiday,  succeeding. the  receipt  of  the  letter. 

In  his  defence,  the  defendant  proved,  by  several  witnesses, 
that  he  had  maintained  a  good  character  in  the  county.    That 
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he  had  risen  by  his  own  merits,  from  a  humble  employment  in 
life  to  be  postmaster,  and  recorder  of  the  county,  haying  been 
elected  to  the  latter  office  by  the  peop^,and  that  bis  character 
for  honesty,  before  the  present  accusation,  was  as  good  as  that 
of  any  other  man.         v 

.  Mr.  Cariin  stated  that  he  thinks  the  defendant  was  in  the 
country,  with  his  .friends,  on  the  Sunday  on  which  Lowndes* 
swore  he  took  the  letter.  But  the  witness  has  no  other  ground 
for  this  impression,  than  that,  durbg  the  day,  he  did  not  aee 
the  defendant  in  town.  He  did  not  see  him  leav^  the  town  or 
reti:(rn  to  it^  but,  he  thinks,  ais  his  residence  is  near  the  posto^ 
fice,  he  should  have  seen  him  sometime  during  the  day  had  he 
not  been  absent. 

Mr.  Terry  stated  that  Lowndes,  whep  about  being  arrested, 
on  the  charge  of  the  defendant,  for  taking  this  letter,  wanted 
him  to  swear  that  be  loaned  Lowndes  twenty  dollars,  wi^ch 
had  been  seen  in  l^is  possession,  and  how  he  obtained  it  he  could 
not  prove. . 

Mr.  AveiT^  saw  Lowndes'  pocket  book  which  contained 
ninety  eight  dollars.  Among  these  was  a  twenty  dollar  note 
on  the  Valley  Bank  of  Virginia,  and  a  one  dollar  note  on  a  bank 
in.  Cincinn)Eiti.  Notes,  of  these  descriptions,  the  former  being  a 
counterfeit,  were  inclosed  in  the  stolen  letter.  ^ 

Mr.  Adams  heard  Lowndes  say  that  if  they  made  him  tell 
how  he  came  by  his  money,  he  would  make  Lancastet,  the  de*< 
fendant,  tell  how  he  came  by  his. 

Mr.  Bowyer  stated  that  he  was  in  the  office  when  a  man 
(Mr.  Abell)  inquired  for  the  letter  to  Bellsinger,  when  the  de- 
fendant asked  Lowndes  whether  there. had  been  such  a  letter 
in  the  office,  and  that  Lowndes  replied  there  had  been  such  a 
letter,  but  he  had  given  it  to  Bellsinger. 

There  was  other  evidence  of  the  statements  of  Lowndes 
with  a  view  to  discredit  him. 
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The  Court,  in  their  charge  to  the  jury,  adverted  to  the  prom- 
inent, points  in  the  evidence^  and,  particularly,  to  those  facts 
about  which  there  se^ed  to  be  no  controversy*  These  were 
that  tbe  letter  charged  to  have  been  stolen  was  in  the  postot 
fice  at  Carrolton,  the  denial  of  the  defendant  that  such  a  letter 
had  been  in  the  office,  and  tt^e  alteration  of  the  record  of  mails 
received^  which  he  admitted  had  been  done  by  him;  and,  also, 
the  traces  of  the  original  entry,  that  had  been  scratched  out,  as 
sworn  to  by  Mr.  Brown  and  Mr.  Chester.  That  to  these 
facts  the  defendant  had  only  offered  his  former  good  character, 
and  that  the  letter  might  have  been  taken  by  his  assistant, 
Lowndes.  That  the  statements  of  Lowndes,  under  the  cir- 
cumstances, should  be  received  with  great  caution,  and,  where 
uncorroborated,  should  have  little  weight.  The  law  made  him 
a  competent  witness,  though  by  his  own  statement  he  was  an 
accomplice.  If  the  jury  believed  his  statement,  there  could  be 
no* doubt  of  the  defendant's  guilt.  But  it  was  for  them  to 
weigh  the  testimony  and  give  credit  only  where  it  was  due. 

That  they  might'  consider  the  case  independently  of  the 
statements  of  this  witness^  and  then,  in  connection  with  his 
evidence,  if  they  entertained  reasonable  doubts  of  the  defend- 
ant's guilt,  it  must  lead  to  his  acquittal.  But  if,  on  the  other 
hand,  these  ddubts  do  not  exist  they  were  bound  to  convict. 
That  they  had  a  right  to  find  the  defendant  guilty  or  not  guilty 
of  any  one  or  more  counts  in  the  indictment.  And  upon  the 
whole,  that  looking  into  the  evidence  with  great  care,  and  un- 
der a  due  sense  of  tbe  high  importance  of  the  case,  they  would 
return  such  a  verdict  as  the  law  and  evidence  required. 

The  jury  returned  a  verdict  of  guilty  against  the  defendant 
ofn  three  counts  in  the  indictment,  which  charged  the  defend- 
ant with  secreting  and  embezzling  the  letter. 

A  motion  was  made  for  a  new  trial  on  grounds  assigned, 
which,  after  due  consideration  by  the  Court,  was  overruled* 
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In  giving  their  opinion,  on  this  motion,  the  Oourt  said  the  evi- 
dence on  which  the  juty  had  rendered  their  verdict  -was  en- 
tirely  satisfactory*  That,  independently  of  the  testimony  of 
Lowndes,  the  evidence  proved  the  guilt  of  the  defendant,  in 
their  opinion,  beyond  all  reasonable  doabt. 

At  a  subsequent  day  of  the  term  the  Court  sentenced  the  de- 
fendant to  ten  years  confinement  in  the  penitentiary. 


Hill  vs.  Smith  st  al. 

4 

An  equity  of  redempdoii,  at  common  1«w,  can  not  be  aoU  on  ezeentlon. 

Wlien  a  mortg i^ee  brkgg  lo  action  on  mortf af e  bond,  obtalna  Jodg Aient,  eella  the  rlftat  of 
ledemptfon,  andbeeomeethepurtliaaer^  ontheaoppoaltionlbataiifiliaB  tntanatcaBbeaaU, 
the  eqoitj  ptiTrhaeed  at  ttaeaale  aergealn  tlie  legal  eatale. 

And  tUa  principle  hiMM  eqnaUj,'  wbetlier  the  pnrehaae  eitenda  to  the  whole  or  a  part  ef 
the  mortgaged  premlaea. 

It  la  a  general  priliclple,  where  a  greater  and  a  laaa  oatate  nnlla  in  Che  aaae  penei,  the 
latter  becomes  merged  in  the  former* 

Where  a  contrary  Intention  ia  ahown  by  the  peiion  holding  thcae  tnteraata,  thia  eflbet  may 
not  resolt  from  the  anion  of  theae  aetatea. 

Mr.  Erum  appeared  for  the  complainant,  and  Messrs.  Sail 
and  Edwards  for  the  defendants. 

OPINION  OF  THE  OOURT. 

This  is  a  bHl  to  foreclose  a  mortgage.  To  secure  the  pay- 
ment of  the  residue  of  the  purchase  money,  the  defendant. 
Smith,  executed  a  mortgage  on  the  tract  purchased.  After 
the  mortgage  money  became  due  the  complainant  commenced 
an  action,. at  law,  against  the  mortgagee  on  the  bond,  and  re- 
covered a  judgment.    An  execution  was  issued,  and  the  land. 
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with  the  exception  of  one  hundred  acres,  was  levied  on,  and 
sold  for  three  thousand  dollars,  leaving  a  balance  on  the  judg- 
ment unsatisfied.  To  abtain  this  balance  this  bill  was  brougljit 
to  fojreclore  the  mortgage  on  the  hundred  acres  not  sold  on 
execution. 

In  his  answer  the  defendant  state{»,  that  there  is  a  defect  in 
the  title,  that  he  paid,  at  the  time  of  the  purchase,  fifteen  hund- 
red dollars,  and  the  sum  of  three  thousand  was  collected  on 
the  judgment  by  a  sale  of  the  land  mortgaged,,  excepting  the 
hundred  acres*  That  before  the  judgment,  at.  law,  the  defend- 
ant, Smith,  conveyed  tb  the  other  defendants  the  hundred 
acres  on  which  a  foreclosure  and  sale  are  prayed  by  the  bill. 
And  the  defendant  insists  that  by  the  sale,  at,  law,  the  com- 
plainant has  received,  with  the  payment  made  at  the  time  of 
the  purchase,  morie  than  the  value  of  the  land  with  the  defect 
of  title.  He,  also,  insists  that  the  above  proceeding  discharges 
the  mortgagee.. 

Several  exceptions  have  been  taken  to  the  answer,  some  for 
impertinence,  &c.,  which  need  not  be  stated.  We  think  that 
the  answer  admits  upon  its  face  the  amount  unpaid  on  the 
mortgage,  and  the  statement  of  the  sale  to  Howard,  &c.,  by 
the  respondent,  can  not  be  held  iirelevant,  as  if  not  expressly 
cabled  for  by  the  statements  of  the  bill,  it  is  necessary  to  show 
the  extent  and  nature  of  the  interest  of  the  other  defendants 
except  Smith.  Excepticms  overruled.  Several  questions  have 
been  argued,  as  arising  from  the  face  of  the  \A\\  and  answer, 
which,  although  made  in  a  somewhat  irregular  manner,  wiU  be 
h«re  considered^ 

The  first  ground  taken  by  the  defendants'  counsel,  is,  that 
the  sale  and  purchase  of  the  defendants'  equity  of  redemption 
on  execution,  under  a  judgment  for  the  mortgage  debt,  by  the 
complainant,  extinguishes  the  mortgage  debt.    And  to  this 
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the  case  of  Tire  v.  Annem^  2  John.  Ch.  Rep.  135;  Aildnsx. 
Sawyer^  1  Pick.  Rep.  351;  4  Kent's  Com.  ll>7,  were  cited. 

Whether  the  complainant  acquired  any  rights  under  the  sher- 
iff's sale,  may  well  be  doubted.  It  is  clear  that  at  common  law 
an  equity  of  redemption  can  not  be  sold  on  execution.  And  we 
belie^ve  there  is  no  statute  subjecting  this  interest  to  execu- 
tion, nor  is  it  known  that  the  Supreme  Court  of  Illinois  have  so 
held. 

This  point  was  examined  in  the  case  of  Piatt  v.  Oliver  and 
others^  in  this  volume,  page  S67. 

The  above  atithorities  seem  to  consider  the  purchaser  of  the 
equity  of  redemption,  as  resting  upon  that  r^ht  only,  whether 
a  mortgagee  or  a  stranger  make  the  purchase.  And  that  the 
payment  of  the  mortgage  money  discharges,  the  lien  of  the 
mortgage.  This  is  undoubtedly  the  case  where  the  purchaser 
is  a  stranger.  On  the  supposition  that  the  right  of  redeoiption 
may  be  sold  on  execution,  the  purchaser  possesses  himself  of 
the  right  to  redeem,  and,  on  the  payment  of  the  amount  due 
the  mortgagee,  the  mortgage  is  discharged.  But  in  this  case 
the  mortgagee  was  the  purchaser,  and  4he  payment  is  to  him- 
self Is  the  effect  of  such  a  purchase  to  discharge  the  mort- 
gage and  give  the  purchaser  a  mere  equity?  What  is  the 
nature  of  this  equity?  It  is  a  right  of  redemption  while  it 
remained  in  the  mortgagor,  or  when  sold  to  a  stranger^  but 
can  it  be  so  considered  in  the  hand  of  the  mortgagee? 

Prior  to  the  purchase  the  mortgagee  had  the  legal  title,  antl 
by  the  purchase  he  holds  this  outstanding  equity.  The  equity, 
then,  and  the  legal  title  unite  in  the  same  person,  and  whAre 
this  is  the  case  the  equity  merges  in  the  legal  title.  This  is 
clearly  the  case,  unless  the  party,  in  whom  they  unite,  evinces 
a  determination  to  keep  them  separate,  or  it  is  his  interest  to 
keep  them  so. 


JUNE  TERM,  1841.  449 


HIU  «.  BmiEb  at  «I. 


This  doctrine  ia  examined  by  Sir  William  Grant,  in  the  case 
of  Forbes  v,  Maffati,  18  Ves.  389.  He  says— "it  is  very  clear 
that  a  person  becoming  entitled  to  an  estate,  subject  to  a 
charge  for  his  own  benefit,  may,  if  he  choose,  at  once  take  the 
estate,  and  keep  up  the  charge.  Upon  this  subject  a  Court  of 
Equity  is  not  gaided  by  the  rules  of  law.  It  will  sometimes 
hold  a  charge  extinguished,  where  it  would  subsist,  at  law,  and 
sometimes  preserve  it  where,  at  law,  it  would  be  merged.  The 
question  is  upon  the  intention,  actual  or  presumed,  of  the  per- 
son in  whom  the  interests  are  united.  In  most  instances,  it  iM 
with  f eference  to  the  party,  himself,  of  no  sort  of  use  to  have 
a  charge  on  his  own  estate;  and,  where  that  is  the  case,  it  will 
be  held  to  sink,  unless  something  shall  have  been  done,  by 
him,  to  keep  it  on  foot." 

This  is  the  general  doctrine  on  the  subject.  Lord  Campion 
V.  Oxaiider^  2  Yes.  Jun.  263.  4  Br.  Ch.  Cases,  398.  Oard* 
nor  V.  Astor^  3  John.  Ch.  Rep.  53.     2  Fonbl.  1 62,  ch.  6,  sec.  8. 

If  the  equity  of  redemption  could  be  sold,  by  the  purchase 
of  it,  the  complainant  vested  in  himself,  as  mortgagee,  the 
equitable  and  legal  titles  to  the  land  sold;  and  there  can  be 
no  reason  why  the  equitable  should  not  merge  in  the  legal 
title. 

There  can  be  no  possible  interest  in  the  complainant  to 
keep  these  titles  separate,  and  by  taking  the  deed,  and  other 
acts,  he  has  shown  a  disposition  to  unite  them« 

No  objection  is  perceived  to  the  application  of  this  doctrine 
to  the  purchase  of  a  part  of  the  mortgaged  premises  as  well  as 
the  whole.  The  purchase,  in  this  case,  extended  to  the  whole 
tract,  except  the  hundred  acres  which  had  been  sold.  In  Wis« 
cot's  case,  2  Coke's  Rep.  61,  it  is  laid  down — ^"if  the  reversion  be 
granted  to  tenant  for  life,  and  another  in  fee,  the  estate  ibr 
life  is  extinct  for  a  moiety;  for  tenant  for  life  can  not  purchase, 
or  get  the  reversion  or  remainder  of  the  same  land,  but  the 
57 
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estate  for  life  will  be  merged,  having  regard  to  the  estate 
which  he  bath  gotten  in  the  reversion/'  So  far  as  these 
estates  united  in  the  same  person  there  was  a  merger.  And 
so  in  the  case  under  consideration.  The  legal  estate  of  the 
mortgagee  extended  to  the  whole  tract  covered  by  the  mort- 
gage; the  purchase  of  the  equity  extended  to  the  whole  except 
the  hundred  acres.  To  the  extent,  then,  of  the  union  of  these 
two  titles,  in  the  complainant,  there  was  a  merger  of  the 
equitable  right,  and  his  title,  to  the  extent  of  the  sale,  may  be 
considered  as  valid.  Whether  the  right  of  redemption  was 
liable  to  be  sold,  at  law,  on  execution,  in  this  State,  the  Court 
do  not  decide — they  are  inclined  against  it. 

The  second  ground  taken  by  the  defendant,  is  that  he  has  sus- 
tained damages  by  the  proceeding  of  the  defendant,  and  the 
defect  of  title,  which  raised  an  equity  against  the  demand  of 
the  complainant. 

As  it  regards  the  suit  by  the  mortgagee,  on  the  bond  com- 
plained of,  it  was  no  more  than  prosecuting  a  remedy  in  a 
legal  form.  The  defect  in  the  title  is  not  set  up  in  such  a 
form  as  to  authorize  the  Court,  in  a  suit  like  this,  to  inquire 
into  the  amount  of  damages  sustained,  if  any.  The  complain- 
ant is  liable  on  his  warranty,  and  to  that  the  defendant  must 
resort,  unless  he  shall  make  a  case  different  from  the  one  set  up 
in  his  answer. 

Should  the  complainant,  for  the  better  securing  of  his  title, 
ask  to  have  set  aside  the  sale  of  the  equity  of  redemption,  in 
order  that  the  entire  tract  may  be  sold  under  the  mortgage, 
the  Court  will,  probably,  permit  the  necessary  amendment  of 
his  bill  to  be  made. 

Some  objection  is  made  as  to  Smith,  the  mortgagor,  being 
made  a  party.    He  was  clearly  a  necessary  party. 

The  cause  will  be  continued  for  final  hearing  at  the  next 
term. 
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Executors  of  Dennis  vs.  Rider  and  others* 

The  mrety  by  giving  notie«  to  tbo  ertditor,  and  nqoeitlng  hiin  to  rao  the  principal  debtor, 
wbo  it  in  faillog  circumtancflt,  does  not  releafle  hlmaelf,  though  tlM  principal  ahould  faocomo 
lonohrant. 

The  rattof  of  tha  iorety,  ondor  such  cireonwtaneea,  it  in  equity. 

Wbaxa  the  obligee  cbangea  the  contract,  by  giving  longer  time,  A«.,  the  iorety  ia  dlicbaig- 
•d.    And  this  matter  may  be  let  up  at  law. 

In  mieh  a  caee  the  discharge  of  the  mtrety  does  not  depend  on  the  insolvency  of  the  oUigee, 
bnt  on  the  alteration  of  the  contract 

Bat  the  solvency  or  insolvency  of  the  principal  debtor  can  better  be  ascertained  in  ehan- 
eery,  where  his  answer  may  be  required. 

The  surety,  on  the  pigment  of  the  debt,  is  entitled  to  be  substituted  to  all  the  rights  of  the 
credluir. 

This  does  not  mean  that  the  original  obligation,  which  is  discharged  by  tlM  payment, 
ehall  be  assigned  to  the  surety;  bnt  mortgages,  itc, 

Messrs,  Rohbins  and  Welles  appeared  for  the  plaintiffs,  and 
Mr*  Logan  for  the  defendants. 

opinion  of  the  court. 

This  action  is  brought  on  a  promissory  note.  The  defend- 
ants pleaded  nonassumpsit;  and  four  special  pleas,  substan- 
tially, that  Pierson  was  the  security  of  the  other  defendants. 
That  he  gave  notice  to  the  agent  of  the  plaintiffs,  that  the 
principals  were  in  doubtful  circumstances,  and  requested  him 
to  commence  suit.  That  his  co-defendants  were  then  solvent, 
and  able  to  pay  the  amount,  but  the  plaintiffs  neglected  to 
bring  suit  until,  &c.,  at  which  time  their  co-defendants  became 
insolvent.     To  these  pleas  the  plaintiffs'  counsel  demurred. 

In  this  State  there  is  an  act  entitled  "an  act  for  the  relief 
of  sureties,  in  a  summary  way,  in  certain  cases,"  approved  24th 
March,  1819,  which  provides  that  the  surety  may  give  notice 
to  the  promisee  or  holder  of  the  note,  in  writing,  forthwith  to 


453  ILLINOIS. 


Snenton  of  Dannii  •.  KIder  maA 


sue,  &C.9  and  if  he  shall  fail  to  do  so  he  shall  forfeit  the  right 
to  recover  from  the  surety. 

The  pleas  are  not  £led  under  this  statute,  but  at  common 
law.  It  is  not  pretended  that  the  notice  to  the  holder  of  the 
note  was  given  in  the  manner  required  by  the  statute* 

To  sustain  these  pleas  the  case  of  Pain  v.  Packard^  13 
John,  Rep.  173,  is  relied  on.  In  that  case  it  was  said,  if  an 
obligee,  or  holder  of  a  note,  who  is  requested  by  the  surety 
to  proceed  without  delay  and  collect  the  money  of  the  princi- 
pal, who  is  ^  then  solvent,  neglects  to  proceed  against  the 
principal,  who  afterwards  becomes  insolvent,  the  surety  will 
be  exonerated.  That  case  was  decided  without  argument, 
and  no  authority  was  referred' to  except  a  decision  in  10  East. 
Rep.  34.  In  the  case  in  East,  there  was  a  plea  filed  similar 
to  the  pleas  in  this  case,  which  was  not  demurred  to.  Lord 
Ellenborougb  said — the  only  question  is,  whether  the  laches 
of  the  obligee,  in  not  calling  upon  the  principal  so  soon  as  they 
ou^t  to  have  done,  if  the  accounts  had  been  properly  examin- 
ed from  time  to  time,  be  an  estoppel,  at  law,  against  the  sure- 
ties. I  know  of  no  such  estoppel  at  law,  whatever  remedy 
there  may  be  in  equity. 

The  defendants^  counsel,  also,  relies  on  the  case  of  King 
V.  Baldwin  et  aL,  17  John.  Rep.  384.  That  was  an  appeal 
from  the  decision  of  the  Chancellor,  before  whom  relief  was 
asked  by  a  defendant,  against  whom  judgment,  as  surety,  had 
been  obtained.  He  pleaded  to  the  suit,  at  law,  that  the 
plaintiff  neglected  to  bring  suit,  although  specially  requested, 
on  the  ground  that  his  principal  was  about  to  become  insolvent. 
The  Court  overruled  the  evidence  under  the  plea.  A  motion 
was  made  for  a  new  trial,  but  not  prosecuted.  And  on  the 
ground  that  the  promisee  might  have  recovered  from  the 
promisor,  had  the  suit  been  prosecuted  as  requested,  the  bill 
was  filed  praying  relief. 
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Chancellor  Kent  dismissed  the  bill  on  the  ground  that  the 
complainant  was  entitled  to  no  reliefs  He  examined  the  doc- 
trine at  large,  and  maintained  that  there  could  be  no  relief  at 
law.  And  that  the  circumstances  of  the  case  entitled  him  to 
none  in  equity. 

In  the  Court  of  Errors  Judge  Spencer  reviews  the  opinion 
of  Chancellor  Kent,  and  reaffirms  the  doctrine  in  the  case  of 
PaiTie  y.  Packard.  The  judges  who  decided  that  case  were 
Thompson,  Gh.  Justice,  Spender,  Yaiiness,  Yates  and  Flatt. 

The  Court  of  Errors  being  equally  divided,  the  presiding 
officer  reversed  the  decision  of  the  Chancellor. 

Flatt,  Justice,  changed  his  opinion,  being  convinced  that  the 
decision  in  Paiiie  v.  Packard  was  erroneous.  Yates  concur- 
red with  him,  and,  if  I  mistake  not,  Yanness. 

In  the  case  of  The  Bank  of  Steubenville  v.  Administrators  of 
Carroll^  5  Hammpnd,  207,  the  defendant  pleaded  that  he  sign- 
ed as  surety,  &c.,  to  which  the  plaintiflf  demurred,  and  the 
Court  decided  that,  if  any  change  be  made  between  the 
creditor  and  the  surety  that  it  discharges  the  surety,  and  that 
his  defence  may  be  set  up  at  law  as  well  as  in  equity. 

A  case  is  cited  in  14  Weiid.  165,  in  which  it  was  held  that  a 
notice  to  the  agent  of  the  promisee  to  prosecute  the  principal, 
by  the  surety,  was  sufficient. 

The  rule  in  New  York  may  be  considered,  perhaps,  as  set- 
tled by  the  decision  above  cited  in  the  Court  of  Errors.  A 
decision  in  that  court  establishes  the  law  for  the  State  of  New 
York;  but  it  is  believed  that,  beyond  the  jurisdiction  of  that 
State,  the  decisions  of  the  Supreme  Court  are  chiefly  consulted 
as  authority. 

The  rule  is  well  established  that  where  an  indorser  has  be- 
come fixed  by  demand  and  notice,  if  the  holder  of  the  bill  shall, 
for  a  valuable  consideration,  agree  with  the  drawer,  or  ac- 
ceptor, to  give  him  more  time,  it  discharges  the  indorser. 
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McLemore  V.  Powell^  12  Wheat.  Rep.  554.  Bank  of  the 
United  States  v.  Hatch,  1  McLean's  Rep.  90.  Same  case,  6 
Peters'  Rep.  250.  This  is  upon  the  ground  that  the  surety 
has  a  right,  at  any  time  after  the  bill  becomes  payable,  to  pay 
the  holder,  and  be  substituted  to  all  his  rights.  Not  that  he  is 
entitled,  as  has  been  ruled  by  several  courts,  to  an  assignment 
of  the  bill,  because  that  is  discharged  by  the  surety,  but  he  is 
entitled  to  all  the  collateral  securities,  such  as  mortgages, 
pledges  of  personal  property,  &c.,  which  the  creditor  may 
hold.  But  if  the  creditor  make  a  contract  to  extend  the  time 
of  payment,  this  suspends  this  right  of  the  surety,  and  he  is, 
consequently,  released.  And  so  if  the  creditor,  without  the 
consent  of  the  surety,  changes  the  nature  of  the  obligation  of 
the  principal  in  any  respect.  In  these  cases  relief  may  be  had 
at  law.  The  question  is  not  whether  the  surety  has,  in  fact, 
been  injured,  but  whether  his  right  to  pay  the  bill  or  note  has 
not  been  suspended;  or,  whether  the  contract  has  not  been 
materially  altered  by  the  creditor  and  principal.  But,  until 
the  case  of  Paine  v.  Packard,  in  1 3  Johnson,  and  Tfie  Bank 
of  Steubenvilh  v.  Administrators  of  Carroll,  b  Ham.,  no  case 
has  been  found  where  relief  to  a  surety  beyond  this  has  been 
given  at  law. 

The  case  of  Paine  v.  Packard  introduced  a  new  rule.  It 
was  so  considered  by  many  of  the  most  learned  and  able  men, 
who  gave  opinions  in  the  case  of  King  y.  Baldwin,  in  17  John- 
son. And  this  rule  is  essentially  diflerent  from  the  one  which, 
prior  to  that  time,  had  been  recognized  at  law.  That  was 
founded  upon  an  essential  change  of  the  contract,  either  as  to 
the  time  of  payment,  or  the  acts  to  be  done,  without  the  assent 
of  the  surety.  But  the  case  of  Paine  v.  Packard  held,  if  the 
creditor  neglected  to  prosecute  the  principal,  on  being  requir- 
ed to  do  so  by  the  surety,  and  the  principal  proved  to  be  insol- 
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vent,  the  surety  was  discharged.  And  this  without  any 
indemnity  offered  by  the  surety,  as  to  the  costs  incurred. 

Now,  the  rule  has  been,  at  law,  that  the  creditor,  beyond 
demand  and  notice,  is  not  bound  to  active  diligence.  And 
there  seems  to  be  reason  in  this.  For  the  surety  confided 
more  in  the  principal  debtor  than  the  creditor.  The  creditor, 
until  the  surety  became  bound,  was  unwilling  to  trust  the  prin- 
cipal. Now,  if  the  creditor  or  the  surety  must  be  subjected 
to  inconvenience  and  expense  on  account  of  this  confidence, 
should  it  not  fall  upon  the  surety?  He  was  the  active  agent 
in  inducing  the  contract,  and  justice  would  seem  to  require 
that  to  save  himself  from  loss  he  should  again  become  active. 
And  this  is  an  established  principle.  In  pursuance  of  former 
decisions  he  could  pay  the  money  and  claim  all  the  rights  of 
the  creditor,  or  he  could  file  a  bill,  and,  on  the  special  cir- 
cumstances of  the  case,  ask  the  Court  to  compel  the  creditor 
to  bring  suit.  The  New  York  rule,  however,  gives,  at  law, 
the  same  effect  to  a  notice  as  results  from  a  decree  under  the 
former  rule. 

Now,  the  law  having  established  the  rule,  that  a  suit  in 
chancery  is  necessary,  it  would  seem  not  to  be  advisable  to 
change  it  on  mere  notions  of  policy  or  convenience.  But,  if 
this  question  were  now  open,  it  might  be  considered  a  matter 
of  doubtful  policy  to  adopt  the  New  York  rule.  There  are 
many  matters  which,  under  that  rule,  it  might  become  neces- 
sary to  investigate,  and  which  more  safely  and  properly  might 
be  examined  in  chancery  than  at  law.  Complicated  matters 
of  fraud,  connected  with  the  circumstances  of  the  principal 
debtor,  might  arise;  the  time  of  his  insolvency,  &c.,  which 
could  not  be  well  inquired  into,  or  understood,  without  his  an- 
swer, and  his  answer  can  only  be  required  in  chancery. 

In  a  plain  case  where  the  principal  debtor  was  solvent  when 
the  notice  was  given,  and  afterwards  became  insolvent,  it 
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would  seem  the  New  York  rule  would  be  sialutary.    But  such 
a  case,  it  is  presumed,  would  seldom  occur. 

The  former  rule  rested  upon  the  change  of  the  contract. 
This  was  a  matter  of  fact  and  of  law,  which  the  jury,  under 
the  instructions  of  the  Court,  could  determine.  But  whether 
the  surety  had  been  injured  by  the  neglect  of  the  creditor  to 
prosecute  the  principal  debtor,  must  often  give  rise  to  queft- 
tions  which  can  only  be  investigated  in  chancery.  The  old 
rule,  therefore,  seems  to  be  safer  and  better  than  the  new  one« 
And  this  is,  no  doubt,  the  reason  why  the  new  rule  has  had  so 
limited  an  influence. 

Mr.  Justice  Story,  in  his  Equity  Jurisprudence,  1  vcd.  592, 
sec*  639,  says — if  the  debt  is  due,  and  the  creditor  does  not 
choose  to  call  upon  the  debtor  for  payment,  the  surety  may 
come  into  equity  by  a  bill  against  the  creditor  and  the  debtor, 
and  compel  the  latter  to  make  payment  of  the  debt,  so  as  to 
exonerate  the  surety  from  his  responsibility.  In  cases  of  this 
sort,  he  says,  there  is  not,  however,  any  duty  of  active  dili- 
gence incumbent  upon  the  creditor.  It  is  for  the  surety  to 
move  in  the  matter.  But  if  the  surety  requires  the  exercise 
of  such  diligence,  and  there  is  no  risk,  delay,  or  expense,  to  the 
creditor,  or  a  suitable  indemnity  is  offered  against  the  conse- 
quences of  risk,  delay,  and  expense,  it  seems  that  the  surety 
has  a  right  to  call  upon  the  creditor  to  do  the  most  he  can  for 
his  benefit,  and  if  he  will  not  a  Court  of  Equity  will  compel 
him.  Ntsbit  v.  Smitli^  3  Bro.  Ch.  Rep.  579.  Hays  v.  Ward^ 
4  John.  Ch.  Rep.  133. 

In  the  333d  page,  sec.  337,  of  the  same  volume,  Mr.  Justice 
Story  says — whether  the  surety  can  thus  compel  the  creditor* 
to  sue  the  principal  or  not,  he  has  a  clear  right,  upon  paying 
the  debt  to  the  principal,  to  be  substituted  in  the  place  of  the 
creditor,  as  to  all  securities  held  by  the  latter  for  the  debt, 
and  to  have  the  same  benefit,  that  he  would  have  therein. 
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Longthomev.  Smnbume^  14  Yes*  163.     Wright  v*  Mosley^  1 1 
Ves.  12,  22.  . 

In  the  ease  of  Wright  v.  Simpwn^  6  Ves  7S4,  Lord  Eldon 
admits  that  the  surety  might  have  a  right  to  compel  the  cred- 
itor to  proceed  agaiast  the  debtor  under  some  circumstances. 
Bat,  then,  in  such  a.  case,  the  surety  is  compellable  to  deposit 
the  money  in  court  for  the  payment  of  the  creditor.  So  that, 
in  fact,  it  is  but .  the  case  of  an  indirect  subrogation  to  the 
rights  of  the  creditor,  upon  a  virtual  payment  of  the  debt  by 
such  a  deposit. 

A  surety  in  a  bond  will  be  released  when  the  obligee  does 
some  act  which  varies  the  terms  of  the  original  contract;  but 
forbearance  to  sue  is  not  such  an  act,  and  if  the  surety  think 
otherwise,  he  should  apply  to  the  Court  of  Equity  and  compel 
the  obligee  to  sue.    Bum  v.  Poang^Z  Dessau.  Rep.  6M. 

The  indulgence  granted  to  a  principal,  which  is  to  discharge 
from  his  engagement,  must  be  of  that  kind  whereby  the  value 
of  the  contract  is  changed,  or,  whereby  the  creditor,  without 
the  consent  of  the  surety,  and  by  his  own  act,  puts  it  out  of 
his  own  power  to  enforce  the  payment  of  the  debt  by  the  prin*. 
cipal.  It  does  not  mean  a  mere  forbearance  to  sue  the  princi- 
pal, which  a  Court  of  Equity,  on  application  of  the  surety, 
might  direct  him  to  do,  on  pain  of  foregoing  his  claim  against 
the  surety.     Buchanan  v.  Bardley^  4  Har.  and  McHen.  41. 

A  surety  apprehending  danger  from  the  delay  of  the  ered« 
iter,  may  come  into  this  court  and  compel  the  creditor  to  sue 
the  principal  debtor,  on  giving  an  indemnity  against  the  conse* 
quences  of  risk,  delay  and  expense.  Hayes  v.  Wardj  4  John. 
Oh.  Rep.  129. 

To  require  the  creditor  to  sue  the  prineipai  on  a  meni  notice 

of  the  surety,  without  an  indemnity,  when  the  surety  could 

not  be  induded  in  the  suit,  would  seem  to  b^  unreasonable. 

Upon  the  whole  we  think  that  the  case  of  Paim  v.  Packard 
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18  npt  sustained  by  authority,  and,  on  prmciple,  it  is  pot  rec- 
ommended  by  such  considerations  of  policy,  as  should  lead  to 
the  adoption  of  the  rule  sanctioned  by  it.  We  think  it  safer 
to  follow  the  old  rule,  which  is  well  established  in  practice. 
The  demurrer  to  the  pleas  is  sustained*  Judgment  for  the 
plaintiff,  with  stay  of  execution,  until  the  next  term,  by  con- 
sent, &c 


Shurlds  vs.  Tilson  and  Pitkin. 

Tbera  IM  two  mote  of  f  Mag  notleo  of  tho  dlMolation  of  a  ooiMvUnnlilp,  whkh  wfll 
dliehargo  an  oatgolng  partner. 

One  la  expreai'notlce,  by  clicalar  or  otherwlie,  to  thoae  with  whom  the  firm  has  had  deal- 
Inga. 

The  otter  Iqr  paMleatlon  la  aomaniwwpaper  of  general  ciftvlatlBn. 

Thia  latter  notke  la  eonctaalTe  on  thoae  who  had  not  had  deaUnga  with  the  firm.  And  aa 
to  thoae  who  have  had  deallaga  with  the  firm,  aneh  a  publication  would  be  reeelved  aa  erl- 
denee  to  the  Jnry,  who  moat  determine,  from  aH  the  elrenmataneea  of  the  eaae,-  whether  tte 
paitf  hadnotlee. 

A  pernn  who  deala  with  an  iadlTldnal,  and  exerdaea  a  power  to  bind  another,  ahonld 
make  aome  Inquiry  Into  hla  right  te  do  ao. 

Messrs.  Davis  and  Forman  appeared  for  the  plaintiff^  and 
Messrs.  Baher  and .  for  defendants. 

OPINION  OP  THE  COURT. 

This  action  is  brought  by  the  plaintifl^  as  assignee  of  certain 
bills  or  promissory  notes,  which  purported  to  be  signed  by  the 
defendants,  and  dated  the  8tb  of  May,  1839,  and  the  23d  of 
July  following. 

The  defendants  were  partners  in  merchandizing,  at  Quincy, 
in  this  State,  until  the  19th  April,  1839,  when  their  partner 
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fthip  was  dissolved;  of  which  notice  was  given  at  the  abave 
date^  in  a  newspaper  published  at  Quincy.  Both  the  defend- 
ants resided  at  that  place. 

The  plaintiff  is  a  citizen  of  St.  Louis,  in  Missouri.  From 
the  indorsemtats  on  the  bill  it  would  seem  that  this  suit  is 
brought  for  the  benefit  of  the  Bank  of  St.  Louis.  It  is  not 
pretended  that  either  the  bank  or  the  plaintiff  had  any  dealings 
with  the  defendants  during  their  partnership.  Asd  the  only 
question  is,  whether  such  notice  of  the  dissolution  of  the  part- 
nership has  been  given  to  exonerate  Tilson  from  liabflity  on 
the  bills.  They  were  drawn  by  his  late  partner,  Pitkin,  and 
signed  in  the  name  of  the  partnership. 

There  are  two  modes  of  giving  notice  of  the  dissolution  of  a 
partnership,  which  shall  put  it  out  of  the  power  of  either  part- 
ner to  bind  the  other. 

The  first  is  k  special  notice,  by  a  circular  or  otherwise,  of 
the  dissolution,  to  those  persons  with  whoiin  the  partnership 
had  had  dealings.  This  is  the  safer  and  more  advisable  course. 
And  until  this  notice  be  given,  either  expressly  or  construe- 
tively,the  partnership  may  be  still  bound  after  the  dissolution. 
And  the  partners  are  bound,  where  the  act  purports  to  be  a 
partnership  act,  without  notice,  whether  it  be  done  with  a  cus- 
tomer or  a  stranger. 

The  second  mode  of  giving  notice  is  by  a  publication  in  a 
gazette.  This  publication  of  the  dissolution  is  admissible  as 
evidence,  but  Mr.  Gaw,  in  his  Treatise  on  Partnership,  page 
980,  says — that  it  is  of  little  avail,  unless  it  be  shown  that  the 
party  entitled  to  notice  was  in  the  habit  of  reading  the  gazette. 
Oodfrey  v.  Tumbull,  1  Esp.  N.  P.  C.  371.  Leestm  v.  Haltj 
1  Starkie,  N.  P.  G.  1 86.  He  says,  indeed,  that  an  advertise- 
ment in  a  common  newspaper  is  not  even  admissible,  without 
proof  that  the  party  took  in  the  paper,  in  the  case  above 
cited,  from  1  Starkie,  Lord  Ellenborou^  said-— that  he  would 
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receive  evidence  of  the  advertisement  in  th^  gazette,  bat  that, 
unless  it  were  proved  that  the  party  was  in  the  habit  of  readr 
ing  the  Gazette,  the  evidence  would  be  of  little  avail.  And  his 
Lordship  was  of  opinion,  that  the  advertisement  in  the  Times, 
was  not  admissible  at  all  without  proof  that  it  was  taken  in  by 
the  party.  From  these  remarks  it  would  4ieem  that  the  Ciazette 
was  the  paper  in  which  such  notices  usually  appeared,  or  were 
required  1^  be  published,  and,  therefore,  a  notice  published  in 
that  was  admissible  in  evidence,  on  a  different  princijde  from 
a  notice  in  the  Times*    ^ 

In  the  case  of  Jenkins  v.  Bhard^  1  Stafkie,  41 8«  .  The  notice 
in  the  Gazette  being  read,  the  defendants  proved  that  a  similar 
advertisement  had  been  inserted  once  in  the  Morning  Cronicle, 
and,  also,  that  the  plaintiffs  took  in  the  latter  paper.  Lord 
EUenborough  was  of  opinion  that  it  was  admissible,  and  refer- 
red to  a  case  where  a  party  was  sought  to  be  afiected  with 
notice  of  an  advertisement  contained  in  a  weekly  provincial 
paper;  in  that  case  the  paper  was  Dot  only  delivered  at  the 
house,  but  the  party  was  seen  to  read  it.  Upon  the  whole  his 
Lordship  submitted  the  evidence  to  the  jury,  and  informed 
them  that  it  was  for  them  to  say  whether,  under  all  the  cir- 
cumstances, the  plaintiffs  had  notice.  He,  at  the  same  time, 
remarked — it  would  be  a  more  prudent  course  to  send  circu- 
lars to  all  with  whom  the  parties  had  dealings^ 

The  Court  of  King's  Bench,  however,  have  recently  decid- 
ed, in  the  case  of  Wright  v.  Puiham^  2  Chitt.  Rep.  131,  that 
notice  in  the  Gazette,  is  notice  to  all  the  world  of  the  dissolo- 
tion  of  a  partnership.  In  that  case  it  did  not  appear  that  the 
party  had  had  actual  notice  of  the  dissolution.  Thb  deoisicm 
conflicts  with  some  of  the  nisi  prius  decisions  above  cited,  and 
of  course  overrules  them.  And  from  this  decision  the  law 
teems  to  be  now  settled  in  England,  although  the  report  of 
the  case  is  yery  short  and  unsatis&ctory,  that  a  publication 
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in  the  Gazette  is  sufficient  notice  of  the  dissolution  of  a  part- 
nership. And  that  the  question  there  now  is^  not  whether 
notice  was,  in  fact,  given  to  the  party,  but  whether  it  was 
published  in  the  Gazette.  It  is  known  that  newspapers  are 
sold  in  London  by  the  curlers,  and  not  delivered  to  subscrib- . 
«rs  as  in  this  country.  This,  however,  can  make  no  difference 
as  to  the  publication  of  the  notice. 

In  the  case  of  Lansing  v.  Ten  Eyckj  2  John.  Rep.  300,  it 
was  held  that  a  notice. of  the  dissolution  in  the  public  papers 
is  conclusive  upon  all  persons  who  have  had  no  previous  deal- 
ings  with  a  copartnership.  *  But  as  to  such  persons  as  have 
had  dealings  with  a  copartnership,  it  is  not  so  to  be  consider- 
ed, unless,  under  the  circumstances,  it  appears  satisfactory  to 
the  jury  that  it  operated  as  a  notice.  Bristol  v.  Sprague^ 
7  Wend.  Rep.  423.  Graves  V.  Merry ^  6  Cowen's  Rep.  701. 
6  John.  Rep.  147,  148.  MowcUt  v.  Howlandj  3  Day's  Rep. 
^53.    Martin  v.  Walton^  \  McCord's  Rep.  16. 

Prudence  requires,  when  an  individual  by  his  act  assumes  the 
right  to  bind  another,  that  some  inquiry  should  be  made  into 
his  power  to  do  so.  And  even  to  a  stranger,  and  especially  a 
bank,  to  whom  the  bill  was  negotiated.  It  would  seem  not  to 
impose  an  unreasonable  diligence  to  inquire  whether  a  partner- 
ship, which  formerly  existed,  be  still  subsisting.  The  Court  i 
instructed  the  jury  that  if  they  shaH  find  there  was,  in  good 
&ith,  a  dissolution  of  the  copartnership  between  the  defend- 
ants, and  that  notice  was  published  of  the  same,  on  the  19th 
of  Aptil,  in  a  newspaper  of  general  circulation,  at  Quincy,  it 
was  sufficient  to  discharge  Tilson  from  liability  in  this  action. 

The  jury  assessed  damages  against  the  other  defendant  on 
default,  and  fonnd  in  favor  of  Tilson. 
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Batard  vs»  Latrt. 

A  letter  written  within  a  reMonaWe  time  before,  or  afteri  the  date  of  a  Mtt  of  ezdiaii(e, 
deeeriblng  it,  and  promMng  to  accept  it,  la  a  Tirtoal  aeceptanee. 

An  anthoritjto  drawaeveral  hllieof  axehange,  pajabla  at  qMelllad  partodih  with  an  mmt- 
ance  that  tha  bflia  iboiild  ba  paid,  ii  an  aeceptanee  to  the  penon  wbotakaa  tlie  UIl  onlha 
credit  of  meh  an  anthoiltj. 

Messrs.  Cowles  and  Ertim  appeared  for  the  plaintifi^  and  Mr. 
for  the  defendant. 


OPINION  OF  THE  COUET. 

This  was  an  action  of  assumpsit  against  the  defendant^  a^ 
acceptor  of  two  bills  of  exchange^  for  $1,000  each,  dated  Dec 
13,  1838,  drawn  on  the  defendant,  in  favor  of  plaintiff,  at  Pitts- 
burg, where  plaintiff  resides,  by  one  James  Gonsalis. 

Issue  was  joined  on  the  defendant's  plea  of  nonassumpsit, 
and  a  jury  impanneled  to  try  the  same.  # 

The  plaintiff  gave  in  evidence  to  the  jury  the  following  let- 
ter, vnritten  by  the  defendant  to  the  said  Gonssjis,  the  drawer 
of  the  bills  in  question: 

^  Ufpsr  Alton,  Oct.  1 2, 1 838. 
•  James  OonsaliSj  Esq.:  . 

Dear  Sir — You  are  hereby  authorized  to  draw  on  me  for 
one  thousand  dollars,  at  ten  days  sight;  for^ne  thousand  dol- 
lars, at  four  months;  for  two  thousand  dollars,  at  eight  months, 
and  for  one  thousand  dollars,  at  twelve  months^  and  your  drafts 

shall  be  duly  paid. 

Yours,  &c., 

H.  K.  LATHY." 

Proof  was  made  of  the  hand  writing  of  Gonsalis,  the  drawer 
of  the  bills,  and  the  bills  then  wgre  permitted  to  be  read  to  the 
jury. 
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It  was  contended  by  the  plaintiflPs  counsel  before  the  jury^ 
and  the  principle  so  laid  down  by  the  Court,  that  a  letter  written 
within  a  reasonable  time,  before  or  after  the  date  of  a  bill  of 
exchange,  describing  it  in  terms  not  to  be  mistaken,  and  prom* 
ising  to  accept  it,  is,  if  9hown  to  the  person  who  afterwards 
*  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance, 
bmding  the  person  who  makes  the  promise. 

li  the  case  of  Mason  v.  Hunt^  Doug.  Rep.  296,  Lord  Mans- 
field said:  ^  There  is  no  doubt  but  that  an  agreement  to  accept, 
may  amount  to  an  acceptance  f  and  it  may  be  couched  in  such 
words  as  to  put  a  third  person  in  a  better  condition  than  the 
drawer.  If  one  man,  to  give  credit  to  another,  make  an  abso- 
lute promise  to  accept  his  bill,  tlie  drawer,  or  any  other  person, 
may  show  such  promise  upon  the  exchange,  to  get  credit,  and 
a  third  person,  who  should  advance  his  money  upon  it,  would 
have  nothing  to  do  with  the  equitable  circumstances  between 
the  drawer  and  the  acceptor." 

It  has  been  held,  however,  that  this  rule  only  extended  to  a 
bill  in  esse^  at  the  time  of  making  \he  promise.  More  recent 
decisions,  made,  upon  a  careful  review  of  all  the  adjudicated 
cases,  extend  the  rule  to  a  bill  not  in  esse,  at  the  time  of  making 
the  promise  to  accept.  McKim  v.  Smithy  1  HalPs  Law  Journal, 
485.  Payson  v.  Coolidge^  2  Gallison,  233.  Which  latter  case 
was  affirmed  by  the  Supreme  Court  of  the  United  States.  2 
Wheat.  66.  1  Gall.  Rep.  630.  McEvers  v.  Mason,  10  John. 
Rep.  207.     15  lb.  6. 

In  the  case  of  Wilson  v.  Clements,  3  Mass.  Rep.  1,  it  is  held, 
^that  an  agreement  to  accept  a  bill  when  drawn,  if  shown  to 
a  third  person  within  a  reasonable  time  after  the  agreement  was 
made,  and  he  take  a  draft  on  the  credit  of  it,  such  agreement  is 
a  virtual  acceptance.^ 

.  In  Pillans  and  Rose  v.  Mierop  and  Hopkins,  Burr.  Rep.  1663, 
it  was  held  that  ^  a  promise  to  accept  bills,  to  be  drawn  at  a 
future  day,  was  tantamount  to  an  acceptance  of  them." 
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Lord  EUenborough,  in  Clark  v.  Cook^  4  East.  57,  70^  says: 
^It  has  been  laid  down  in  so  mtmycases^  that  a  promise  that  a 
billy  when  due,  shall  meet  due  honor,  amounts  to  an  accq^tance^ 
and  that,  without  sending  it  for  a  formal  acceptance  in  writings 
that  it  would  be  wasting  words  to  refer  to  books  on  the 
subject." 

An  authority  to  driiw  a  bill,  is  virtually  an  acceptance  .of  the 
bill,  drawn  in  conformity  to  it.  9  Mass.  Rep.  11.  2  Wend. 
Rep.  545;  Ib«  414;  lb.  12,593.  Boyce  and  Henry  v*  Edwards^ 
4  Peters*  Rep.  121.  Par  tons  v.  Armor  and  Oakey^  3  Peters, 
426.     Townsley  v.  Surall,  2  Peters'  Rep.  182. 

The  jury  found  a  verdict  for  the  plaintiff. 


ScuDDER  vs*   Andrews  and  others. 

IJTlwratlMaedoa  toon  apnimiaory  liota,  afatlan«f  tba  eowldqraUDii  !■  agood 

And  it  !■  Immateriil  wbeUier  tb«  contideralioQ  wu  land,  or  other  propvtj. 

A  partial  failare  of  eoniidaraiion  can  not  be  Mt  ap  m  matter  of  defonoe. 

On  thli  point  there  ie  a  eonflietlon  in  the  decided  eaiee,  bat  the  weight  of  anthorlty-  raQofaei 
a  total  fallnre  of  tlie  coneideratloa* 

Where  the  deftndaota  gave  their  note  fbr  a  treet  of  land,  wliieb  tiehmged  to  the  United 
Btatee,  and  to  which  tlie  plaintUT  oonld  have  no  title,  the  defendants  may  plead  the  ftict,  to  an 
action  on  the  note. 

A  contract  in  violation  of  law«  or  againit  pnbUe  policy,  can  not  be  enibreed. 

Messrs.  IT  Wolf  and  Chickering  appeared  for  the  plaintiff, 
and  Mr.  Logan  for  the  defendants. 

OPINION  or  THB  COURT. 

This  action  is  brought  for  the  consideration  of  a  certain  tract 
of  land,  sold  by  the  plaintiff  to  the  defendants,  situated  in  Mis- 
souri.   Defendants  pleaded  a  ftdlure  of  consideration,  by  a 
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defect  of  title.  And,  also,  that  the  land  sold  waB  a  part  of  the 
public  domain,. and  had  never  been  sold,  or  offered  for  sale,  by 
the  United  States,  and  that  the  contract  was  against  the  law, 
tukd  the  policy  of  the  law. 

To  these  pleas  the  plaintiff  demurred. 

In  support  of  this  demurrer,  it  is  contended  that  the  remedy 
of  the  defendant,  for  any  defect  of  title,  is  on  his  contract,  or 
deed,  if  he  received  one,  and  not  in  this  form  $  that,  if  there  was 
a  covenant  of  warranty,  that  constituted  a  consideration,  no 
firaud  betog  ailedged. 

And,  as  it  regards  the  other  ground,  that  the  purchase  may 
be  considered  as  «  chancing  bargain,  to  which  the  rule  o{  caveat 
emptor  applies,  the  cases  of  Moggeridge  v.  Jones^  14  East's  Rep. 
486,  and  3  Oampb.  38,  S.  C,  are  cited.  The  action  was  brought 
by  the  drawer  against  the  acceptor.  The  plaintiff  agreed  to  let  a 
house  to  the  defendant  for  twenty  one  years;  and,  in  consid- 
eration of  £500,  to  be  paid  by  three  bills,  to  be  drawn  by  the 
plaintiff,  and  accepted  by  the  defendant,  agreed  to  execute  a 
lease  for  that  term.  The  bill  in  question,  and  two  others,  were 
drawn  and  accepted,  accordingly,  and  the  defendant  was  im- 
mediately let  into  possession;  but  the  plaintiff  refused  to  execute 
the  lease.  It  was  urged,  therefore,  that  the  consideration  had 
failed.  But  Lord  EUenborough,  and,  afterwards,  the  Court,  on 
a  motion  for  a  new  trial,  held  tliat"*  this  was  no  defence  to  the 
action;  that  the  defendant  was  bound  to  pay  the  bills,  and  might 
have  his  remedy  on  the  agreement,  fornone^cecution  of  the 
lease. 

That  was  a  case  in  which  there  was  only  a  partial  failure  of 
consideration.  The  defendant  was  in  possession  of  the  prem- 
ises; and  the  decision  was  made  upon  the  ground,  that  the 
failure  of  the  consideration  was  partial,  and  not  total.  On  this 
point  there  is  some  conflict  in  the  authorities,  in  this  country 
and  in  England. 
59 
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Mr.  Chitty,  in  his  treatise  on  Bills,  (ed.  1839)  86,  says  a  sub- 
sequent failure  of  the  consideration  for  which  a  bill  or  note  has 
been  given,  either  in  the  whole  or  in  part,  when  of  definite 
amount,  such  as  the  nonperformance  of  a  condition  precedent, 
frequently,  between  the  original  parties  or  their  representatives, 
affords  a  defence,  entirely  or  partially.  And  this  doctrine  is 
sustained  in  the  case  of  Lewis  v.  Cosgrave^  2  Taunt.  Rep.  3. 
Weston  V.  Doums^  Doug.  Rep.  23.  Parser  v.  Wells^  Cowp. 
Rep.  118.  Towers  v.  Bai-rett^  1  Term  Rep.  183.  Peake  Rep. 
38.  Spalding  v.  Vandercookj  2  Wend.  Rep.  431.  But  the 
weight  of  authority,  and  especially  the  modern  decisions,  is, 
that  unless  there  has  been  fraud,  a  partial  failure  of  consideration 
can  not  be  set  up  as  a  defence.  Morgan  v.  Richardson^  1 
Campb.  40.  7  East.  483.  Solomon  v.  Turner^  1  Stark.  Rep. 
51.  Tyre  v.  Gwynne^  2  Campb.  Rep.  346.  Basienv.  Btttler^ 
7  East.  Rep.  479.  Obbard  v.  Betham,  Moody  &  Walk.  Rep. 
483.  Orayy.  Coz^  4  Barn.  &  Aid.  Rep.  108.  Laing  v.  Fid- 
geon^  6  Taunt.  Rep.  108.  Washburn  v.  Picot^  3  Devereux's 
Rep.  390.    Harlan  V.  Read^  Ohio  Rep.  (cond.)  578. 

The  plaintifTs  counsel  also  cited,  to  sustain  the  demurrer, 
Doug.  Rep.,  Bree  v.  Holdek^  B55]  and  3  Pick.  Rep.  452; 
Young  ,v.  Triplett^  5  Litt.  Rep.  247;  and,  also,  Sugden  on 
Vend.,  from  1  to  8.  The  note,  having  been  given  in  Missouri, 
constitutes  no  objection  to  an  inquiry  into  its  consideration. 

The  plea  sets  up  a  total,  and  not  a  partial,  failure  of  the  con- 
sideration, for  which  the  note  was  given.  And,  whether  this 
was  land  or  personal  property,  can  make  no  difference.  Nor 
is  it  perceived,  in  such  a  case,  that  it  can  be  important  whether 
the  instrument  given  by  the  plaintiff  to  the  defendant,  as  evi- 
dence of  title,  was  a  deed  of  conveyance,  or  an  agreement  to 
convey.  If  the  plaintiff  had  no  title  or  claim  to  the  land,  which 
is  asserted  in  the  plea,  and  admitted  by  the  demurrer,  the  de- 
fendant has  a  right  to  set  up  that  fact,  as  a  defence  to  an  action 
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on  the  note.  Why  should  he  be  driven  to  his  action  on  the 
wanrafity^  if  a  warranty  deed  were  given?  of  which,  liowever, 
there  is  no  evidence.  This  would  require  the  defendant  to  pay 
the  money,  and  then  sue  the  plaintiff,  on  his  warranty,  for  the 
same  money,  and  recover  it  back  again,  if  the  plaintiff  should 
be  solvent.  Such  a  course  would  defeat  the  ends  of  justice, 
and,  at  best,  would  be  dilatory  and  expensive*  If  the  defendant 
had  entered  into  the  possession  of  the  premises,  and  enjoyed 
them,  it  would  be  cl^ar  that  this  defence  could  not  be  set  up; 
ibr,  then,  there  would  be  only  a  partial  failure  of  consideration, 
which  would  not  be  a  matter  of  defence. 

H  In  the  case  of  Tilloison  v.  Graves^  4  N.  Hampshire  Rep.  444, 
where  the  consideration  of  a  promissory  note  was  a  tract  of 
land,  which  was  to.  be  conveyed,  but  the  promisee  dying  be- 
fore the  ccNQveyance,  and  being  insolvent,  it  was  held  that  the 
maker  had  a  right  to  .treat  the  note  as  ar nullity  •  Where  a  note 
was  given  for  the  purchase  money  of  land,  the  title  to  which 
fails,  the  note  can  not  be  recovered.  Rice  v.  Goddard^  14 
Pick.  293.  Hartwell  v.  McBeth^  Har.  Del.  Rep.  363.  Bowles 
V.  Newlyy  2  Blackf.  Rep.  364.  Lofland  v.  Russell,  Wright's 
Rep.  438. 

If  the  plea  alledged,  as  the  ground  of  failure  of  consideration, 
that  the  plaintiff  had  failed  to  convey,  merely,  it  would  be 
clearly. bad,  as  was  ruled  in  the. case  of  Freligh  v.  Piatt,  6 
Gowen's  Rep.  494. 

In  the  case  of  Cailett  v.  McDmoell,  4  Blakf.  Rep.  556,  which 
was  aa  action  on  a  promissory  note,  the  third  plea  stated  that 
the  note  was  given  for  a  part  of  the  consideration  of  a  tract  of 
land,  which  the  plaintiff  was  to  convey  to  the  defendant  free 
from  incumbrances,  which  he  had  not  conveyed.  And  the 
fourth  plea  was  similar,  except  that  it  stated  that  the  land  was 
to  be  conveyed  in  fee  simple,  by  a  good  and  sufficient  deed  of 
conveyance,  with  the  usual  covenant  of  warranty,  and  that  it 
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had  not  been  so  conveyed.  Replication  to  the  lecoad  plea, 
which  was  similar  to  the  third,  admitting  the  consideration  of 
the  note,  as  alledged,  and  stating  that,  on  the  9th  March,  1 636, 
the  plaintiflT  had  folly  complied  with  his  agreement,  by  ezeco- 
ting,  and  delivering  to  the  defendant,  a  good  and  soflBoient  wax^ 
ranty  deed  for  the  land.  Held,  on  general  demurrer,  that  the 
third  and  fourth  pleas^  and  the  replication  to  the  second  plea, 
were  sufficient. 

In  Archer  v.  Bainfmrd^  '3  Starkie's  Rep;  175,  th^  bill  was 
given  in  part  consideration  for  real  estate — ^plea  of  fraud,  and 
failure  of  consideration,  &c.  Abbott^  C.  J.«  was  of  opinion  that, 
inasmuch  as  the  defendant  had  not  repudiated  the  contract,  but 
had  retained  possession  of  part  of  the  premises,  and,  as  conse- 
quently, the  consideration'had  not  wholly  failed,  it  was  impos- 
sible to  say  the  bill  was  utterly  void.  To  the  same  efiect  was 
the  decision  in  the  case  of  AUoway  v.  Sibert^  3  Blackf.  Rep. 
401.  I^Mler  and  another  v.  Westldke^  2  Bam.  &  AdoL  Rep. 
150. 

In  the  case  of  Oreenkafv^  Cook^  8  Wheat.  Repb.  1 3,  the  Court 
say,  on  the  first  exception  it  has  been  ai^ed,  that  there  is  a 
failure  of  b^nsideration,  which  constitutes  a  good  defence  to 
this  action. 

Without  deciding  whether,  after  receiving  a  deed,  the  de- 
fendant could  avail  himself  of  even  a  total  failure  of  considera- 
tion, the  Court  is  of  opinion  that,  to  make  it  a  good  defence,  in 
any  case,  the  failurlB  must  be  total.  The  prior  mortgage  of  the 
premises,  and  the  decree  of  foreclosure,  do  not  produce  a  total 
failure  of  consideration.  The  equity  of  redemption  inay  be 
worth  something--*this  Court  can  not  say  how  much;  nor  is 
the  inquiry  a  proper  one  in  a  court  of  law,  in  an  action  on  the 
note. 

Upon  the  whole,  we  think  the  plea  is  good,  and  the  demurrer 
must,  therefore,  be  overruled. 
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As  this  decides  the  case,  it  is  unnecessary  to  examine  the 
other  plea,  which  sets  up,  that  the  contract  was  in  violation  of 
kw  and  public  policy* 

If  the  facts  sustain  this  plea,  diere  can  be  no  doubt  that  it  is 
a  good  defence.  No  contract  is  valid  which  is  made  in  contra* 
▼ention  of  the  law,  or  of  public  policy.  Entries  upon  the  public 
land  for  settlement,  or  as  trespassers,  have  been  forbidden,  by 
act  of  Congress,  under  severe  penalties.  But  whether  this  law 
has  not  been  modified,  or  abrogated  by  subsequent  acts,  giving 
preemptive  rights,  and  encouraging  such  setdements,  is  a  ques* 
tion  which  we  deem  it  unnecessary  to  examine  in  this  case. 


Gale  vs*  Norris  and  Burr. 

Book!  of  Mcoiuili  arenoterldoiies  «t  eonudoii  law. 

But  Mtrtof  DMl«i^  a  elfrk,^bo  ta  dftmA,  an  avManet. 

The  original  book,  bowtvar,  mint  be  prodaeed.    A  eopy.ftom  it  can  AOt  be  reeelved. 

To  make  the  entriea  erldenee,  tbey  most  bave  twen  ragalarly  entered,  and  tbe  booka,  upon 
tbelr  Dmo,  moat  haye  tbe  appearance  of  flUrneai. 

.  Tbe  rale  on  whkb  tUa  evidence  ia  edmlned,  appUee  to  aD  mattaia  of  enttlaa  made  In  a 
Ngoiar  couie  of  boaineai  by  a  peraon,  belbre  bla 


Messrs.  Cowles  and  Erum  appeared  for  the  plaintiff,  and 
Mr.  Strang  for  the  defendants. 


OPINION  OF  THB  OOURT. 


This  is  a  motion  for  a  new  trial,  and  it  turns  upon  exceptions 
taken  to  a  deposition  at  the  last  term,  which  was  then,  on  the 
trial  of  this  case,  admitted  in  evidence.  The  motion  was  con- 
tinued from  that  term. 
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The  deposition  was  introduced  to  prove  a  book  account  of 
the  plaintiff,  who  resides  at  New  Orleans,  where  the  transac- 
lions,  which  led  to  this  suit,  were  had,  and  where  the  books  of 
the  plaintiff  now  are. 

The  witness  states  that  he  was  clerk  in  the  commission  house 
of  the  plaintiff,  at  New  Orleans;  that  he  has  exa^nined  the  ao-> 
counts  on  the  book,  and  the  items  copied  by  him,  end  particu- 
larly designated,  are  correct.  They  are  items  advanced  by  the 
plaintiff  to  fit  out  a  vessel,  &c.,  and  of  which  he  had  personal 
knowledge.  There  are  some  other  items  charged  in  gross,  to 
wit:  one  for  f  361,  and  others,  amounting  to  $700,  which  were 
entered  by  the  book-keeper,  who  L<<now  deceased.  Of  these 
items  the  witness  has  no  personal  knowledge.  They  are  such 
articles  as  are  usually  furnished  on  similar  occasions,  and  they 
are  set  down  at  the  customary  prices;  but  the  witness  knows 
nothing  of  their  delivery. 

This  deposition  was  permitted  to  be  read  as  evidence  at  the 
last  term,  and  the  question  now  is,  whether  it  should  have  been 
admitted. 

Books  of  accounts  are  not  evidence  at  comnnfon  law.  But 
books  are  received  as  evidence  under  peculiar  circumstances; 
as,  where  the  entries  have  been  regularly  made  by  a  clerk,  who 
is  deceased.  In  many  of  the  States  this  subject  is  regulated  by 
statute,  and,  in  others,  there  have  been  certain  rules  established 
as  to  the  admission  of  books  in  evidence,  not  entirely  in  accord- 
ance with  the  established  law  of  evidence. 

The  leading  case  on  this  subject  is  Lord  Torrington's,  re- 
ported in  1  Sajk.  Rep.  ^85.  In  that  case  it  was  held  that,  in 
an  action  of  assumpsit,  where  the  usual  course  of  the  plaintiff's 
dealings,  who  was  a  brewer,  appeared  to  be,  that  his  drayman 
should  come  every  night  to  the  clerk  of  the  brewhouse,  and 
give  him  an  account  of  the  beer  delivered  out  by  them,  which 
he  set  down  in  a  book  kept  for  the  purpose,  and  the  drayman 


JUNE  TERM,  1841.  471 

Gala  V.  Nonii'  and  Barr. 

s^€d  it.  The  drayman  died:  his  entries,  signed  by  him,  were 
held  to  be  good  evidence,  on  proof  of  his  hand-writing. 

If  the  person,  who  made  the  entry,  was  employed  as  shop- 
man or  clerk  to  deliver  goods,  &c.,  and  he  is  since  dead,  an 
entry  made  by  him  will  be  evidence,  under  certain  restrictions. 
Cooper  v.  Marsden,  1  Esp.  N.  Pr  6y  2. 

The  entries  in  a  book  are  rejected,  on  the  ground  that  they 
are  mere  hearsay,  and  can  only  be  made  evidence' by  some 
extrinsic  circumstance. 

Some  of  the  English  authorities  considered  the  evidence  ad- 
missible, in  Lord  Tohrington's  case,  on  the  ground  ih&t  the 
entry  was  made  against  the  interest  of  the  party  making  it. 
However  this  may  have  be'en  viewed  in  certain  cases,  it  is  not 
the  light  in  which  the  principle  of  that  case  has  been  generally 
considered^ 

The  rul^s  of  evidence  were  formed  and  modified  to  meet  the 
exigencies  of  human  transactions,  and  to  conduct  the  mind  to 
truth;  that  they  should  be  matured  and  expanded,  so  as  to  meet 
the  complicated  and  growing  relations  of  society,  was  to  be 
desired  and  Expected.  But  these  rules  are  not  to  be  lightly 
departed  from.  Where  they  fail  to  meet  the  endless  variety  of 
facts  in  cases  which  arise,  they  afford  principles  susceptible  of 
expansion,  so  as  to  apply  to  the  leading  facts  in  every  contro- 
versy. 

Mere  entries  in  a  book  of  accounts  are  not  evidence,  wheth- 
er made  by  the  party  himself  or  his  clerk.  But  where  entries 
were  made  by  a  party  against  himself,  they  w^re  held  to  be 
evidence,  in  case  of  his  death.  This  was  upon  the  grou9d,that 
he  could  have  had  no  ihotive  to  make  a  false  entry.  And  this 
principle  was  eventually  applied  ta a  clerk,  where  his  entries 
were  regularly  made,  and  the  books,  upon  their  face,  were  fair. 
In  the  case  of  Nicholls  v.  Webb^  8  Wheat.  Rep.  457,  the  Court 
say:  ^we  think  it  a  safe  principle,  that  memorandums  made 
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by  a  person  in  the  ordinary  course  of  bis,  of  acts  or  matters 
which  his  duty  in  such  business  requires  him  to  do  for  others, 
in  case  of  his  death,  are  admissible  evidence  of  tiie  acts  and 
matters  so  done.  It  is,  of  course,  liable  to  be  impugned  by  other 
evidence,  and  to  b^  encountered  by  any  presumptions  or  facts 
which  diminish  its  credibility  or  certainty*" 

And  it  is  now  fully  settled,  that  the  entries  of  his  deceased 
clerk,  in  the  books  of  a  merchant,  are  evidence  in  his  behalf, 
the  band-writing  being  proved.  Clark  v.  Magmdar^  2  Har.  &; 
John.  Rep.  77.  Welsh  v.  Barrett^  1$  Mass.  Rep.  386.  Broum 
V.  Browrif  2  Wash.  Rep.  151.  Union  Bank  v.  Knapp^  8  Pick. 
Rep.  96.  PatUnCs  Administrators  v.  Craig^s  Administrators^ 
7  Serg*  &  Rawle,  126.  Hood  v.  Rteve^  3  Garr.  &  Payne,  533. 
Halliday  v.  Martinet^  20  John.  Rep.  168.  Wilbur  v.  Selden^ 
Gowen^s  Rep.  1 62. 

Had  the  books  of  the  plaintiff  been  before  the  Court,  the 
entries  in  the  hand-writing  of  the  deceased  clerk  would  have 
been  evidence,  his  hand- writing  being  proved.  But  the  paper, 
attached  to  the  deposition,  contained  a,  copy  from  the  books. 
So  far  as  the  deponent  could  swear  to  the  items  delivered,  this 
copy  was  a  part  of  the  deposition;  but  it  was  no  evidence  of 
the  articles  charged,  of  which  the  deponent  had  no  knowledge. 

This  paper,  in  regard  to  these  articles,  was  incompetent  evi- 
dence, on  two  grounds:  Firat,  it  was  a  mere  copy  from  the 
books;  and,  in  the  second  place,  some  of  the  entries  are  in 
gross,  not  specifying  the  items.  A  new  trial  must,  therefore, 
be  granted. 

As  the  books  of  the  plaintiff  are  a^  New  Orieans,  some  in- 
convenience may  arise  from  this  decision.  If  his  books  are  so 
connected  that  he  can  npt,  without  injury,  bring  them  to  this 
Court,  it  might,  perhaps,  be  deemed  proper  by  the  Court  to 
appoint  a  commissioner  to  examine  the  books,  and  take  testi- 
mony respecting  them.  This,  however,  is  a  mere  suggestion, 
and  not  a  settled  rule  of  practice. 
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Lincoln  vs.  Towmu 

Jodgmenta  of  the  nvtral  ■tates,  under  the  confltltatioii  and  laws  of  tlie  United  Statee,  have 
the  efitet,  aa  erldenee,  In  all  the  states. 

TheTeeord  imports  aheolate  verity  and  eonnot  be  trayened. 

But  when  Che  record  of  a  Jadgment  is  offored  in  evidence,  the  Ooart  called  to  act  upon  tt 
nraat  inquire  whether  the  Coart  rendering  the  Judgment  had  Jurisdiction. 

If  it  had  no  Jurisdiction  the  Judgment  is  a  nullity. 

A  proeeeding  by  attaehment  is  a  proceeding  in  rtfmiand  eannot  bind  the  deftmdant  in  p6r> 
sonam,  valem  he  appears  to  the  action. 

If  a  mlt  be  commenced  by  attachmentf  and  there  is  no  personal  appearance,  the  Judgment 
beyond  the  Jurisdiction  and  the  property  levied  on  will  be  of  no  validity. 

No  Mate  can  Und,  by  its  Judgment  personally,  a  ileftndoBt  who  is  not  within  its  Juriadlttion, 
and  on  whom  no  notice  has  been  served. 

Where  it  appears,  from  the  record,  thi^  process  was  served  on  the  defendant,  or  that  be 
appeared  In  the  suit,  the  fact  cannot  be  denied  by  plea. 

The  ftcts  on  the  record  neeeesary  to  give  Jurisdiction  are  material,  and  eannot  be  contro. 


The  Judgment  of  the  Cwai  on  tbeee  fitcts,  if  it  go  beyond  the  power  of  the  state,  will  be 
disregarded. 

A  plea  may  show  In  what  manner,  whether  by  personal  service  or  by  attachment,  notice 
la  j;tven,  as  this  doea  not  contradict  the  record  but  limita  ICa  operation. 

Every  government  ean  ezerciae  Jurisdiction  over  the  persons  and  property  within  its  limits 
but  not  beyond  them. 

> 

Mr,  Lincoln  appeared  for  the  plaintiff,  and  Messrs.  Edwards 
and  Hall  for  defendant. 

OPINION  OP  THE  COURT. 

This  is  an  action  of  debt  brought  on  a  judgment  obtained  in 
the  State  of  Massachusetts. 

The  first  and  second  counts  in  the  declaration  are  on  the 
judgment,  and  two  other  counts  are  added  on  the  consideration 
on  which  that  judgment  was  obtained. 

To  the  first  two  pleas  the  defendant  pleaded  that  he  was  not 
served  with  process  in  the  suit  in  Massachusetts,  and  that  he 

•     60 


474  ILLINOIS. 


LiMOta  «.  Tmrti. 


did  not  appear  in  the  caie.  To  the  two  other  counts  the  de- 
fendant pleaded  the  recovery  of  the  judgment  in  bar. 

The  plaintiff  demurred  to  the  pleas,  and  for  causes  of  de- 
murrer assigned  the  following  reasons: 

First:  The  plea  to  the  first  and  second  counts  does  not  show 
to  the  Court  but  that  the  said  defendant  was  served  with  no- 
tice in  some  one  of  the  ways  provided  by  the  laws  of  Massa- 
chusetts for  the  service  of  process. 

Second:  It  does  not  appear  from  the  plea  that  at  the  time  of 
the  service  of  the  process  in  the  plaintkTs  suit,  in  his  former 
action,  the  defendant  was  an  inhabitant  of  the  State  of  Massa- 
chusetts. 

Third:  The  said  pleas  to  the  first,  second,  third  and  fourth 
counts,  are  inconsistent  and  irreconcilable. 

Fourth:  The  plea  to  the  third  and  fourth  counts  does  not 
aver  that  said  former  recovery  was  by  a  court  of  competent 
jurisdiction. 

Fifth:  In  other  respects  the  pleas  are  defective  in  substance. 

There  is  a  repugnancy  between  the  plea  to  the  first  and 
second  counts,  and  that  to  the  third  and  fourth  counts.  The 
former  denies,  in  effect,  the  validity  of  the  judgment,  and  the 
latter  sets  up  the  judgment  in  bar.  If  the  first  plea  should  be 
sustuned,  the  latter,  as  a  consequence,  must  be  overruled. 
For,  if  the  process  was  not  served  and  no  valid  judgment  was 
entered,  the  original  cause  of  action  is  open,  and  may  be  exam- 
ined and  recovered  under  the  third  and  fourth  counts.  But  if 
die  first  plea  shall  be  overruled,  on  the  ground  that  the  Massa- 
chusetts judgment  is  valid,  the  second  plea  must  be  held  good, 
should  the  plaintiflTclaim  under  the  third  and  fourth  coimts. 

When  matter  of  record  forms  the  gist  of  the  action  and  is- 
sue is  joined  upon  nul  tiel  record,  the  record  itself  roust  be 
brought  into  court,  or  an  exemplification  of  it  under  the  act  of 
Congress. 
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In  Enj^and,  if  nul  tiel  record  be  pleaded  and  it  be  a  record 
of  the  same  court,  the  record  itself  must  be  produced.  3  Arch. 
Pr.  B.  R.  38.  Tidd  801  •  On  an  issue  of  nul  tiel  record^  of  the 
record  of  a  Superior  Court,  as  if  an  action  in  the  common  pleas 
or  record  of  the  King's  Bench  be  put  in  issue,  as  the  inferior 
court  cannot  send  for  the  record  of  the  superior,  a  certiorari 
must  be  sued  out  with  the  curaitor,  directed  to  the  Chief  Justice 
of  the  King's  Bench,  requuing  him  to  certify  the  record  of  the 
Court  of  Chancery,  and  the  record  being  thereupon  according- 
ly certified,  an  exemplification  of  it  under  the  great  seal  is  thence 
sent  by  mittimus  to  the  inferior  court  to  be  there  used  as  evi- 
dence.    1  Arch.  Pr.  B.  R.  139. 

A  record  of  an  inferior  court,  if  directly  put  in  issue,  is  proved 
by  the  tenor  of  the  record,-  whfeh  may  be  obtained  without  the 
intervention  of  the  Court  of  Chancery,  and  certified  under  a 
certiorari  issued  by  the  superior  court.  Tidd  804.  In  cases 
where  the  record  is  not  directly  put  in  issue  by  nul  tiel  record, 
it  may  be  proved  by  an  exemplification,  or  by  an  examined 
copy.    3  Baund.  PI.  755. 

Where  a  rec^ord  of  any  of  the  superior  courts  is  pleaded,  it 
must  be  pleaded  with  a  prout  pater  per  recordum,  and  not 
with  a  profert;  and,  it  seems,  that  oyer  of  it  is  not  demandable. 
1  Lord  Raymond,  350.  1  Term  Rep.  149.  Com.  Di.  Pleader 
E.  39.     5  Coke  75,  a. 

In  the  case  of  Westerweli  v.  Lewis  and  Tooker^  p.  511  of  the 
present  rolume,  several  of  the  points  raised  in  this  case  were 
considered  and  decided.  A  reference  was  made  in  that  case  to 
the  constitution  of  the  United  States  and  the  act  of  Congress, 
and  to  several  decisions  of  the  Supreme  Court,  which  gave  the 
same  eflect  to  a  judgment  within  any  state,  in  erery  other  state 
of  the  Union,  as  it  has  in  the  state  where  it  is  rendered.  Some 
of  these  points,  being  very  important,  vrill  be  considered  more 
at  large. 
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It  is  a  well  settled  principle  that  there  can  be  no  averment 
in  pleading  against  the  validity  of  a  record,  though  tiiere  may 
be  against  its  operation.    1  Chit.  PI.  320.     2  Saund.  PL  754. 

The  plea  of  nul  tiel  record  is  proper  either  where  there  is  no 
record,  or  where  there  is  a  variance  in  the  statement  of  it. 
Com.  Di.  Pleader  2,  W.  13,  and  Record.  6.  Now  if  it  be  es- 
sential to  the  validity  of  the  judgment  that  the  record  should 
show  the  jurisdiction  of  the  court  over  the  person  of  the  de- 
fendant, by  a  service  of  process,  it  may  be  doubted  whether 
nul  tiel  record  was  not  the  proper  plea  to  raise  the  question. 
If  the  judgment  be  a  nullity  without  the  service  of  process  on 
the  defendant,  he  may  well  say  there  is  no  such  record;  or 
which,  in  effect,  is  the  same,  there  is  no  effective  judgment 
against  him.  But  if  the  record  shows  that  process  has  been 
served,  it  would  seem  to  be  clear  that  the  defendant  cannot 
deny  the  fact. 

in  this  case  no  profert  was  made  of  the  record,  and  no  oyer 
has  been  prayed,  or,  according  to  the  rules  of  pleading,  could  be 
given  to  the  defendant.  He  has  pleaded  generally  that  no  pro- 
cess or  notice  was  served  on  him,  and  that  he  did  not  enter 
his  appearance. 

As  the  object  of  the  counsel  is,  on  both  sides,  to  present  cer- 
tain questions  to  the  Court  for  their  decision,  we  will  consider 
them  as  the  counsel  desire,  without  a  special  reference  to  the 
form  of  the  pleadings. 

And  first,  as  to  the  jurisdiction  of  the  court  of  Massachusetts, 
by  whom  this  judgment  was  rendered: 

This  Court  are  presumed  to  be  acquainted  with  the  local 
laws  of  the  respective  states,  and  we  necessarily  know  that 
the  judgment  in  question  was  given  by  a  court  of  general  ju- 
risdiction. And  it  is  insisted  that  this  Court  are  bound  to  pre- 
sume jurisdiction  in  favor  of  judgments  rendered  by  such  court, 
whether  the  jurisdiction  appears  upon  the  face  of  the  record  or 


JUNE  TERM,  1841.  477 

LhieoInv.Towar. 

not*  In  Voorhees  arul  others  v.  The  Bank  of  the  United  States^ 
10  Peter's  Rep*  449,  the  Conn  say,  there  is  no  principle  of  law 
better  settled  than  that  every  act  of  a  court  of  competent  ju- 
risdiction shall  be  presumed  to  have  been  rightly  done  till  the 
contrary  appears. 

In  Kentucky  it  has  been  held,  that  when  the  judgment  or 
decree  of  a  sister  state  is  produced,  the  Court  will  presume  the 
tribunal  rendering  it  possessed  of  competent  jurisdiction  and 
authority,  and  that  it  is  binding  oir  the  parties.  Scott  v.  Coh^ 
mauj  5  Litt.  Rep.  349, 35a 

It  is  a  universal  principle  in  all  courts  that  an  order,  decree 
or  judgment  of  any  court  which  has  no  jurisd]<^tion  of  the  mat- 
ter is  a  nullity;  and  must  be  so  treated  when  the  record  is  of- 
fered in  evidence,  or  used  for  any  other  purpose.  Borden  v. 
Fitch^  15  John.  Rep.  121.  Newdigate  v.  Davy^  1  Raym.  Rep. 
742.  And  in  this  respect  there  is  no  difference  between  a  for- 
eign judgment  and  the  judgment  of  a  sister  state.  The  inquiry 
necessarily  arises  had  the  court  jurisdiction  of  the  subject  mat- 
ter of  the  judgment.  Rose  v.  Himelyj  4  Cranch's  Rep.  241, 
269.     The  Neueva  Anna  and  Liebec,  6  Wheat.  Rep.  193. 

In  Umbragis  v.  Bligh^  8  Bing.  Rep.  335,  suit  was  brought  to 
recover  damages  awarded  by  the  vice  admiralty  of  the  Island 
of  Malta;  and  it  was  held  that  the  decree  to  be  binding  must 
show  that  the  defendant  was  brought  within  the  jurisdiction  of 
that  court. 

There  are  presumptions  which  arise  in  favor  of  the  jurisdic- 
diction,  in  a  particular  case,  of  a  court  which  exercises  general 
jurisdiction,  that  do  not  apply  to  courts  of  a  special  and  limited 
jurisdiction.  'But  it  may  be  somewhat  difficult  to  draw  the 
line  between  these  jurisdictions  as  regards  the  present  question, 
and  especially  in  relation  to  foreign  judgments,  or  the  judg- 
ments of  a  neighboring  state.  Perhaps  in  the  one  case,  the 
character  of  the  courts  being  determined,  the  jurisdiction  will 
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be  presumed  untfl  the  contrary  be  shown;  and  in  the  other, 
no  such  presumption  arises  and  the  jurisdiction  must  be  proved. 
Mills  V.  Martin^  19  John.  Rep.  33.  Peacock  v.  Bell^  1  Sannd. 
Rep.  73,  74.  Kanp^s  lessee  v.  Kenedy^  5  Cranch'a  Rep.  173. 
1  Peter's  C.  C.  Rep.  30. 

The  extent  to  which  the  jurisdiction  is  exercised  often  be- 
comes a  question  of  great  importance;  and,  in  the  argument,  it 
has  been  raised  in  this  case. 

In  many  of  the  states  suits  are  commenced  by  a  process  of 
attachment,  which,  being  levied  on  any  article  of  property  of 
even  five  or  ten  cents  value,  authorizes  a  judgment  against  the 
defendant  to  tht  full  amount  of  the  plaintiff's  demand* 

On  this  judgment  an  execution  may  issue,  and  any  property 
which  the  defendant  may  have  within  the  jurisdiction  of  the 
court,  may  be  levied  on  and  sold  in  satisfaction  of  the  judg- 
ment. This  judgment,  within  the  state,  is  binding  on  the  de- 
fendant; and  the  question  is,  shall  it  be  equally  binding  on  him 
in  any  other  state. 

That  this  question  is  not  clear  of  difficulty  may  be  admitted. 
In  the  case  of  3tills  v.  Duryee^  7  Cranch's  Rep.  481,  the  Court 
held  a  record  duly  authenticated  gives  the  same  effect'  to  the 
judgment  as  evidence,  as  is  given  to  it  in  the  state  where  it 
was  rendered*  That  the  only  inquiry  is,  the  effect  of  the  judg^ 
ment  in  such  state.  And  to  this  import  are  the  other  decisions 
cited  in  the  case  of  Westerwelt  v*  Lewis  and  Tooker* 

Now  if  it  be  admitted  that  the  judgment  on  the  attachment 
be  as  conclusive  against  the  defendant,  in  the  state  where  it  is 
rendered,  as  a  judgment  on  personal  notice,  why  should  not 
the  same  effect  be  given  to  it  in  any  other  state*  The  consti- 
tution and  act  of  Congress  refer  to  the  effect  of  the  judgment 
as  evidence,  and  in  no  other  respect* 

By  the  constitution  Congress  have  power,  by  ^general  laws 
to  prescribe  the  manner  in  which  public  acts  of  a  state,  its  re- 
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cords  and  judicial  proceedings,  shall  be  proved,  and  the  effeoft 
thereof."  Not  the  effect  of  the  authentication,  as  some  courts 
have  decided,  faut  the  effect  of  the  public  act,  record  and  judi- 
cial proceedings.  And  by  the  act  of  1790,  Congress  provided 
the  mode  of  authentication,  and  declared  ^that  records  and  judi- 
dal  proceedings  so  authenticated,  shall  have  such  faith  and 
credit  given  to  them  in  «very  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  court  of  the  state  from 
whence  the  said  records  a)re  or  shall  be  taken.'' 

It  will  not  be  contended  by  any  one,  that  the  constitution  or 
law  enlaiges  the  jurisdiction  of  the  state  court.  The  power  to 
do  this  is  not  conferred  on  the  federal  government. 

If  a  state  shall  assume  jurisdiction  over  the  persons  or  prop- 
erty of  individuals,  not  within  the  state,  such  a  proceeding 
could  be  of  no  validity.  It  is  true  a  state  may  prescribe  cer- 
tain penalties  for  acts  done  by  its  citizens  beyond  the  limits  of 
the  state,  and  not  within  the  organized  jurisdiction  of  any  other 
power;  but  such  penalties  cannot  be  enforced  until  the  offend- 
ers shall  come  within  the  state. 

When  any  court  is  called  to  receive  ns  evidence  the  record 
of  a  judgment,  foreign  or  domestic,  its  form  and  substance  must 
necessarily  be  examined.  Not,  it  is  true,  as  a  court  of  errors, 
but  to  see  that  it  is  what  it  purports  to  be,  the  record  of  a  judg- 
ment. And  if,  upon  the  fece  of  such  record,  a  want  of  juris- 
diction appears,  it,  cannot  be  received  as  evidence.  It  does  not 
bind  the  defendant,  nor  can  it  conclude  his  rights. 

The  laws  of  every  empire  have  force  only  within  its  own 
limits.  And  all  persons  who  reside  temporarily  or  permanent- 
ly within  a  government,  are  subject  to  its  laws.  And  these 
laws,  on  principles  of  comity,  are  respected  and  enforced  in 
other  states  in  cases  originating  under  them,  provided  they  do 
not  conflict  with  the  rights  of  such  states  or  of  their  citizens. 


480  ILLINOIS. 


LineolD  «.  Towar. 


These  are  the  axioms  of  Huberas,  and  they  are  roaintamed  by 
Boullenois  and  Vattel* 

No  judgment  of  a  state  can  act  on  property  beyond  its  limita. 
If  the  person  or  property  of  an  individual  be  within  a  state,  it 
is  subject  to  its  jurisdiction*  But  if  the  proceeding  be  against 
the  property  only,  the  binding  effect  of  the  proceeding  is  limi- 
ted to  the  property* 

In  3  Atk.  589,  Lord  Hardwicke  sajrs,  ^he  would  not  permit 
the  plaintiff  to  avail  himself  of  the  law  of  any  other  country,  to 
do  what  would  be  gross  injustice.^'  And  m  the  case  of  Buchan- 
an V.  Beecher^  9  East's  Rep*  193,  194,  which  was  a  judgment 
obtained  in  the  Island  of  Tobago,  by  nailing  up  a  copy  of  the 
declaration  at  the  court  house  door,  which,  under  the  local  law, 
amounted  to  a  service  on  the  defendant;  Lord  Ellenboroogh 
said,  ^can  the  Island  of  Tobago  pass  a  law  to  bind  the  rights  of 
the  whole  world?  Would  the  world  submit  to  such  an  assumed 
jurisdiction?  The  law  itself,  fairly  construed,  does  not  war- 
rant such  an  inference;  for  ^^absent  from  the  Island"  must  be 
taken  only  to  apply  to  persons  who  had  been  present  there, 
and  were  subject  to  the  jurisdiction  of  the  court,  out  of  which 
the  process  issued;  and  as  nothing  of  that  sort  was  in  proof 
here  to  show  that  the  defendant  was  subject  to  the  jurisdiction 
at  the  time  of  commencing  the  suit,  there  is  no  foundation  for 
raising  an  assumpsit  in  law  upon  the  judgment  so  obtained*" 
And  this  principle  is  sustained  by  American  adjudications. 
Mills  V*  Duryee^  7  Cranch's  Rep.  481,  486*  Piequet  v.  Swan, 
5  Mason's  Rep.  35, 43,  44.  Borden  v.  Fitch,  15  Johns*  Rep. 
121* 

In  Douglas  v*  Forrest,  4  Bing*  636,  the  Court  sustained  its 
jurisdiction  under  the  following  circumstances: 

Hunter,  who  was  the  testator  of  Forrest,  the  defendant,  be- 
ing a  native  of  Scotland,  and  owning  heritable  property  there, 
contracted  debts  in  1 799,  and  shortly  afterwards  left  the  coun- 
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try  and  went  to  India,  where  he  died  in  1 8 1 7.  In  1 802  decrees 
for  these  debts  were  pronounced  against  him  in  the  court  of 
sessions.  Of  these  proceedings  Hunter  had  no  notice,  but  the 
decrees  stated  that,  according  to  the  law  of  Scotland,  he  had 
been  summoned  at  the  markiBt  cross  of  Edinburgh,  and  at  the 
pier  and  shore  of  Leith*  These  decrees  adjudged  that  the 
property  of  Hunter  should  belong  to  the  creditors  in  satisiac- 
tion  of  the  debts. 

But  the  defendant,  at  any  time  within  forty  years,  had  a 
right  to  dispute  the  merit  of  the  decrees. 

By  the  death  of  Hunter  these  decrees,  it  seems,  did  not  ope- 
rate as  a  satisfaction  of  the  debts,  and  the  above  action  waa 
commenced  agwist  the  executor,  founded  on  them,  which  was 
sustained  by  the  Court. 

In  his  opinion  Chief  Justice  Best  draws  a  distinction,  in  re- 
gard  to  such  proceedings,  between  a  person  who  owes  allegi- 
ance to  the  country  and  one  who  does  not  owe  it. 

That  was  a  proceeding  under  the  civil  law,  as  adopted  and 
modified  by  Scotland,  and  was  somewhat  analogous  to  the  pro- 
ceeding by  attachment.  The  decrees,  it  seems,  were  enforced 
by  a  judgment  in  England. 

The  doctrine  in  that  case,  so  far  as  r^ards  the  enforcement 
of  the  decrees;  independently  of  the  lien  on  the  property, 
would  not  be  sanctioned  in  this  country. 

Mr.  Justice  Story,  in  his  Conflict  of  Laws,  461,  remarks, 
treating  on  this  subject,  *^sometimes  the  arrest  or  attachment 
is  purely  nominal,  as  of  a  chip  or  case,  or  both.  In  other  cases 
the  arrest  or  attachment  is  bona  fide  of  real  or  personal  prop- 
erty within  the  territory,  or  of  debts  in  the  hands  of  debtors,  of 
the  nonresident,  who  live  within  the  country.  In  such  cases, 
for  all  the  purposes  of  the  suit,  the  existence  of  such  property, 
within  the  territory,  constitutes  a  just  ground  of  proceeding  to 
enforce  the  rights  of  the  plaintiff,  to  the  extent  of  subjecting 
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such  property  to  execution  upon  the  decree  or  judgment. 
But  it  is  to  be  treated  to  all  intents  and  purposes,  if  the  defend- 
ant has  never  appeared  and  contested  the  suit,  as  a  mere  pro- 
ceeding  in  rem,  and  not  peraonally^  binding  on  the  party  as  a 
decree  or  judgment  in  personam.  In  other  countries  it  is  uni- 
formly so  treated,  and  considered  as  having  no  extra  territorial 
force  or  obligation.  Philps  y.  Halker^  1  DalL  36 1«  Powling 
V.  BirtPs  Executors^  13  John.  Rep.  193.  '  Bisxl  v.  Briggs,  9 
Mass.  Rep*  463. 

In  the  case  of  Bissel  v.  Briggs  Chief  Justice  Parsons  says — 
^a  debtor  living  in  Massachusetts  may  have  goods,  effects,  or 
credits,  in  New  Hampshire,  where  the  creditor  lives.  The 
creditor  there  may  lawfully  attach  these,  pursuant  to  the  laws 
of  that  State,  in  the  hands  of  the  bailiff,  factor,  or  garnishee, 
of  his  debtor;  and,  on  recovering  judgment,  those  goods,  &c., 
may  be  sold  in  satisfaction  of  the  judgment."  But  he  held 
that  such  judgment,  not  being  satisfied  by  a  sale  of  the  prop- 
erty, could  give  no  foundation  for  an  action  in  another  state 
against  the  defendant,  he  having  had  no  personal  notice  of  the 
proceeding.  Ai^d  he  further  held,  that  if  the  defendant  had 
appeared  to  the  attachment,  it  could  not  have  given  the  Court 
of  New  Hampshire  jurisdiction  of  his  person. 

■  

On  this  last  point  Judge  Parsons  was,  probably,  mistaken. 
The  attachment  is  a  mode  by  which  to  compel  the  appear- 
ance of  the  defendant,  and  if  he  do  appear  and  contests  the 
validity  of  the  claim,  there  seems  to  be  no  reason  why  he 
should  not  be  bound,  in  personam,  by  the  judgment. 

A  person  who  enters  within  the  limits  of  any  country,  is 
subject  to  its  laws,  and  amenable  to  the  ordinary  process  of 
its  courts. 

We  can  entertain  no  doubt  when  a  record  of  a  judgment  is 
offered  in  evidence,  if  a  want  of  jurisdiction  is  shown,  or  ap- 
pears upon  the  face  of  the  proceeding,  it  must  be  held  as  whol- 
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ly  void.  If  the  proceeding  has  been  by  attachment,  and  no 
personal  notice  has  been  given,  and  the  .defendant  has  not  ap- 
peared, it  does  not  bind  the  defendant*  It  is  an  ex  parte 
proceeding,  and  beyond  the  property  attached,  and  the  local 
jurisdiction,  the  judgment  establishes  no  right  against  him. 

In  the  case  under  consideration  the  record  states  the  fact, 
that  notice  was  served  on  the  defendant;  and  this  he  denies 
in  his  plea.    Can  the  record  in  this  respect  be  controverted? 

Now,  if  the  plea  had  stated  that  the  notice  was  given  by  an 
attachment  of  property^  and  in  no  other  form,  the  question, 
perhaps,  might  have  been  raised,  whether  such  a  notice  was 
binding  beyond  the  property  attached.  Such  a  plea  would 
not  have  contradicted  the  record,  but  would  have  shown  what 
effect  was  to.be  given  to  it. 

In  the  case  of  Starbnck  v.  Mvrrq^y^  5  Wend.  Rep.  148,  the 
Court  held  that  ^any  fact  stated  in  the  record,  upon  which 
jurisdiction  depends,  may  be  put  in  issue,  and  controverted 
with  the  same  freedom  as^  other  fiEkcts  to  which  the  record  has 

■ 

no  relation."  And  Mr.  Justice  Marcy,  in  delivering  the  opin- 
ion of  the  Court,  very  much  to  his  own  satisfaction,  and,  no 
doubt,  to  the  satisfaction  of  the  Court,  sustains  the  above  doc- 
trine. 

In  reference  to  the  argument  that  the  record  imports  abso- 
lute verity  and  can  not  be  controverted,  he  saya — ^it  appears 
to  me  that  this  proposition  assumes  the  very  fact  to  be  estab- 
lished, which  is  the  only  question  in  issue."  ^For  what  pur- 
pose does  the  defendant  question  the  jurisdiction  of  the  Court? 
Solely  to  show  that  its  proceedings  and  judgments  are  void, 
and,  therefore,  the  supposed  record  is  not,  in  ti^th,  a  record." 
And  he  says  that  this  ^'process  of  reasoning  is,  to  his  mind, 
little  less  than  sophistry."  ^The  plaintiffs,  in  effect,  declare 
to  the  defendant — the  paper  declared  on  is  a  record,  because 
it  says  you  appeared,  and  you  appeared  because  the  paper  is 
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a  record*  This  is  reasoning  in  a  circle.  The  appearance 
makes  the  record  uncoDtrollable  verity,  and  the  record  makes 
the  appearance  an  unimpeachable  fact." 

Now,  with  the  greatesit  respect  for  this  opinion,  I  am  obliged 
to  incur  the  imputation  of  reasoning  in  a  circle,  and  of  using 
what,  to  Mr.  Justice  Marcy's  mind,  is  little  less  than  sophis- 
try. 

It  must  be  admitted  that  the  ^proposition  assumes  the  fact 
to  be  established."  The  fact  is,  that  the  definndant  was  sery-* 
ed  with  process,  or  appeared  to  the  action,  and  this  the  record 
asserts.  And  the  plaintiff  insists  that  this  being  a  fact  which 
is  matter  of  record,  can  not  be  denied  by  a  plea.  But  this,  says 
Justice  Marcy,  assumes  the  fact  to  be  proved.  Most  certainly 
it  does.  The  fact  is  proved  by  the  highest  evidence.  It  is 
not  to  be  questioned  in  any  court. 

Apply  the  same  argument,  as  to  the  fact  of  judgment  having 
been  rendered.  If  this  be  shown  by  the  -record,  can  it  be 
denied  by  a  pleat  And  this,  too,  would  assume  the  proposi- 
tion to  be  proved.  In  the  language  of  Mr.  Justice  Marcy  it 
may,  perhaps,  be  asked,  for  what  purpose  does  the  defendant 
question  the  fact  of  judgment?  Solely  to  show  the  invalidity 
of  the  record.  Now,  the  record,  and  the  record  only,  can 
prove  the  rendition  of  the  judgment,  as  it  proves  the  appear- 
ance of  the  party.  Of  both  these  matters  the  Court,  before 
whom  the  proceedings  were  had,  had  judicial  cognizance,  and 
they  are  equally  established  by  the  record. 

A  defendant  comes  into  court  in  his  proper  person  and  con- 
fesses judgment,  or  acknowledges  the  service  of  process,  and 
this  becomes  matter  of  record.  And  yet  it  would  seem,  from 
the  above  opinion,  the  fact  may  be  denied  by  a  plea.  If  this 
may  be  done,  it  is  difficult  to  say  what  part  of  a  record  may 
not  be  denied.  Every  thing  of  which  the  Court  must  take 
judicial  cognizance,  and  which  is  stated  in  the  record  under 
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their  judicial  sanction,  must  be  held  to  be  absolutely  true.  If 
a  clerical  error  has  intervened  in  making  up  the  judgment,*  or 
any  other  part  of  the  record,  application  should  be  made  to 
the  Court,  before  whom  the  proceedings  were  had,  and  th^y 
are  authorized  to  correct  it.  But  the  doctrine  that  these  mat- 
ters, or  the  verity  of  a  record,  may  be  tried  on  an  issue  before 
the  country  seems  to  be  new. 

Where  the  action  is  on  a  foreign  judgmait,  in  some  of  the 
states,  the  plea  of  nul  tiel  record  may  conclude  to  the  country. 
But  it  is  believed  the  truth  of  the  material  facts  stated  upon  the 
reeord,  has  not  heretofore  been  subjected  to  this  prdeal.  If 
effect  be  given  to  the  constitution  and  the  act  of  Congress,  in 
relation  to  this  subject,  the  record  must  be  taken  as  true,  and 
can  not  be  controverted* 

Tlie  appearance  of  the  defendant  is  a  material  fact,  and  so 
is  the  service  of  process.  It  is  admitted  that  the  allegations 
in  a  record  which  were  not  material  nor  traversable,  are  not 
conclusive  on  the  parties.  But  the  record  is  conclusive  of  all 
matters  in  relation  to  the  judgment  which  were  material,  and 
which  might  have  been  traversed.  And  these  can  not  be  con- 
tradicted* Berlcs  and  Dauphin  Turnpike  Co.  v.  Hendtl^  11 
Serge,  and  Rawle,  133.  Leech  v.  Armitage^  S  Dall.  135. 
Qreen  v.  OmngUm^  16  John.  Rep.  68,.  Fields  v.  Oibbs^  1 
Peters^  C.  C«  Rep.  155.  Commonwealth  v.  Churchill^  5  Mass. 
Rep.  176, 183.     Whiting  v.  Cochran^  9  lb.  533. 

In  Thompson  v.  Talmie^  3  Peters',  165,  the  Court  say — ^'^the 
age  of  the  heirs  was,  at  all  events,  a  matter  of  fact  upon  which 
the  Court  was  to  judge;  and  the  law  no  virhere  requires  the 
Court  to  enter  on  record  the  evidence  upon  which  they  decid* 
ed  that  fact.  And  how  can  we  now  say,  but  that  the  Court 
had  satis&ctory  evidence  before  it  that  one  of  the  heirs  was  of 
age?  If  it  was  so  stated  in  terms  on  the  face  of  the  proceed- 
ings, and  even  if  the  jurisdiction  of  the  Court  depended  upon 


486  ILLINOIS. 


Lfauolik  «•  Towttr. 


that  fact,  it  is  by  no  means  clear  that  it  would  be  permitted 
to  contradict  it,  on  a  direct  proceeding  to  reverse  any  order 
or  decree  made  by  the  Court.  But  to  permit  that  fact  to  be 
drawn  in  question,  in  this  collateral  way,  is  certainly  not  war- 
ranted by  any  principle  of  law." 

In  the  case  of  Rose  v.  Himehf^  4  Cranch,  241,  the  Court  re- 
mark— ^"where  a  claim  to  property  is  set  up  in  one  Court, 
founded  on  a  sentence  of  another  tribunal,  the  Court  in  which 
the  claim  is  preferred,  must,  of  necessity,  examine  the  powers 
of  the  others  in  order  to  decide  whether  its  sentence  has  charg- 
ed the  right  of  property.  The  power  under  which  it  acts 
must  be  looked  into,  and  its  authority  to  decide  questions 
which  it  professes  to  decide  must  be  considered."  And,  also, 
the  Court  of  a  foreign  nation  must  judge  of  its  own  jurisdiction, 
so  far  as  depends  on  municipal  rules,  and  its  decisidn  must  be 
respected;  but  if  it  exercises  a  jurisdiction,  which,  according 
to  the  laws  of  nations,  its  sovereign  could  not  confer,  however 
available  its  senteiices  may  be  within  the  dominions  of  the 
prince  from  whom  the  authority  is  derived,  they  are  not  re- 
garded by  foreign  Courts."  This  illustratesr  the  question 
under  consideration,  though  the  remarks  were  made  of  a  mari- 
time court. 

Upon  the  whole  we  can  entertain  no  doubt  that  when  the 
judgment  of  a  neighboring  State  is  offered  in  evidence,  the  in* 
quiry  must  be  made,  whether  the  Court  had  jurisdiction  over 
the  parties  and  the  subject  matter.  Not  that  any  error  in 
this  collateral  manner  could  be  considered,  but  the  rights  of  the 
defendant  can  not  be  concluded,  unless  he  was  properly  before 
the  tribunal.  And  of  this  the  Court,  which  shall  be  called  to 
give  effect  to  the  judgment,  must  judge.  But  we  think  that 
the  facts  material  to  the  case,  and  which  appear  in  the  record, 
can  not  be  controverted.  If,  from  these  facts,  it  appears  that 
the  Court  had  no  jurisdiction  over  the  person  of  the  defendaatt 
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the  judgment  will  be  disregarded*  And  we  see  no  objection 
to  pleading  such  facte  as  go  to  restrain  the  effect  of  the  judg- 
ment, but  do  nof  contradict,  in  a  material  part,  the  record* 
Of  this  character,  as  before  remarked,  would  be  a  plea  show- 
ing that  the  notice  could  only  effect  the. property  of  the  de- 
fendant and  not  his  personal  liability* 

Without  deciding  whether  the  want  of  notice  could  not  be 
shown  under  the  plea  of  nul  tiel  record,  it  is  enough  to  say 
that  in  no  form  of  pleading  can  the  defendant  deny  the  serv- 
ice of  process,  or  his  appearance,  which,  in  the  present  case, 
is  matter  of  record*  We  think  the  allegation  in  the  declara- 
tion a  most  material  pne,  as  it  lies  at  the  foundation  of  the 
jurisdiction  of  the  Court* 

It  was  clearly  unnecessary  for  the  defendant,  in  his  plea,  to 
alledge,  as  supposed  in  th^  second  cause  of  demurrer  assigned, 
that  the  defendant  was  an  inhabitant  of  Massachusetts  at  the 
time  the  process  "was  served*  It  was  enough  that  the  process 
appears  to  h%ve  been  served  on  him  within  the  State. 

The  pleas  are,  as  stated  in  the  third  cause,  inconsistent* 
And  as  regards  the- fourth  cause  of  the  demurrer,  that  the  plea 
which  sets  up  the  recovery  of  the  judgment,  in  bar,  does  not 
show  it  was  before  a  court  of  competent  jurisdiction;  the  title 
of  the  Court  was  given  in  the  plea,  and  the  Court  officially 
know,  from  the  laws  of  Massachusetts,  that  it  was  a  court  of 
competent  jurisdiction*  A  plea  need  not  state  matters  of  law* 
The  fifth  cause  is  formal  and  general* 

We  think  the  judgment,  is  conclusive  and  final  against  the 
defendant,  the  Court  in  Massachusetts  having  had  jurisdictioa 
in  the  case* 
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Lawrence  and  Emmerson  vs.  Sherman. 

Proof  that  a  ■bflriff,  or  other  poblie  offlcar,  aetod  aa  aucb,  la  aafficlent. 

Where  a  deputy  abertff  haa  aold  property  under  a  defectiTe  exeeotSon,  the  principal  ia 
chargeable,  he  havliig  aanetlotoed  the  tranaaeCioD. 

By  the  atatnte  of  llUnola,  where  property  ia  dalmad  by  a  third  perMin,  a  Jury  la  raqjplied  to 
be  eammoned  by  the  aheriff  to  try  the  right,  and  their  verdict  moat  be  in  writing  under  their 
aignatarea.    Parol  proof  of  auch  a  proceeding  la  not  «dmiieible. 

Thia  wilting  It  la  in  the  power  of  the  aherilT  to  produce,  and  he  moat  prednoe  It,  or  abow 
that  it  haa  been  loat  or  daatroyed. 

Mr*  Butterfield  appeared  for  the  plaintiffs,  and  Mr.  Spring 
for  the  defendant 

OPINION  bp  THE  COURT. 

This  is  an  action  of  trover,  for  certain  articles  of  ready- 
made  clothing  and  two  pieces  of  cloth.  This  property  the 
plaintiffs  insist  belonged  to  Mary  Sewell,  she  having  received 
it  from  her  father,  and  for  whom  the  plaintiffs  aol  as  trustees. 

The  defendant  filed  the  general  issue.  On  this  issue  the 
capacity  in  which  the  plaintiffs  sue  is  not,  they  insist,  con- 
tested. 

A  deed,  however,  was  introduced  shovnng  the  appointment 
of  the  plaintiffs  as  trustees,  and  the  title  to  the  articles  claim- 
ed was  proved  to  be  in  them,  though  Mary  Sewell  had  posses- 
sion of  them. 

The  property  was  levied  on  by  virture  of  an  execution  in 
behalf  of  The  State  Bank  v.  C.  Doolittle^  issued  to  the  defend- 
ant, who  is  sheriff,  as  the  property  of  Doolittle.  The  property 
was  levied  on,  and  sold  by  Smith  the  deputy  sheriff. 

The  execution  seems  not  to  have  been  sealed,  and  it  was 
objected  that  th6  deputy  was  not  authorized  to  act  under  it, 
and  that  the  act  did  not  bind  his  principal.  But  the  Court 
held,  that  the  act  being  done  under  color  of  authority,  and  having 
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been  sanctioned  by  the  principal,  he  was  responsible.  They, 
also,  held  that  no  other  proof  than  that  the  defendant  acted  as 
sheriff  was  necessary  to  charge  him  as  such. 

By  a  statute  of  Illinois,  when  property  is  levied  on  which  is 
claimed  by  a  person,  other  than  the  defendant,  the  sheriff  or 
other  officrer  is  required,  on  notice  of  such  claim,  to  summon  a 
jury  of  twelve  persons,  and,  after  being  sworn,  the  evidence 
of  property  is  heard  by  th^oiy  and  they  return  their  verdict,  in 
writing,  under  their  signatures,  and  this  verdict,  if  against  the 
claimant,  is  a  justification  to  the  sheriff  in  selling  the  property. 

Parol  proof  of  this  proceeding  was  offered  and  overruled  by 
the  Court. 

The  effect  of  this  proceeding  is  a  justification  of  the  sheriff. 
The  inquest  was  called  by  him,  on  notice  of  the  claimant,  and 
he  superintended  the  mquiry.  He  has  possession  or  control 
of  this  action  of  the  jury,  and  no  excuse  is  offered  why  the 
writing  is'not  produced.  It  is'  the  best  evidence,  and  no  proof 
of  a  secondary  character  can  be  received,  ulliless  it  be  shown 
that  the  written  verdict  is  lost  or  destroyed. 

The  jury  found  for  the  plaintiff,  6n  which  a  judgment  was 
rendered. 


Russell  vs*  Howard  bt  al. 

A  mortgagee  baa  a  right  to  pay  off  prior  Ineambraneera,  and  be  rabatltuted  to  Ibelr  rigbti. 

And  where  two  peraone  have  liena  on  the  aame  property  fi»r  dlflbrent  debia,  and  one  vf  tbOB 
haa,  alao,  a  Hen  on  otber  property,  ebaneery  win  direct  aoeb  property  to  be  fiiat  aold,  before 
that  which  laeonunon  to  both  Ueni. 

Mr.  O.  T.  M.  Davis  appeared  for  the  complainant,  and  Mr. 
Hall  for  the  defendants. 

63 
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OPINION  OF  THB  OOUST. 

This  is  a  bSl  to  foreclose  a  mortgage  executed  by  Howard 
to  the  camplainant.  .  The  other  defendants  are  judgment  cred- 
itors, except  the  State  Bank  of  Illinois,  which  is  a  subsequent 
mortgagee.  The  bank  alone  has  answered,  and  states  that  it 
has  a  mortgage  on  a  part  of  the  premises,  and  prays  that  the 
other  part  may  be  first  sold  in  satisfaction  of  the  complainant's 
mortgage* 

To  this  the  qomplainant  objects,  on  the  ground  that  the  stat* 
ute  regulating  the  sale  of  real  estate,  which  has  been  adopted 
by  this  Court,  gives  to  the  complainant  a  right  to  elect  what 
property  shall  first  be  sold  in  satisfaction* 

It  is  a  well  settled  principle  in  equity  that  a  subsequent  in- 
cumbrancer may  discharge  prior  liens,  and  be  substituted  to 
all  the  rights  arising  under  such  liens;  and  where  two  persons 
have  a  lien  on  the  same  property  to  secure  difierent  debts,  and 
one  of  them  has,«Iso,  a  lien  upon  other  property,  a  court  of 
chancery  will  direct  such  property  first  to  be  sold  in  satisfac- 
tion of  the  separate  lien  before  that  which  is  comngon  to  both 
liens*  Findlay*s  Executors  v*  Barik  of  the  United  States^  and 
the  authorities  there  cited  in  this  volume  of  Rep*  2  Story's 
Eq*  480* 

In  adopting  the  State  rule,  in  regard  to  sales  like  this,  the 
Court  did  not  change,  or  intend  to  change,  this  principle  of 
equity*  So  far  as  the  State  practice  can  be  followed,  without 
counteracting  any  established  rule  of  equity  practice,  it  is 
adopted* 
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LSAVITT   ST   XL.   VS.    CoWLES   ST    AL. 

The  dttseoiMp  of  the  party,  which  fai  to  give  Jariadletloii  to  the  Court,  mut  be  ipactaUy 
evened* 

That  the  plalntiflb  are  dtiaeiui  of  New  York,  to  wlls  Of  Illlndls,  where  the  aolt  la  broiif  ht, 
ii  a  xepufliant  aTerment. 

On  A  Io0t  note  which  has  been  anflgned,  rajt  muat  be  brooght  In  the  name  of  the  aaaignee. 
The  promisee  being  in  possearion  of  the  note,  and  having  assigned  it  merely  Ibr  the  purpose 
of  collection,  may  strike  out  the  aarignment,  and  sne  in  his  own  name. 

The  legal  right  Is  vefted  li|  the  assignee,  and  can  only  be  dtveeted  by  striking  oat  the  as- 

« 

algnment  as  above,  or  by  reassignment.    Counts  before  verdict  may  be  discontinued. 

Mr.  Davis  appeared  for  the  plaintiffs,  and  Mr.  Krum  for  the 
defendants. 

OPINION  OF  THE  OOUST. 

This  action  is  brought  on  two  promissory  notes.  '  The  first 
count  states  one  of  the  notes,  and  alledges  the  plaintiffs  made 
the  following  indorsements — ^'^iPay  J.  J.  Fish,  Cashier,  or  or- 
der;" J.  W.  and  R.  Leavitt.  "Pay  J.  Smith  Homar,  Esq.,  or 
order;"  John  J.  Fisk,  Cashier.  "Pay  to  the  order  of  J.  H. 
Lee,  Esq.,  Cashier;"  John  B.  Camden,  President;  and  that  the 
same  indorsements  made  were  merely  for  the  purpose  of  col- 
lecting the  notes,  &c.,  and  that  the  property  in  the  note  is 
now  and  ever  has  been  in  the  plaintiffs.  That  the  note  was 
casually  lost,  &c. 

The  second  count  differed  only  from  the  first  in  stating  that 
the  note  was  lost  in  the  mail,  and  that  the  plaintiffs  tendered 
a  bond  of  indemnity* 

The  third  count  is  on  a  different  note,  payable  as  the  first 
one  was,  at  the  Alton  Branch  Bank,  &c.,  indorsed  as  above, 
and  was  presented  at  the  bank  for  payment.  The  fourth  and 
fifth  counts  were  general  for  money  had  and  received,  &c.  In 
the  last  count  the  plaintifls  aver,  that  at  the  several  and  res- 
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pective  times  when  the  various  causes  of  action  accrued 
in  the  several  counts,  fee,  they  were  citizens  of  the  State  of 
New  York,  to  wit:  At  New  York,  in  the  State  of  New  York, 
to  wit:  At  Springfield,  in  the  State  and  district  of  Illinois, 
aforesaid,  and  within  the  jurisdiction  of  this  Court. 

To  the  declaration  a  general  demurrer  was  filed* 

The  Court  remarked  that  there  was  a  repugnancy,  as  to  the 
averment  of  citizenship  of  the  plaintiffs,  in  statmg  that  they 
were  citizens  of  New  York,  to  wit:  of  Illinois. 

This  is  the  form  used  in  declaring  on  a  note,  dated  at  a  par- 
ticular place,  and  payable  there,  in  order  to  bring  the  cause  of 
action  within  the  jurisdiction  of  the  Court.  But  the  citizen* 
ship  of  the  plaintiflis  being  in  this  cas^  the  ground  of  jurisdiction 
in  the  Federal  Court,  it  should  be  averred  positively,  and  not 
as  in  this  declaration.  They,  therefore,  suggested  the  pro- 
priety of  an  amendment  of  the  declaration  in  tins  particular. 

And  as  regards  the  assignments  of  the  lost  note,  set  out  in 
the  first  and  second  counts,  the  Court  remarked-^the  title  of 
the  note  did  not  appear  to  be  in  the  plaintiffs. 

A  note  having  been  assigned,  as  they  ^Uedge,  for  the  mere 
purpose  of  collection,  being  in  the  hands  of  the  promisee,  he 
may  strike  out  the  assignments  and  sue  in  his  own  name. 
This  striking  out  makes  the  note  conform  to  the  declaration; 
and  the  possession  and  property  of  the  note  being  in  the  prom- 
isee, he  has  a  right  to  strike  out  the  indorsements;  but  the 
present  note  is  not  in  possession  of  the  plaintiffs.  The  in« 
dorsements  remain,  and  the  plaintiffs  seek  to  recover  by  stat- 
ing the  indorsements,  and  alledging  that  they  were  merely 
made  for  the  purpose  of  collection.  For  whatever  purpose 
they  were  made,  no  one  can  doubt  that  they  authorized  the 
last  indorsee  to  bring  the  action  in  his  own  name.  The  legal 
right  was  then  vested  in  him,  and  this  right  can  not  be  divest- 
ed except  by  reassignment,  or  by  being  stricken  out.    And 
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"when  stricken  out  it  is  never  necessary,  or,  indeed,  proper  to 
state  the  indorsements  in  the  declaration. 

It  was  formerly  the  English  practice  to  insert  a  special 
count  on  a  lost  note,  in  order  to  let  in  evidence  of  a  secondary- 
character,  but  this  b  not  necessary.  Benner  v.  Bank  of  Col- 
umbioj  9  Wheat.  581. 

There  can  be  no  doubt  that  a  note  indorsed  merely  to  enable 
the  assignee  to  collect  it,  and  ^hich  has  become  lost,  may  be 
recovered  for  the  benefit  of  the  original  promisee,  in  the  name 
of  the  assignee.  And  we  suppose  that  this  is  the  proper  form 
of  bringing  the  action  under  the  circumstances  of  this  case. 

The.plaintifls  asked  leave  to  discontinue  the  first  and  sec- 
ond counts,  which  was  granted.  Counts  before  verdict  may 
be  discontinued*    J9u;^^v.  ilfoore,  7  Cranch,  176.  .    . 


POSTLET   AND   PoSTLKT   VS.    HlGOENS. 

A  modoft  to  q^aOk  tbe  btU  bond,  mider  tlM  ■tatute  df  minolf,  mi^  1)6  made  «t  toy  tine 
jBilng  tbe  ratam  tenn,  as  well  aftor  as  befixe  Jndgmeat. 

An  alBdavit  which  atatea  poaitiyely,  aa  to  the  indebtment,  withoat  detaillBf  the  source  of 
tbe  knowledge^  is  sofflclent. 

A  presunptton  can  not  be  drawn  agatnst  tbe  ezistanoe  of  a  ftet  poattiirely  sworn  to.  The 
taktaf  6f  tbe  aAdarit  to  hold  to  bail  is  an  ex  parte  proceeding. 

Mr.  Beaumont  appeared  for  the  plaintiffs,  and  Mr.  Logan 
for  the  defendant. 

OPINION  OV  THE  COtCUIT  JUDCUB. 

In  this  case  a  judgment  by  default  having  been  entered,  a 
motion  is  made  by  Mr.  Logan  to  quash  the  bail  bond  taken  by 
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the  marshal,  on  the.  ground  of  the  insufficiency  of  the  affidavit 
on  which  bail  was  required. 

It  is  objected  that  thev  motion,  not  having  been  made  until 
after  judgment,  comes  too  late. 

The  statute  provides  that  the  motion  shall  be  made  at  the 
return  term.  This  is  the  return  term,  and  no  reason  is  per- 
ceived why  the  motion  should  not  be  made  at  any  time  during 
the  term,  as  well  after 'as  before  the  rendition  of  judgment. 

The  following  is  the  affidavit:  Personally,  before  the  under- 
signed, &c.,  A.  C.  Beaumont,  attorney  for  plaintifis,  who,  being 
duly^  sworn,  states,  that  Ebenezer  Higgens  is  justly  indebted  to 
the  said  plaintiffir,  in  the  sum  of  five  hundred  thirty  eight  dol- 
lars and  eighty  eight  cents,  upon  a  certain  bond  made  31st 
January,  1 830,  by  the  said  Higgens,  in  the  penal  sum  of  one 
thousand  dollars,  &c. 

The  objection  to  this  affidavit  is,  that  the  aidant  does  not 
state  how  he  knows  of  the  indebtment.  And  the  case  of 
Wright  et  aU  v..  Cogstbell^  1  McLean's  Rep.  471,  is  referred  to 
as  sustaining  the  objection.  In  that  case  the  affidavit  stated, 
^^that  he  was  informed,  and  verily  believes,  the  defendant  was 
justly  indebted,  &c."  And  this,  the  Court  say,  is  no  more 
than  any  one  could  say  from  the  legal  import  of  the  obligation. 
That  the  statute  required  something  more  than  the  belief  of 
the  affiant. 

Now,  the  affidavit  under  consideration  states  the  indebt- 
ment in  positive  terms.  The  affiant  says  the  defendant  is 
justly  indebted  to  the  plaintiffs  in  the  sum  specified.  Is  it 
necessary  to  state  how  he  came  by  this  knowledge?  It  would 
seem  to  me  not.  He  swears  to  the  fact,  and  he  could  not  do 
so  without  a  personal  knowledge  of  the  fact.  And  can  it  be 
presumed,  against  his  statement,  that  he  has  not  a  knowledge 
of  the  fact*    This  would  be  in  violation  of  all  known  rules  of 
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construction,  and  especially  in  giving  a  construction  to  an  affi- 
davit* 

This  was  an  exparte  proceeding*  No  notice  was  necessary, 
and  of  coprse  there  could  be  no  cross-examination.  And  what 
the  witness  has  sworn  to  must  be  taken  as  true,  and  it  seems 
to  me  that  the  affidavit  is  as  full  and  as  positive  as  the. statute 
requires.  I  am,  therefore,  in  favor  of  overruling  the  motion. 
The  District  Jpdge  differed  in  his  construction  of  the  affidavit 
under  the  statute,  but  the  Court  being  divided  the  motion 
failed. 


Cooper  vs.  Brown  aicd  others. 

A  eonrt  of  equity  will  not  daerao  a  ipaelfie  paribnoanea  of  acontraet,  at  tha  inatanea  of  tha 
fodor,  wbara  ha  baa  baen  guilty  of  a  gtoai  naglifanea,  and  tba  property  baa  greatly  datarki- 
ratad  in  yalua. 

Tba  eonatdaratlon  of  tba  pnrebaaa  baviog  baen  paid  to  tba  vandea,  In  eaaaof  bia  daatb,bla 
fapgaaantrtlfea  are  boond  to  ua,  at  leaat,  raaaonable  dUicanee  In  eiacntlng  a  conrayanea. 

Wbare  tba  vendor  baa  baen  ao  nagUgant  aa  to  bava  no  elaim  on  a  coort  of  equity,  for  aapa- 
dfie  parlbmanca,  tbayandee  may  diaafflrm  tba  contract,  and  racoyer  baek  tba  money  paid,  in 
an  action  for  money  bad  and  received. 

Tbe  Tondor  la  bofud  to  make  and  tender  tba  dead. 

Wbere  a  apeelAc  perfbrmanee  can  not  be  enforced  by  tbe  vendor,  by  reaa6n  of  bia  own 
lacbaa,  tt  would  leem  tbat  a  demand  for  adeed,  by  tbe  Tendee,  can  not  bo  necemary,  beibie 
bringing  of  tbe  action  fS»r  tbe  comlderation  money. 

It  li  not  pereeired  wby  tbe  bringing  of  tbe  action.  In  aoab  a  caae,  by  tbe  Tondee,  la  not,  of 
itaeif;  a  dlaaflrmance  of  tbe  contract. 

In  tblaeaaa,bowever,  tbere  waa  a  demand, 

Mr.  Morris  appeared  for  the  plaintiff,  and  Mr.  BuUerfield  for 
the  defendants. 
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OPINION  OF  THE  COURT. 

This  is  an  action  of  assumpsit,  brought  to  recover  the  con- 
sideration paid  for  certain  lots  of  ground,  sold  by  the  defendants 
to  the  plaintiff,  in  June,  1836,  and  which  they  agreed  to  convey 
by  a  deed  of  general  warranty,  but  which  they  had  failed  to  do. 
One  of  the  parties  from  whom  the  deed  was  to  come,  deceased^ 
and  no  steps  were  taken  to  procure  a  conveyance  from  the 
representatives  of  the  deceased,  by  the  defendants,  until  August, 
1 838,  when  a  bill  was  filed.  This  bill  is  still  pending,  and  has 
not  been  prosecuted  with  ordinary  diligence.  In  the  mean 
time  the  property  purchased  has  so  deteriorated  in  value  as 
not  to  be  of  one  fourth  the  value  it  was  at  the  time  of  the 
purchase. 

Upon  this  state  of  facts,  the  Court  instructed  the  jury  to  find 
for  the  plaintiff,  which  they  did,  in  order  that  the  points  raised 
by  the  defendants'  counsel  might  be  considered,  on  a  motion 
for  a  new  trial. 

This  motion  was  made,  and  rested  upon  two  grounds — 

First:  A  sufilicient  excuse  has  been  shown  for  the  delay  in 
executing  the  deed; 

Second:  The  remedy  of  the  plaintifiT  is  on  the  contract  to 
convey,  and  not  on  the  general  money  counts. 

Several  years  have  transpired  since  this  deed  was  to  have 
been  executed,  and  it  appears  that  the  defendants  are  chai^gea- 
ble  with  negligence.  A  demand  of  it  has  been  made  by  the 
plaintiff.  On  the  death  of  the  person  in  whom  the  fee  of  the 
lots  was,  in  part,  vested,  they  should  have  obtained  an  order  of 
court,  by  bill  in  chancery  or  otherwise,  under  the  statute,  for 
the  executors  or  heirs  to  make  a  conveyance,  in  fulfillment  of 
the  contract.  But  great  delay  took  place  before  this  applica- 
tion was  made,  a^d  the  bill  has  been  pending  nearly  three  years, 
and  no  final  order  or  decree  has  yet  been  obtained.  This  shows 
a  want  of  that  diligence  which  the  law  imposes. 
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In  addition  to  the  unnecessary  delay,  the  property  is  now 
not  worth,  perhaps,  the  one  fourth  of  the  price  which  the  plain- 
tiff agreed  to  pay  for  it 

A  delay  in  the  performance  of  a  contract,  where  a  sufficient 
excuse  for  the  nonperformance  is  given,  and  the  condition  of 
the  parties  and  value  of  the  property  remain  the  same,  substan- 
tially, as  at  the  time  of  the  contract,  may  be  no  obstacle  to  a 
decree  for  a  specific  performance.  But  there  is  no  instance 
where  the  delay  has  been  unreasonable,  and  without  sufficient 
excuse;  and  the  property  has  greatly  fallen  in  value,  where  a 
court  has  decreed  a  specific  execution  of  the  contract.  Under 
such  circumstances,  it  would  not  be  in  the  power  of  the  Court 
to  place  the  parties  in  the  condition  they  would  have  been,  had 
the  contract  been  performed;  and  this  is  a  sufficient  reason 
why  a  court  of  equity  will  not  decree  an  execution  of  it.  This 
rule  applies,  with  unanswerable  force,  to  the  case  under  con- 
sideration. Nicholas  Longworth  v.  James  Taylor^  1  McLean's 
Rep.  400.  McKay  v.  Carrington^  lb.  59.  Taylor  v.  LoTiguxnrth^ 
14  Peters'  Rep.  174. 

The  second  ground  on  which  the  motion  for  a  new  trial  is 
founded,  is  equally  unsustainable. 

Where  the  vendor  neglects,  refuses,  or  is  unable  to  make  an 
operative  conveyance,  the  vendee,  having  paid  the  considera- 
tion, may  sue  on  the  covenant  for  a  deed,  or  disaffirm  the 
contract,  and  bring  assumpsit  to  recover  back  the  money  paid. 
By  bringing  an  action  on  the  covenant  he  may  recover  the 
damages  he  has  sustained  by  the  breach,  on  the  part  of  the 
vendor.  And  these  are,  in  some  cases,  ascertained  by  the  esti- 
mated value  of  the  property  covered  by  the  contract. 

In  the  case  of  Weaver  v.  Bentky,  1  Gaines'  Rep.  47,  Kent, 

Justice,  in  giving  the  opinion  of  the  Court,  said:  ^  We  are  of 

opinion  the  plaintiff  had  his  election,  either  to  proceed  on  the 

covenant  and  recover  damages  for  the  breach  of  it,  or  to  disaf- 
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firm  the  contract,  and  bring  assumpsit  to  recover  back  what  he 
had  paid  on  a  consideration  which  had  failed."  To  the  same 
effect  is  the  cases  of  D.  Utricht  v.  Melchotj  1  Dall.  Rep.  438; 
Howes  v.  Barker^  3  Johns.  Rep.  509. 

Where  the  purchaser  has  paid  any  part  of  the  purchase 
money,  and  the  seller  does  not  complete  his  engagement,  so 
that  the  contract  is  totally  unexecuted,  he,  the  purchaser,  may 
affirm  the  agreement  for  the  nonperformance  of  it,  or  he  may 
elect  to  disaffirm  the  agreement  ab  initio,  and  bring  an  action 
for  money  had  and  received  to  his  use.  Sugden  on  Vendors, 
334.     CriUet  v.  Maynardj  5  Johns.  Rep.  85,  note  a,  page  88. 

In  Giles  and  others  v.  Edwards^  7  Term  Rep.  89,  Lord  Ken- 
yon,  G.  J.,  said:  ^As,  by  the  defendants'  default,  the  plaintiffs 
could  not  perform  what  they  had  undertaken  to  do,  they  had  a 
right  to  put  an  end  to  the  whole  contract,  and  recover  back  the 
money  they  had  paid  under  it.'' 

Assumpsit  for  money  had  and  received,  lies  when  a  payment 
has  been  made  on  a  contract  which  is  put  an  end  to.  Towers 
V.  Barret^  I  Term  Rep.  81. 

This  action  cannot  be  sustained  while  the  special  contract  or 
covenant  is  open  and  subsisting.  If  it  remain  open,  the  remedy 
is  on  the  covenant;  and  this  leads  to  the  consideration  of  the 
ground  on  which  the  vendee  may  disaffirm  the  contract.  This, 
it  is  conceived,  he  may  do,  in  alt  cases  where  the  vendor  has 
failed,  and  has  been  guilty  of  such  gross  negligence  as  to  pre- 
vent a  court  of  equity  from  decreeing,  at  his  instance,  a  specific 
performance.  Whether  or  not  the  contract  has  been  put  an 
end  to,  may  always  be  a  subject  of  inquiry  at  the  trial. 

In  Fulkr  V.  Hubbard  and  Williams^  Administrators^  6 
Gowen's  Rep.  II,  the  Gourt  held  where  a  contract  to  pay  for 
and  receive  a  conveyance  of  land,  the  money  has  been  paid, 
though  a  conveyance  has  not  been  given,  the  vendee  can  not 
rescind  the  contract,  and  sue  for  the  purchase  money  and  inter- 
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est,  but  mast  bring  his  action  on  the  contract,  as  one  still  sub- 
sisting. That  where  one  agrees  to  convey  land,  on  the  payment 
of  money,  the  vendee  must  not  only  tender  or  pay  the  money, 
but  he  must  demand  a  conveyance,  and,  after  ivaiting  a  rea- 
sonable time  for  it  to  be  made  out,  must  present  himself  to 
receive  it. 

The  contract  in  the  above  case  was  made,  in  1812,  by  the 
plamtifT,  to  purchase  one  hundred  acres  of  land  for  six  hundred 
dollars.  The  sum  of  one  hundred  dollars  was  paid  down,  and 
the  residue  was  to  be  paid  in  three  yearly  instalments,  with 
interest.  The  vendee  entered  into  the  possession,  and  he  made 
the  last  payment,  in  May,  1 819,  to  the  administrators  of  Smith. 
And  the  Court  say,  ^the  payments  were  made  by  the  plamtiff 
upon  the  fact  of  the  special  contract.  Every  thing  has  gone 
on,  for  a  series  of  years,  upon  the  supposition  that  the  agree- 
ment was  valid  and  subsisting."  And  the  Court  held  that  it 
was  the  duty  of  the  vendee  to  prepare  a  deed  for  the  land,  and 
tender  it  to  the  vendor,  in  pursuance  of  the  custom  at  common 
law. 

There  were  circumstances,  in  that  case,  of  acquiescence  by 
the  Vendee,  in  the  protracted  payments,  and  in  his  occupancy 
of  the  land,  which  might  go  far  to  excuse  the  delay  in  making 
the  deed.  A  new  trial  Was  granted;  and  the  same  case  is  re- 
ported in  7  Cowen,  53,  where  the  Court  agam  held  that  the 
plaintiif  could  not  recover  on  the  general  counts,  for  money 
had  and  received.  The  second  opinion  of  the  Court  rested 
upon  the  ground,  that  the  heirs  of  Smith  could  not  be  consid- 
ered in  default^as  a  deed  had  never  been  demanded  of  them  by 
the  plaintiff.  And  they  held  that,  where  a  vendor  dies,  the 
same  demand  must  be  made  of,  and  time  allowed  to  his  heirs, 
before  a  suit  can  be  brought  against  his  personal  representatives^ 
for  damages. 
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Sometime  before  the  commencement  of  this  suit,  a  demand 
of  the  deed  was  made  by  the  plaintiff  of  the  executors  of  the 
deceased  vendor,  who  were  authorized,  in  the  will,  to  execute 
a  conveyance.  The  rule  of  the  common  law,  as  to  the  prepa- 
ration of  the  deed  by  the  vendee,  has  not,  generally,  been 
adopted  in  this  countiry •  It  is  not  m  force  in  this  State.  The 
vendor,  who  binds  himself  to  make  the  conveyance,  must  make 
it.  1  McLean's  Rep.  104-5.  Taylor  v.  Langworth,  14  Peters' 
Rep.  175. 

Doubts  are  entertained  whether,  under  the  circumstances  of 
this  case,  a  demand  of  the  deed,  though  made,  was  necessary. 
Such  had  been  the  deterioration  in  the  value  of  the  property, 
connected  with  the  lapse  of  time,  that  no  court  of  equity  could 
compel  the  vendee  to  receive  a  deed.  IJad  the  deed  been  made 
when  the  vendors  were  bound  to  make  jt,  the  property  might 
have  been  disposed  of  at  little  or  no  loss  to  the  vendee;  but, 
now,  he  would  lose  at  least  three  fourths  of  the  consideration 
paid. 

A  demand  can,  in  no  case,  be  necessary  as  a  mere  matter  of 
form.  It  presupposes  a  willingness,  and,  indeed,  an  obligation 
on  the  part  of  the  person  making  the  demand,  to  receive  the 
deed  demanded.  And,  in  this  case,  it  would  seem  not  to  have 
been  necessary  for  the  plaintiff  to  make  a  demand  of  a  deed 
from  the  defendants;  for,  assuredly, he  was  not  bound  to^receive 
a  deed,  and  give  up  his  claim  to  a  return  of  the  consideration 
money,  when  the  demand  was  made. 

This  would  clearly  be  the  case,  if  the  action  were  founded 
upon  the  agreement;  and  the  rule  would  seem  equally  to  apply 
where  the  action,  for  money  had  and  received,  is  brought. 
That  contract,  which  can  not  be  enforced  by  one  party,  by 
reason  of  lapse  of  time  and  his  own  laches,  may,  it  would  seem, 
be  disaffirmed  by  the  other  party.  The  contract,  in  fact,  is  of 
no  force  in  behalf  of  the  vendor,  either  in  a  court  of  law  or 
equity. 
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The  j)lamtiff  never  had  possession  of  any  part  of  the  prem- 
ises, nor  are  there  any  circumstances  which  can  go  to  show, 
on  his  part,  an  acquiescence  in  the  delay  of  making  the  title. 
Upon  the  whole,  the  motion  for  a  new  trial,  is  overruled,  and 
a  judgment  is  entered  on  the  verdict. 


The  United  States  vs»  Linn  and  others. 

TlM  geoaral  doetrine  as  to  the  application  of  paymenta,  ia,  that  if  the  dabtor  fail  to  apply 
tlwm,  tba  GoTonunant  mfj  do  lO.  If  botb  fail,  tba  law  will  make  tlie  application,  aa  the 
prindplei  of  Jaitlee  shall  require. 

Where  different  eeta  of  eoretiea  are  coneemed,  thia  role  does  not  goyem. 

Saretiei  are  only  bonnd,  on  a  BeceiTer  of  public  moneya*  bond,  that  lie  eball  pay  over  alT 
mooeya  recdred,  after  the  ezecotion  of  the  bond. 

They  are  not  bound  for  any  prerioue  defalcation. 

And  the  Ooyernment  can  not  bind  them,  by  the  ezerclae  of  any  mippoaed  power,  to  make 
appUeatfon  of  the  paymenta  made. 

If  the  ioretiea  are  at  all  rcsponaible,  they  moat  be  made  lo  liy  etriet  law. 

Ai,  between  difibrent  luretiee,  the  Court  will  apply  the  paymenta  lO  aa  to  avoid  injuitiee. 

And  thia  they  can  do  from  the  face  of  the  transcript. 

Where  the  paymenta  exceed  the  reeelpta  in  any  one  quarter,  the  ezoeai  diall  be  applied  to 
the  payment  of  the  previoua  quarter,  tlx>ogh  such  quarter  be  prior  to  tlie  dale  of  the  bond* 

» 

Where  a  general  payment  haa  been  made  eome  years  after  expiration  of  the  bond,  the  pay- 
ment must  be  applied,  as  stated  on  the  transcript,  to  discharge,  pro  tauto,  the  general  balance. 

Mr.  Baker  and  Mr.  Buiierfidd^  the  District  Attorney,  ap- 
peared for  the  plaintiffs,  and  Messrs.  Logan^  Brown  and  Davis^ 
for  defendants. 

OPINION  OF  THE  COUBT. 

This  action  is  brought  on  ^n  official  bond,  given  by  Linn,  as 
Receiver  of  Public  Moneys,  and  signed  by  the  other  defendants, 
as  sureties.  The  defendants  pleaded  that  Linn  had  paid  over 
all  moneys  which  had  come  to  his  possession,  as  Receiver. 
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The  bond,  dated  the  2d  May,  1831,  was  given  in  evidence, 
and,  also,  a  transcript  from  the  books  of  the  Treasury,  showing 
the  accounts  of  Linn,  from  the  12th  January,  1 831,  to  the  12tfa 
of  February,  1835. 

From  the  face  of  this  transcript,  it  appeared  that  Linn  was 
charged  with  various  sums  of  money,  received  prior  to  the  date 
of  the  bond;  and,  from  some  of  the  quarterly  payments,  it  ap- 
peared that  he  had  paid  over  more  money  than  he  received 
within  the  quarter.  The  credits,  as  they  were  received,  were 
entered  on  the  books,  and  the  balance  against  the  Receiver 
was  carried,  as  a  debit,  tch  the  accounts  of  the  succeeding 
quarter;  and,  in  that  form,  the  general  balance  was  made  up 
against  him. 

On  this  state  of  facts,  it  was  contended  that  the  Government 
had  a  right  to  apply  the  money  received,  subsequently  to  the 
date  ot  the  bond,  to  the  discharge  of  any  balance  which  the 
Receiver  owed  at  the  date  of  the  bond;  and,  that  the  payment 
had  been  so  applied,  appeared  from  the  transcript. 

The  doctrine,  as  to  the  application  of  payments,  is,  at  all 
times,  important;  but  it  becomes  peculiarly  so  when  the  rights 
of  sureties  are  affected.  This  question  was  somewhat  exam- 
ined in  the  case  of  The  United  SiaUs  v.  January  and  Patterson^ 
7  Cranch's  Rep.  373.  In  that  case  the  supervisor  of  the  reve- 
nue for  the  District  of  Kentucky,  (not  Ohio,)  in  due  form  of 
law,  appointed  John  Arthur,  collector  of  the  revenue.  On  the 
25th  of  August,  1797,  he  and  his  sureties  executed  a  bond,  for 
the  faithful  performance  of  his  duties,  in  the  penalty  of  $4,000. 
On  the  23d  March,  1 799,  the  collector  gave  another  bond,  with 
Patterson,  surety,  in  the  penalty  of  $6/)00.  The  duties  of  the 
coUectot  were  commenced,  and,  from  that  time  up  to  the  30th 
June,  1802,  he  was  charged  with  having  collected  $30,584  991. 
On  the  settlement  of  his  account,  in  1 803,  he  was  in  arrear 
$16,181  15i,  and  suits  were  instituted  on  each  of  the  bonds. 
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Performance  was  pleaded,  to  which  the  plaintiffs  repliec^  that 
he  had  not  collected  and  paid  over,  &c.  Pending  the  suit, 
Arthur  died. 

The  supervisor  kept  one  general  account,  only,  against  the 
collector.  On  the  trial  the  general  account  was  exhibited, 
showing  the  above  balance.  They  also  showed  the  balance 
appearing  to  be  due,  when  the  second. bond  was  given,  amount- 
ing to  the  sum  of  $6,483  59i. 

The  defendants  proved,  by  a  witness,  that  James  Morrison, 
the  late  supervisor,  informed  him  that  Arthur  had  paid  a  suffi- 
cient sum  to  discharge  the  bond  first  given.  This  fact  was 
proved  by  the  supervisor,  and  he  admits  that  he  may  have  told 
January  that  the  whole  of  the  bond  would  be  paid  off,  if  the 
payments  made  by  Arthur  should  be  so  applied,  and  that  it  was 
his  opinion  that  was  the  proper  application  of  them.' 

On  this  state  of  facts,  the  plaintiffs  moved  the  Court  to  instruct 
the  jury,  that  the  promise  of  the  supervisor  was  not,  of  itself, 
an  appropriation  of  the  payments,  unless  it  wais  followed  by 
some  act  of  appropriation.  The  Court  overruled  the  motion, 
and  instructed  the  jury,  if  they  believed  the  supervisor  had 
made  the  election  and  promise^  as  proved,  it  was  a  declaration 
of  his  election  how  the  payments  should  be  applied,  and  that  an 
entry  on  the  books  to  that  effect  was  unnecessary.  To  this 
opinion  an  exception  was  taken. 

The,  Court  say  the  debtor  may  make  the  application  of  a 
payment  at  the  time  of  making  it;  and,  if  he  fail  to  do  so,  the 
creditor  may  make  it.  That,  if  neither  exercise  this  right,  the 
law  will  make  the  application.  And,  the  Court  further  say,  that 
a  majority  of  the  Judges  are  of  opinion,  that  the  rule,  adopted  in 
ordinary  cases,  is  not  applicable  to  a  case  circumstanced  as  this 
is,  where  the  Receiver  is  a  public  officer,  not  interested  in  the 
event  of  the  suit,  and  who  receives  on  account  of  the  U.  States, 
where  the  payments  are  indiscriminately  made,  and  where 
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difTerent  sureties,  under  distinct  obligations,  are  interested.  It 
will  be  generdly  admitted  that  moneys  arising  due,  and  eol- 
lected  subsequently  to  the  execution  of  the  second  bond^  can 
not  be  applied  to  the  first  bond,  without  manifest  injury  to  the 
surety  in  the  second  bond,  and  vice  versa;  justice  between 
different  sureties  can  only  be  done  by  reference  to  the  collect- 
or's boqks.    The  judgment  of  the  Circuit  Court  was  reversed* 

In  The  United  States  v,  Kiripatrick  and  others^  the  Court 
say  ^  the  general  doctrine  is,  that  the  debtor  has  a  right,  if  he 
pleases,  to  make  the  appropriation  of  payments;  if  he  omits  it, 
the  creditor  may  make  it;  if  both  omit  it,  the  law  will  apply 
the  payments  according  to  its  own  notions  of  justice.  It  is 
certainly  too  late  for  either  party  to  claim  a  right  to  make  an 
appropriation,  after  the  controversy  has  arisen,  and,  a  fortiori, 
at  the  time  of  the  trial.  In  cases  tike  the  present,  of  long  and 
running  accounts,  where  debits  and  credits  are  perpetually 
occurring,  and  no  balances  are  otherwise  adjusted,  than  for  the 
mere  purpose  of  making  rests,  we  are  of  opinion  that  payments 
ought  to  be  applied  to  extinguish  the  debt^,  according  to  the 
priority  of  time,  so  that  the  credits  are  to  be  deemed  payments, 
pro  tanto,  of  the  debts  antecedently  due." 

This  view  was  given  on  an  instruction  of  the  Circuit  Court, 
to  which  exception  was  taken,  ^that  the  payments  made  by 
the  collector,  for  whom  Kirkpatrick  was  surety,  might,  under 
the  circumstances,  be  applied  to  the  discharge  of  the  balance 
due  from  collections  made  under  the  acts,  which  were  in  force 
when  the  bond  was  given." 

Now,  what  were  the  circumstances  referred  to?  Reed  was 
appointed  collector  the  11th  of  November,  1813,  by  the  Presi- 
dent, which  appointment  continued  until  the  end  of  the  suc- 
ceeding session  of  the  Senate. 

The  24th  of  January,  1814,  he  was  reappointed  to  the  same 
office,  by  the  President  and  Senate.    And  the  question  was, 
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"whetber  the  ref^ponsibility  of  the  sureties  extended  beyond  the 
duration  of  the  first  commission,  and  the  Oourt  held,  very 
properly,  that  it  did  not* 

It  will  be  observed  that,  in  this  case,  there  was  no  question 
between  the  liabilities  of  different  sets  of  sureties.  The  general 
rule  as  to  the  application  of  the  payments,  under  such  circum- 
stances, was  unquestion^ibly  correct.  But  the  doctrine  here 
laid  down  does,  in  no  respect,  conflict  with  the  previous  decis- 
ions in  The  Vnited  States' v.  January  and  Patterson*  In  that 
case  the  Court  say,  the  ordinary  rule  which  governs  the  appli- 
cation of  paymbQts  does  not  apply.  Alid  the  reason  was,  that 
distinct  interests  arose  under  different  surety  bonds,  which 
took  the  case  out  of  the  general  rule.  And  that  this  is  the  true 
principle,  will  be  shown  by  subsequently  adjudicated  cases. 

It  may  b'e  proper  here  to  remark  that,  in  the  case  of  MUler 
V.  Stewart  and  others^  9  Wheat.  680,  the  case  preceding  that 
against  Rirkpatrick,  the  Court  held  that  the  contract  of  a  surety 
is  to  be  construed  strictly,  and  is  not  to  be  extended  beyond 
the  fair  scope  of  its  terms. 

In  The  United  States  v.  Nicholl^  12  Wheat.  505,  the  Coutt 
say:  "The  case  of  The  United  States  v.  January  and  Patterson^ 
7  tDranch,  572,  is,  in  point,  to  show  thai,  as  to  any  disburse- 
ments of  money,  after  the  30th  of  November,  1822,  for  which 
Swartwout  was  entitled  to  credit,  it  was  at  the  election  of  the 
Government  to  apply  them  to  either  account.  But  there  is  no 
necessity  for  the  application  of  the  principle  to  this  case." 

The  Court  well  remarked,  that  there  was  no  necessity  for 
the  application  of  the  above  principle  in  that  case.  What  was 
meant  by  the  power  of  the  Government  to  apply  the  payments, 
as  decided  in  The  United  Slates  v.  January  and  Patterson^  is 
not  easily  apprehended.  For  it  is  manifest  that,  in  that  case, 
the  Court  decided  no  such  principle,  but  directly  the  contrary. 
They  lay  down  the  general  principle  as  above  stated,  and  then 
64 
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say  that  the  rule  does  not  apply  where  there  are  different  sets 
of  sureties.  That,  to  do  justice  to  them,  a  reference  must  be 
had  to  the  books,  and,  consequently,  to  the  dates  of  the  entries. 
Mr.  Justice  Tremble,  who  wrote  the  opinion  in  the  case  of 
NiohoU,  must  have  used  this  language  without  referrmg  to  the 
case  of  The  United  Stai^  v.  January  and  Pattetstm^  or  he  most 
have  referred  to  the  general  principle  there  laid  down,  and  not 
to  the  ezcepton  on  which  the  decision  of  the  case  turned* 

There  is  no  question  that  has  ever  come  before  the  Supreme 
Court,  better  settled,  than  that  a  surety  can  only  be  bound 
from  the  date  of  his  bond.  No  matter  if  the  officer,  at  the  time 
the  surety  is  given,  be  a  defaulter,  unless  the  bond  shall  specially 
stipulate  for  past  performances,  or  the  money  previously  re- 
ceived shall  be  in  the  hands  of  the  officer,  the  surety  is  not 
bound. 

This  question  has  frequently  arisen  on  bonds  given  by  Re- 
ceivers of  Public  Moneys.  A  case  of  this  kind  was  decided  at 
the  last  term,^  between  The  United  States  v.  Boyd  and  his  sure- 
iiesj  15  Peters,  187.  Boyd's  duties,  as  Receiver,  commenced 
the  S7th  December,  1836;  the  bond,  on  which  die  suit  was 
brought,  was  dated  the  15th  of  June,  1837;  and  the  condition 
was,  ^  that  Boyd  should  faithfully  discharge  the  duties  of  his 
office,  of  Receiver  of  Public  Moneys,  for  four  years,  from  the 
27th  December,  1836;^'  and  the  Court  held  that  the  sureties 
were  not  bound  for  any  defalcation,  prior  to  the  date  of  the 
bond.  And  they  refer  to  the  case  of  The  United  States  v. 
Giles  et  aLy  9  Cranch's  Rep.  212,  where  it  was  held,  ^if  the 
Marshcd,  before  the  date  of  his  official  bond,  receive  money 
upon  an  execution  due  to  the  United  States,  with  orders  from 
the  comptroller  to  pay  it  into  the  Bank  of  the  United  States, 
which  he  neglects  to  do,  the  sureties  in  his  official  bond,  exe- 
cuted afterwards,  are  not  liable  therefor,  upon  the  bond,  al- 
though the  money  remained  in  the  Marshal's  hands  after  the 
execution  of  the  bond." 
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That  was  a  very  strong  case.  For  we  should  have  supposed 
that  a  liability  might  arise  on  the  bond  for  a  failure  to  pay  over 
the  money,  in  the  hands  of  the  officer,  at  the  time  the  bond  was 
executed.  The  bond  is,  for  the  faithftd  performance  of  his 
duties,  generally;  and  it  is  supposed  to  be  a  continuing  duty  to 
pay  over  money  in  his  hands,  as  Well  after  as  before  the  execu- 
tion of  the  bond.  And  thiis  view  is  sustained  in  Farrar  and 
Brown  v.  The  United  States^  5  Peters'  Rep.  373.  The  Court 
there  say,  that «  for  any  sum  paid  to  Rector  (surveyor  general) 
prior  to  the  execution  of  the  bond,  there  is  but  one  ground  on 
which  the  sureties  could  be  held  bound ,  and  that  is,  on  the 
assumption  that  he  still  held  the  money  in  bank,  or  otherwise! 
If  still  in  his  hands,  he  was,  up  to  that  time,  bailee  to  the  Gov- 
ernment." 

Now,  the  question  arises,  whether  the  Goveminent,  in  the 
case  of  a  Receiver  of  Public  Moneys,  can  apply  the  moneys 
received  by  him,  and  paid  over  subsequently  to  the  execution 
of  his  bond,  in  discharge  of  a  sum  due  by  him  prior  to  the  date 
of  the  bond.  If  it  can  not  do  this,  in  the  language  of  the  Court, 
in  the  case  against  January  and  Patterson,  ^  the  ordinary  rule 
in  regard  to  the  application  of  payments,  does  not  apply  where 
the  interests  of  sureties  are  involved.  And  this  we  take  to  be 
sounld  law. 

The  general  principle  is  a  sound  one,  but  it  can  not  apply  to 
the  prejudice  of  third  parties.  The  contract  of  the  surety  is, 
that  the  officer  shall  pay  over  all  moneys  th^t  shall  come  into 
his  hands,  i^ter  the  execution  of  the  bond.  Where  money  is 
thus  received  and  paid  over,  to  apply  it  to  any  other  purpose 
than  a  discharge  of  the  liability  arising  subsequently  to  the 
bond,  and  hold  the  sureties  responsible,  would  be  an  essential 
alteration  in  the  contract.  Not  an  alteration  in  form,  but  in 
substance;  and  this,  it  is  clear,  the  Government  has  no  power 
to  make. 
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That  such  a  power  should  be  assumed  to  be  exercised^  under 
any  supposed  right  in  the  Government  to  make  an  application 
of  the  payments,  is  extraordinary.  Such  an  act  is  not  only  in 
direct  opposition  to  the  contract,  but  it  is  a  fraud  upon  the  sure- 
ties— such  a  fraud  as  no  Court,  the  facts  being  undeniable,  could 
sanction.  It  will  be  recollected  that  the  application  is  the  act 
of  the  Government.  And,  if  it  have  not  power  to  make  it 
under  the  above  circumstances,  no  such  power  exists,  where 
the  rights  of  third  parties  are  involved. 

The  doctrine  well  applies  between  the  principal,  his  sureties, 
and  the  Government.  The  sureties  are  bound,  not  for  the  per- 
formance of  certain  duties,  but,  positively,  to  pay  so  much 
money.  Now,  we  will  suppose  that  the  principal  is  indebted 
to  the  Government  in  a  sum  for  which  no  security  has  been 
given,  and,  under  such  circumstances,  a  general  payment  is 
made,  no  one  can  doubt  that  the  Government  may  apply  the 
payment  to  the  discharge  of  either  debt.  And  the  sureties 
can  not  complain  of  this  application;  for  the  bond  is  without  a 
condition,  or,  at  least,  it  does  not  bind  the  principal  to  pay  over 
moneys  received  from  a  particular  source.  It  is  this  condition 
in  the  bond,  to  pay  over  moneys  received,  for  instance,  in  pay* 
ment  of  public  lands,  that  takes  the  case  out  of  the  ordinary 
doctrine  on  this  subject.  And,  unless  the  rights  of  sureties  are 
totally  disregarded,  this  exception  must  exist.  It  was  made 
by  the  Court,  in  the  case  of  January  and  Patterson;  it  is  sanc^ 
tioned  by  the  immutable  principles  of  justice,  and  can  not,  in 
good  faith,  be  departed  from. 

We  are,  then,  clearly  of  the  opinion .  that  the  Government 
could  not  apply  the  moneys  received,  and  paid  over  by  Linn, 
since  the  execution  of  th^  bond  on  which  this  suit  is  brought, 
in  discharge  of  any  balance  due  before  the  bond  was  given. 
And  the  Court  and  jury  can  judge,  from  the  face  of  the  tran- 
script, of  the  applications  to  be  made,  so  as  to  avoid  injustice 
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to  the  -sureties,  which,  at  varioQs  limes,  were  given  by  the 
Receiver. 

Where  the  payments  of  any  quarter  exceed  the  receipts  for 
such  quarter,  the  excess  shall  be  applied  to  the  balance  against 
the  Receiver  at  the  beginning  of  the  quarter.  And  this  upon 
the  ground,  that  it  is  not  presumable  the  Receiver  made  pay- 
ments in  advance,  of  anticipated  receipts.  The  surplus  will  be 
presumed  to  have  been  paid  out  of  moneys  in  his  hands,  prior 
to  the  execution  of  the  bond,  provided  previous  quarters,  from 
the  date  of  the  bond,  have. been  fully  paid. 

It  appears  that  a  payment  of  $23,000  wa^  made,  in  1838,  by 
the  Receiver.  This  was  after.bis  resignation,  and  several  years 
after  the  four  years  had  expired,  for  which  the  bond  was  given. 
The  Court,  in  regard  to  this  payment,  can  make  no  other  appli- 
cation of  it  than  has  been  made  in  the  transcript.  It  will  go 
to  discharge,  pro  tanto,  the  general  balance  against '  the  Re- 
ceivet  and  his  sureties. 

On  the  above  principles,  the  case  was  submitted  to  the  jury, 
who  .found  a  large  balance  in  favor  of  the  [Jnited  States,  for 
which  a  judgment  was  rendered.  .      ' 


Overton  and  KiNot?^.  Gorham  and  Durlet. 

A  judgment  having  been  obtained  in  this  case,  at  a  previous 
term,  an  execution  was  issued  and  levied  by  the  late  Marshal 
on  real  estate,  which  was  sold  by  him  after  giving  due  notice. 

After  the  levy  and  before  the  sale,  the  late  Marshal  was  re- 
moved from  office  and  a  successor  appointed;  but  before  the 
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sale  he  was  not  notified  of  hk  removal,  nor  of  the  appointment 
of  bis  successor* 

On  this  state  of  fact  a  motion  was  made  by  Mr.  Hatton,  in 
behalf  of  the  purchaser  of  the  land,  to  set  the  sale  aside  on  the 
ground  that  the  late  M^^rshal,  having  been  removed  from  oflice, 
had  no  right  to  sell. 

By  the  38th  section  of  the  act  of  the  34th  September,  1789, 
it  is  provided  that  ^every  Marshal  or  his  deputy  when  removed 
from  office,  or  when  the  term  for  which  the  Marshal  is  appoint- 
ed shall  expire,  shall  have  power,Jiotwithstanding,  to  execute 
all  such  precepts  as  may  be  in  their  hands  respectively^  at  the 
time  of  such  removal  or  expiration  of  office;  aind  the  Marshal 
shall  be  answerable,"  &c« 

The  Sd  section  of  the  act  of  the  7th  of  May,  1 800,  provides 
^that  where  a  Marshal  shall  take  in  execution  any  lands,  tene- 
ments or  hereditaments,  and  shall  die,  or  be  removed  from  of- 
fice, or  the  term  of  his  commission  expire  before  sale,  or  other 
final  disposition  made  thereof,  the  like  process  shall  issue  to 
the  succeeding  Marshal,  and  the  same  proceedings  shall  be  had 
as  if  such  former  Marshal  had  not  died  or  been  removed,  or  the 
term  of  his  commission  had  not  expired." 

From  this  provision  it  is  clear  that  the  sale  in  this  case  was 
irregular.  After  his  removal  from  office  the  Marshal,  under 
the  act  of  1789,  has  power  to  execute  all  such  precepts  as  may 
be  in  his  hands;  but  the  act  of  1800  provides  that  his  successor 
shall  sell  the  lands  on  which  he  has  levied  but  not  sold,  before 
his  removal.  Notice  to  the  late  Marshal  of  his  removal  was 
not  necessary.  His  functions  were  terminated  by  the  act  of 
removal. 

The  only  doubt  that  arises  is,  whether  the  defendant  should 
not  have  had  notice  of  this  motion.  His  rights  may  be  afiect- 
ed  by  setting  aside  the  sale.  But  as  the  provision  of  the  act  is 
peremptory,  and  the  defendant  cannot  be  notified  without 
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great  incoBvenience  aad  .delay,  and  as  his  counsel. in  the  judg- 
ment may  object  to  the  motion,  the  Court  i^ill  set  aside*  the 
sale  and  order  another  execution  to  the  present  Marshal* 

If  any  doubt  could  arise  in  the  case,  and  it  were  possible  to 
avoid  this  result,  the  Court  would  npt  decide  the  motion  until 
a  perscmal  notice  had  been  served  on  the  defendant,  unless  he 
appeared  by  counsel. 


Westerwelt  vs.  Lewis  anp  Tooker. 

Under  the  eonftttution  and  act  of  CongreM,  the  Jodgment  of  a  Court  in  any  itate  la 
eonehuhre;  and  tba  aaae  aflbot  la  tlveil  to  It  la  arery  otlier  atate  aalt  had  In  tha  Jtata  wlian 
vendared* 

Tbia  queation  ariaea  under  tlie  conatitution  of  tbe  United  Statea  and  act  of  Oongreaa,  and 
the  deeialon  of  the  Supreme  COnrt  of  tbe  Union  la  conaequently  binding. 

Indeed  that  Court  ean  azerdao  appellate  JiArladietlon  oa  tha  aul^tfeC 

Aplea4>f  nil  debet.  In  an  aetlon  brought  oa  a  Judgment,  tebad  on  demurrer. 

Tbe  record,  when  duly  authentleated,  eontalna  abaolute  verity,  and  ia  conelualTe. 

Where  no  proeeaa  waa  aerved  on  the  defendant,  and  there  baa  been  no  appearanee,  the 
Judgment  la  a  nihility. 

A  proceeding  bgr  attachment  ia  a  prooaedlag  In  rem,  and  only  binda  the  dtftadant  to  the 
extent  of  the  property  levied  on. 

Where  it  appean,  from  the  record,  that  proeeaa  was  aerred,  or  that  there  waa  an  appear- 
aaee,  the  facit  cannot  be  controverted. 

Nnl  tie!  roaord,  the  only  proper  plea  in  aoch  a  eaaa. 

Mr.  Krum  appeared  for  the  plaintiff,  and  Mr.  Logan  for  the 
defendant. 

OPINION  OF  THE  COUET. 

Tms  is  an  action  of  debt  brought  on  a  judgment  obtained 
against  the  defendants,  by  the  plaintiff,  in  the  State  of  New 
York. 
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The  defendants  filed  two  pleas: 

First:  Nil  debet. 

Second:  That  no  notice  was  served  on  the  defendants  be- 
fore the  rendition  of  the  judgment 

To  these  pleas  the  defendants  demurred. 

The  1st  section  of  the  4th  article  of  the  constitution  of  the 
United  States  declares,  <^that  full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  state.  And  Congress  may,  by  general  laws,  pre- 
scribe the  manner  in  which  stich  acts,  records  and  proceedings, 
shall  be  proved  and  the  effect  thereof." 

In  the  act  of  the  ^Gtli  of  May,  1790,  it  is  provided  ^that  the 
records  and  judicial  proceedings  of  the  courts  of  any  state  shall 
be  proved  or  admitted  in  any  other  court,  within  the  United 
States,  by  the  attestation  of  the  clerk,  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
Judge,  Chief  Justice,  or  presiding  magistrate,  as  the  case  play 
be,  that  the  said  attestation  is  in  due  form.  And  such  records 
and  judicial  proceedings,  so  authenticated,  shalPhave  such  faith 
and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  court  of  the  state 
from  whence  the  said  records  are  or  shall  be  taken.'' 

On  reading  this  act  iLnd  the  constitution,  it  would  scarcely 
be  expected  that  any  difference  of  opinion  could  arise  on  the 
construction  of  either.  It  is  still  more  extraordinary,  that  after 
the  Supreme  Court,  by  repeated  adjudications,  had  settled  the 
construction  of  both,  that  any  state  court  should  adhere  to  a 
difierent  opinion.  This  is  so  opposed  to  the  course  of  the  Su- 
preme Court,  in  following  the  construction  of  the  state  consti- 
tutions and  statutes,  by  the  state  courts  respectively,  that  it 
was  not  anticipated.  In  fact,  as  regards  the  construction  of 
the  constitution  and  the  act  of  Congress,  the  Supreme  Court 
have  appellate  powers  over  the  Supreme  Court  of  a  state. 
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In  the  case  of  Jlft^^^  v.  Dutyee,  7  Crasch's  Rep.  4B1,  the 
Court  held  that  a  record  authenticated  as  required  by  the  act  of 
Congress  gnres  the  same  effect  to  the  reoord,  as  evidence,  as  is 
given  to  it  in  the  state  where  the  judgment  was  rendered. 
That  the  only  inquiry  is,  what  is  the  effect  of  the  judgment  in 
such  state.  That  whatever  might  be  the  effect  of  a  plea  of  nil 
debet  to  an  action  on  a  state  judgment  after  verdict,  it  is  bad 
on  demurrer.  That  an  exemplification  of  the  ordinal  record 
was  sufficient  without  the  original. 

In  Hampton  v.  APConnel^  3  Wheat.  Rep.  234,  the  Chief  Jus- 
tice says,  this  is  precisely  the  same  case  as  that  of  MUls  v. 
Dury^0  The  doctrine  there  held  was,  that  the  judgment  6f  a 
state  court  should  have  the  same  credit,  validity  and  effect,  in 
'every  other  court  of  the  United  States,  which  it  had*  in  the 
state  where  it  was  pronounced;  and  that  whatever  pleas 
would  be  good  to  a  suit  thereon  in  such  state,  and  none  others, 
could  be  pleaded  in  any  other  court  in  the  United  States. 
That  case  was  brought  before  the  Court  by  a  writ  of  error  to 
the  Circuit  Court  of  the  United  States,  in  New  York.  A  nil 
debet  was  pleaded  to  which  there  was  a  demurrer.  And  the 
Court  again  decided,  as  they  had  done  in  the  case  of  Mills  v. 
Duryeej  that  the  plea  was  bad. 

In  pursuance  of  the^e  decisions  the  courts  of  the  United 
States  have  uniformly  acted.  And  the  same  rule  has  been 
adopted  by  many  of  the  state  courts. 

The  plea  of  nil  debet  puts  in  issue  the  existence  of  the  debt 
at  the  time  of  pleading.  And  if  this  be  a  good  plea  in  an  action 
on  a  judgment,  it  puts  in  issue  the  debt  evidenced  by  such 
judgment.  This  cannot  be  done  if  any  effect  be  given  to  ihe 
act  of  Congress  and  the  constitution. 

The  judgments  of  a  sister  state  were,  at  first,  treated  in 
New  York  as  foreign  judgments.    They  were  considered  only 
as  prima  facie  evidence  of  indebtment,  liable,  of  course,  to  be 
65 
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impugned.  And  although  this  ground  has  been  somewhat  re- 
ceded from,  yet  it  is  difficult  to  determine  what  has  been  given 
up  when  a  defendant  is  still  at  liberty  to  take  iasue  upon  the 
fact  of  his  appearance,  which  is  stated  on  the  record*  The  ad- 
judications in  Massachusetts  are  not  materially  different,  on 
this  pointy  from  those  of  New  York.  5  Wend.  Rep.  148.  9 
Mass.  Rep»  467. 

Where,  from  the  face  of  a  record,  it  appears  that  the. defend- 
ant has  not  been  served  with  process,  and  has  entered  no  ap- 
pearance in  the  case,  the  judgment  is  treated  as  a  nullity.  And 
whei?e,  under  the  laws  of  some  of  the  states,  an  attachment  is 
the  first  process,  and  that  being  levied  on  any  article  of  prop- 
erty, however  small,  gives  jurisdiction  to  the  court,  a  judgment 
is  obtained,  it  is  only  considered  as  a  proceeding  in  rem. 

It  is  not  in  the  power  of  a  state  court  or  a  court  of  the  Uni- 
ted States,  by  process  of  attachment,  to  take  cognizance  of  an 
individud  who  is  not  within  its  jurisdiction,  and  bind  him  per- 
sonally by  a  judgment.  Such  a  proceeding  binds  the  property 
attached;  but  beyond  that  the  defetidant  is  not  bound.  It  is  a 
proceeding  in  rem,  and,  except  the  property  levied  on,  the 
Court  have  no  more  power  to  affect  the  interests  of  an  individ- 
ual than  if  no  process  had  been  issued  against  him. 

That  the  Court  had  jurisdiction  of  the  person  of  the  deifend- 
ant  must  appear  from  the  record,  and  where  such  fact  does  ap- 
pear it  cannot  be  controverted.  As  well  might  any  other  fact 
in  the  record  be  denied  as  this.  The  record  is  made  out  un- 
der the  authority  of  the  Court,  and  purports  absolute  verity. 
As  evidence  it  cannot  be  questioned*  If,  in  making  up  the  re- 
cord, through  the  inadvertence  of  the  clerk,  a  mistake  has  oc- 
curred, the  only  mod^  of  correcting  it  is  by  application  to  the 
Court  who  gave  the  judgment,  and  who  have  a  right,  set  all  times, 
to  correct  clerical  errors. 
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By  a  statute  in  New  York,  where  individuals  are  sued  as  co- 
partners, and  process  is  served  on  one,  judgment  may  be  en- 
entered  up  against  all  of  them,  which  operates  only  against  the 
partnership  property.  And  the  partners  on  whom  the  process 
was  not  served,  are  permitted  to  come  in  on  certain  conditions, 
to  contest  the  right  of  the  plaintiff.  And  it  is  insisted  that  on 
one  of  the  present  defendants  notice  was  not  served,  and  on 
that  ground  the  defendants  have  filed  the  second  plea* 

To  this  it  may  be  answered  in  the  first  place,  that  the  record 
shows  a  notice  to  the  defendants*  And  in  the  second,  that,  ad- 
mit the  truth  of  the  plea,  the  defendant  coul4  not  ask  to  be 
placed  in  a  more  favorable  position  here  than  be  could  have 
claimed  in  the  State  of  New  York. 

This  would  seem  to  result  from  the  decisions  adverted  to, 
under  the  act  of  Congress.  If  the  same  effect  is  to  be  given  to 
this  record, as  evidence,  as. would  be  given  to  it  in  New  York, 
it  must  be  conclusive  of  all  the  matters  adjudged,  unless,  they 
shall  be  opened  up  in  the  manner  provided.  In  giving  a  judg- 
ment on  this  record  we  give  to  it  the  same  effect  that  it  had  in 
New  York. 

Nul  tiel  Record  is  the  only  plea,  perhaps,  which  can  be  filed 
to  an  action  founded  on  a  record. 

We  do  not  speak  of  fraud  which  vitiates  all  transactions,  ju- 
dicial as  well  as  others,  and  which  may  be  set  up  by  third  par- 
ties, but  not  as  between  the  parties  on  the  record. 

The  demurrer  to  the  pleas  is  sustained.    Judgment. 
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Tatlor  and  Bonu  vs.  Cook  and  Spauldino. 

Bf  tlM  eonititaUoii,  joriidlctkm  to  givan  to  the  eoaiH  of  the  United  StatM,  betwoa  ddaoM 
ofttiltoMitglalM. 

Tho.aet  of  U89  rHirleti  tiio  aoretot'ofUito  JortadktloB  to  caNi  wbtn  onooTtbo  pvtlM 
tn  dUsens  of  the  etate  where  ratt  to  broof  ht. 

And  bj  the  eetUed  eonainietion  of  thto  act,  where  there  aro  more  than  one  party,  pUlBliC 
and  defendant,  the  Ooort  nutt  haTO  Jnrtodletlon  between  eaeh  party,  plalntur  and  detadaat. 

Thto  produced  gifal  emhairieimeiit  in  the  prooeedlnfi  befbre  the  Ctreolt  Conrtn.  * 

And  to  remedy  thto  tneonvenlenee  the  act  of  1839  was  paaeed,  which  enablea  a  party  .de- 
Ibndant,  who  may  not  reelde  in  the  dielrlct,  volontarUy  to  become  a  party  to  the  eoit. 

By  htoeabnltUng  himeelfin  thtofbrm  to  the  Jarledlctlon  of  the  Ooort  thnJnriidleliontoBOt 


Mr.  Morris  appeared  for  the  plaintiffs,  and  Mr.  Arnold  for 
the  defendants. 

OPINION  OF  THE  COURT. 

The  plain  tiffs  are  citizens  of  New  York;  the  writ  was  served 
on  Cook,  a  citizen  of  Illinois;  and  Spauiding,  a  citizen  of  Mis- 
souri, enters  a  voluntary  appearance.  A  question  is  raised 
whether  the  Court  can  take  jurisdiptton  as  the  case  now  stands. 

By  the  constitution  of  the  United  States,  the  judicial  power 
extends  to  all  cases  in  law  and  equity  arising  under  the  consti- 
tution, &:c.,  and  to  controversies  between  citizens  of  difierent 
states,  &:c. 

The  1 1th  section  of  the  judiciary  act  of  1789  provides,  "that 
the  Circuit  Courts  shall  have  original  cognizance,  concurrent 
with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  na- 
ttire  at  common  law  or  in  equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  the  United  States  are  plaintiffs  or  petitioners;  or 
an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  another  state.  And 
no  civil  suit  shall  be  brought  before  either  of  said  courts,  against 
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an  inhabitant  of  the  United  States,  by  any  original  process  in 
any  other  district  tt^m  that  whereof  he  was  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  serving  the  writ." 

Under  this  section  it  was  settled  that,  as  between  each  plain- 
tiff  and  each  defendant,  where  there  were  more  than  one  plain- 
tiff and  defendant,  the  Court  must  have  jurisdiction*  So  that, 
by  ^is  construction,  the  Oourt  could  not  take  jurisdiction  of 
this  case;  for,  as  between  the  plam tiffs  wbo  are  citizens  of  New 
York  and  the  defendant^  Spaulding,  who  is  a  citizen  of  Mis- 
souri, the  Court  could  exercise  no  jurisdiction  in  the  State  of 
Illitdis;  because  in  that  case  neither- party  would  reside  in  the 
state  where  suit  is  brought.  And,  under  the  decisions,  the  ccm- 
sent  of  Spaulding  (it  appearing  that  he  was  a  citizen  of  Mis- 
souri) could  give  no  jurisdiction.^  This  created  great  embar- 
rassment to  the  proceedings  in  the  Circuit  Courts.  Unless 
they  could  act  on  the  interests  of  the  defendants  properly  ^be- 
fore the  Court,  without  prejudice  to  those  who  were  interested 
and  who  did  not  reside  within  the  district,  they  could  exercise 
BO  jurisdiction  in  the  case.  To  remedy  this  inconvenience 
the  act  of  the  28th  February,  1 839^  was  passed. 

The  first  section  .of  that  act  provides,  ''that  where,  in  any 
suit  at  law  or  equity,  commenced  m  any  court  of  the  United 
States,  there  shall  be  several  defendants,  any  one  or  more  of 
whom  shall  not  be  mhabitants  of,  or  found  within,  the  district 
where  the  suit  is  brought,  or  shall  not  voluntarily  appear  there- 
to, it  shall  be  lawful  for  the  Court  to  entertain  jurisdiction, 
&c;  but  the  judgment  or  decree  therein  shall  not  prejudice 
parties  not  served  with  process,  ojr  not  voluntarily  appearing 
to  answer.'' 

By  the  constitution  jurisdiction  is  given  to  the  courts  of  the 
United  States,  of  all  controversies  between  citizens  of  different 
states.  And  Congress  have,  unquestionably,  the  power  to  reg- 
ulate the  exercise  of  that  jurisdiction  in  any  mode  which  they 
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shall  deem  expedient.  Unless  required  by  the  act  of  Congress 
it  would  not  be  necessary  that  either  party  should  be  a  citizen 
of  the  state  where  suit  is  'brought. .  This  provision  of  the  act 
of  1789,  however,  is  not  repealed  by  the  abpve  act,  but  it  is 
modified.  It  enables  a  party  who  is  sued,  with  others,  but  who 
does  not  reside  in  the  district,  voluntarily  to  become  a  party 
to  the  suit.  Where  this  is  done  the  Court  can  exercise  juris- 
diction over  him,  the  same  as  if  he  were  a  citizen  of  the  dis- 
trict and  process  had  been  served  on  him. 

The  suggestion  that  by  voluntarily  becoming  a  party  he 
ousts  the  jurisdiction  of  the  Court,  would  give  a  most  absurd 
effect  to  the  statute.  It  gives  a  right  to  the  party  to  appear, 
and  yet  by  such  appearance  the  jurisdiction  is  taken  away. 
This  would  be  a  most  singular  mode  of  remedying  aji  incon- 
venience which  has  long  been  felt  and  acknowledged. 

That  it  was  intended  the  Court  should  exercise  jurisdiction 
over  the  person  who  thus  voluntarily  appears,  by  the  fact  of 
his  being  made  a  party  to  the  suit,  but  also  from  the  subse- 
quent part  of  the  section,  which  declares  that  the  judgnaent  or 
decree  shall  only  affect  the  parties  who  have  been  served  with 
process  or  who  have  voluntarily  appeared.  We  can  entertain 
no  doubt  that  the  Court  have  a  right  to  exercise  jurisdiction 
over  Spaulding,  under  the  act  of  1839. 


» 
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HuBBAKD  vs*  Turner  and  others. 

Fraud  miut  be  clearly  proved. 

A  mortgage  anigned  in  payment  of  a  debt  la  not  held  by  the  aadgnee  latject  to  the  dalma 
of  tbe  eredltors  of  the  aailgnor. 

AltbOQffh  tber»may  beaa  equitable  lie^  on  tbe  moctfagad  premlna,  yet  tbe  artgnee  hav- 
ing  no  notlee  of  It  la  not  afibctad  by  it. 

Generally  the  mortgagor  may  claim  the  lame  righta  agalnat  the  aaatgnee  of  a  mortgage  aa 
agalnat  thd  mortgagee. 

If  the  mortgiigor  have  aeeieff  or  idntaal  eredK  agalnat  the  nortgagaalt  It  not  aflbeted  by 
the  aaiignment. 

A  payment  made  to  the  mortgagee,  after  the  aasignment  but  before  the  mortgagor  haa  no- 
tlee of  tt,  la  good  agalnat  the  aailgnee. 

The  atatote  of  lUtBoiB,  howevar,  plaeaa  boada  and  moitg agea  and  every  deafeilptlon  of  In. 
■tnunpnt^  for  tjie  payment  of  money,  or  property  on  the  aame  footing  aa  billa  of  exchange. 

Under  tbe  itatnte  of  Illinois  a  declaration  of  tmat  not  recorded  la  inoperative. 

A  mortgage  on  a  large  amoant  of  property,  fbr  the  payment  of  ninety  thonaand  dollara, 
where  but  ftmr  thoaiind  didlare  vera  due  to  the. mortgagee!,  la  frandulent,  aa  agalnat  credl. 
ton. 

And  theae  factb  are  rafflclent  for  the  exercise  of  an  equitable  JarUlction. 

It  la  not  the  Engllfth  practice  to  set  up  a  matterln  the  anaweri  which  shall  have  the  eflbct  of 
a  croailHII.    And  our  practleeia  derlvadftom  that  of  the  high  conrt  of  chancery  in  Bngland. 

Messrs.  Morris  and  Thomas  appeared  for  the  complainant, 
and  Mr.  Butierjield  for  the  defendants. 

OPINION  OP  THE  COURT. 

On  the  19th  April,  1836,  the  complainant  for  himself  and 
others  entered  into  two  contracts  with  the  defendant,  Turner, 
for  the  sale  of  certain  property  in  and  near  the  city  of  Chicago, 
in  this  state. 

In  one  of  the  contracts  the  complainant,  for  himself  and  as 
attorney  in  fact  for  Samuel  Russell,  entered  into  a  penal  bond 
for  the  conveyance  of  certain  lots  in  Chicago,  to  wit — for  the 
consideration  of  eight  thousand  seven  hundred  and  fifty  dollars, 
the  complainant  in  his  own  right  sold  to  Tomer  lots  seven  and 


590  ILLINOIS. 


Hnbbtfd  •.  Twaar  «Bd  otlM» 


twelve,  on  the  north  side  of  the  Chicago  river,  in  ELinzie's  ad- 
dition to  the  original  tovm  plc^t.  And  as  agent  for  Samuel 
Russell,  for  the  consideration  of  twenty  six  thousand  two  hund- 
red and  fifty  dollars,  the  complainant  sold  to  Turner  lots  one, 
eleven  and  twelve,  in  block  seventeen,  and  eleven  and  twelve, 
in  block  sixteen,  ten  and  eleven,  in  block  two,  seven  in  block 
five,  lying  north  of  the  river  and  within  Kinzie's  addition  to  the 
original  iovm  plat. 

Deeds  with  general  warranty  were  to  be  made  for  the  above 
lots  on  the  payment  to  the  complainant  in  his  own  right,  and 
as  attorney  in  fact  for  Russell,  as  follows.  ^^Five  thousand  dol- 
tars  down;  the  same  amount  by  a  draft  on  the  Otsego  Bank  of 
New  Yorkj  payable  th^  first  of  June  ensuing;  and  the  residue 
of  the  purchase  money,  being  twenty  five  thousand  dollars, 
was  to  be  paid  in  three  equal  instalments — ^in  six,  twelve,  and 
eighteen  months — for  which  three  promissory  notes  were  exe- 
cuted by  Turner,  payable  to  the  order  of  the  complainant.^' 

In  the  other  contract  a  like  penal  bond  was  entered  into  by 
the  complainant  in  his  own  right,  and  as  attorney  in  fact  for 
William  H.  Brown  and  William  W.  Saltonstall. 

The  bond  recited  that  the  complainant  had  sold  to  the  de- 
fendant. Turner,  for  the  sum  of  seventeen  thousand  dollars, 
lots  six,  in  block  twenty  nme,  near  the  junction  of  the  north 
and  south  branches  of  the  Chicago  river,  within  the  original 
plat  of  the  town;  two,  four  eight,  twelve  and  sixteen,  in  the 
subdivision  of  block  fourteen  by  Arthur  Bronson. 

And,  as  agent  for  William  H.  Brown,  for  the  consideration 
of  thirty  thousand  dollars,  the  complainant  sold  to  the  defend- 
ant, Turner,  one  half  of  eighty  acres,  being  the  east  half  of  the 
northeast  quarter  of  section  seventeen  in  said  town,  knovm  as 
Duncan's  addition  to  Chicago.  And,  as  agent  for  Saltonstall, 
for  the  sum  of  seven  thousand  dollars,  lot  eight,  in  block  forty 
four,  within  the  original  town  plat.    < 
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Deeds  of  geD^iBl  warraaty  were  to  be  made  for  the  above 
on  the  payment  to  the  cooiplainaat  in  his  own  right,  and  as 
agent  for  Brown  and  SaltonstaU,  ten  thousand  dollars  down, 
seven  thousand  dollars  on  or  before  the  twentieth  of  June  next 
ensuing,  fifteen  thousand  dollars  on  the  twentieth  of  October 
^[ifiuing,  twelve  thousand  on  the  first  of  April  ensuing,  and  the 
reniaming  ten  thousand  dollars,  niaking  in  all  the  sum  of  fifty 
four  thousand  dollars,  the  nineteenth  <tf  October  eighteen  hund- 
red and  thirty  seven. 

Four  promissory  notes  were  executed  by  Turner  in  accor- 
dance with  the  above  agreement 

On  the  same  19th  April,  1896,  the  complainant  entered  into 
an  agreement  with  the  defendant,  Turner,  in  which  the  lots 
purchased,  amounting  to  fifty  four  thousand  dollars,  were  reci- 
ted in  consideration  of  whicb,  the  sum  of  fifty  dollars,  and  the 
per  cent,  commission  and  profit  stated,  did  covenant  with  the 
defendant,  his  heirs  and  assigns,  ^to  guaranty,  warrant  and  in- 
sure to  him,  his  heirs  and  assigns,  that  he  and  they  shall  realize 
and  receive  one  hundred  per  cent,  advance  in  eighteen  months 
from  that  date  from,  and  upon,  said  purdiase  money  for  all  the 
property  above^  mentioned,  viz — ^upon  the  sum  of  fifty  four 
thousand  doUars."  For  this  guaranty  and  insurance  the  de- 
fendant. Turner,  his  heirs^  &c,  agreed  to  pay  to  the  complain- 
ant ten  per  cent,  upon  the  amount  which  he  or  they  should  re- 
size for  the  sale  of  tiie  seven  lots  above  stated,  purchased  for 
the  sum  of  twenty  four- thousand  dollars.  And  twenty  per 
cent,  upon  the  amount  realized  on  the  sale  of  the  individual 
«K>iety  of  Duncan's  addition,  purchased  at  thirty  thousand  dol- 
lars. Turner,  also,  agreed  to  pay  the  oomj^ainant  three  thou- 
sand five  hundred  dollars;  and,  also,  one  half  of  all  he  should 
realize  for  the  sale  of  the  above  lots,  over  one  hundred  and 
•eight  thousand  ddlars.    And  the  defendant  became  bound  not 
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to  sell  any  part  of  the  above  property  for  less  than  one  bund* 
red  per  cent,  advance  on  the  purchase  money. 

On  the  Gth  July,  1 837,  the  complainant,  and  the  defendant, 
Turner,  entered  into  a  new  agreement  which  materially 
changed  their  former  contracts. 

At  this  time  the  defendant  had  paid,  including  interest,  the 
sum  of  forty  five  thousand  two  hundred  and  twenty  six  dollars 
on  the  fifty  four  thousand  dollar  contract,  leaving  the  sum  of 
ten  thousand  dollars  only,  with  interest,  unpaid;  and  which  was 
not  due  until  the  nineteenth  of  October,  ensuing. 

On  thd  other  purchase,  of  thirty  five  thousand  dollars,  there 
had  been  paid  the  sum  of  eighteen  thousand  six  hundred  and 
sixty  two  dollars,  which  included  interest,  leaving  a  note  un- 
paid for  eight  thousand  nine  hundred  and  seventeen  dollars  fif- 
teen cents,  which  was  due  the  19th  of  April  preceding;  and  a 
note  for  nine  thousand  two  hundred  seven'  dollars  and  ninety 
five  cents^  which  would  fall  due  the  t9th  of  October,  ensuing. 

On  both -contracts  the  sum  of  sixty  four  diousand  and  e^ty 
eight  doHars  seems  to  have  been  paid  by  Turner.  And  he 
was  in  default  only  for  the  payment  due  the  tSth  April,  as 
above  stated. 

Up  to  the  time  of  the  new  arrangement,  the  principal  matter 
in  controversy  between  the  parties,  seems  to  be  as  to  the  ef- 
fect of  the  contract  of  guaranty. 

On  the  part  of  the  complainant  it  is  contended  that  under 
the  guaranty,  the  defendant  was  bound  to  make  the  payments 
as  they  became  due  on  both  contracts;  and  having  failed  to  do 
so,  he  can  claim  nothing  under  the  guaranty.  That  the  con- 
tract of  guaranty  was  usurious  and  fraudulent,  and  consequent- 
ly void. 

Whether  the  guaranty  was  usurious  or  fraudulent  will  here- 
after be  considered;  but  it  is  clear  that  it  referred  only  to  the 
fifty  four  thousand  dollar  contract.    The  property  sold  by  that 
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contract  is  named  in  the  guaranty,  and,  also,  the  sum  agreed 
to  be  paid;  and  in  consideration  of  that  purchase  and  the  com- 
missions allowed,  on  double  the  amount  of  the  purchase  money, 
the  contract  of  guaranty  was  entered  into.  It  had  no  ref- 
erence to  the  other  contract  or  to  ahy  payments  to  be  made 
under  it*  So  far  then  as  regards  the  conditions  of  the  guaranty* 
the  defendant  was  in  no  default  on  the  6th  July,  1887^  when 
the  new  contract  was  made.  The  allegation  in  the  bill  that 
the  payment  of  twelve  thousand  dollars  was  not  made  on  the 
1st  April,  1837,  when  it  became  due,  is  denied  by  the  answer, 
and  is  not  sustained  by  the  evidence. 

As  to  the  terms  of  the  new  contract  the  bill  and  answer  are 
at  issue.  Prior  to  this  time  it  is  admitted  that  no  part  of  the 
property,  speciiSed  in  the  fifty  four  thousand  dollar  contract, 
had  been  conveyed  to  Turner. 

The  conditions  of  the  guaranty  contract  Were  assumed,  in 
part,  as  the  basis  of  th*e  compromise.  Hubbard  agreed  to  ac- 
count to  Turner  for  the  sum  of  one  hundred  and  eight  thousand 
dollars^  that  being  the  amount  of  the  fifty  four  thousand  dollar 
purchase,  and  one  hundred  per  cent,  added  thereto.  To  make 
np  this  sum,  commissbns  were  allowed  and  the  premium  of 
three  thousand  five  hundred  dollars,  agreeably  to  the  guaranty 
contract^  which  amounted  to  the  sum  of  twenty  thousand 
three  hundred  dollars.  And  conveyances  wer6  made  to  Tur- 
ner of  the  Hubbard  square  and  the  Lake  House  property,  in 
Chicago,  for  the  ccHisideratien  of  fifty  thousand  dollars.  A 
bond  and  mortgage  were,  also,  executed  by  Hubbard  for  the 
payment  of  twenty  six  thousand  seven  hundred  dollars,  in  five 
years,  vrith  interest.  The  aggregate  of  these  amounts  is  the 
sum  of  ninety  seven  thousand  dollars,  leaving  a  balance  of 
eleven  thousand  dollars  due.  And  the  parties  differ  as  to  the 
manner  in  which  this  balance  was  paid. 
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On  the  part  of  the  complamant  it  is  eontended,  that  it  was 
paid  by  an  allowance  of  three  thousand  ddlars  fin*  settling  the 
guaranty  before  it'  was  due^  and  the  consideration  of  eight  thou- 
sand dollars  for' fifteen  acres  of  land  near  Peru. 

By  Turner  it  is  insisted  the  balance  was  paid  by  dednotii^ 
the  ten  thousand  dollar  note  and  interest,  due  in  0ct6ber,  1837, 
on  the  fifty  four  thousand  dollar  contract* 

The  defendant  admits  that  by  the  compromise  be  agreed  to 
pay  the  two  notes  unpaid^  under  the  thirty  five  thousand  dol- 
lar contract.  As  above  stated,  one  of  these  notes  was  for  the 
sum  of  eight  thousand  nine  hundred  seventeen  dollars  and  thirty 
eight  cents,  which  was  due'  19th  April,  1837. 

The  other  was  for  the  sum  of  nine  thousand  two  hundred 
seven  dollars  and  ninety  five  eents,  payaUe  the  19th  October, 
1 837,  making  the  aggregate  sum  of  eighteen  thousi^d  one  hund- 
red twenty  six  dollars  and  thirty  cents.  From  this  sum  the 
defendant  states  several  sums  were  deducted,  virhich,  upon  bal- 
ances of  accounts,  &c.,  the  complainant  owed  him,  which  re- 
duced the  amount  due  to  the  complainant  under  the  compro- 
mise, to  the  sum  of  sixteen  thousand  three  hundred  eighty  two 
dollars  and  twenty  nine  cents*  And  four  drafts  were  dmwn 
by  Turner  in  favor  of  complainant  on  Huntington  &  Campbell 
and  J*  P.  Huntmgton,  of  New  York^  amounting  to  this  sum* 

But  the  complamant  insists  that,  in  addition  to  the  two  notes 
above  specified,  the  defendant  agreed  to  pay  the  ten  thousand 
dollar  note,  which  would  fall  due  in  Octobier,  under  the  fifty 
four  thousand  dollar  contract.  And  it  appears,  at  the  time  of 
the  compromise,  the  defendant  drew  in  favor  of  the  complain- 
ant, on  the  Hon.  Daniel  Webster,  for  ten  thousand  dollars, 
payable  in  ninety  days,  at  the  Merchants'  Bank  m  New  York. 
But  this  draft  the  defendant  insists  was  a  loan  to  the  plain- 
tifi*,  and  not  a  payment  under  the  compromise. 
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The  complainant^  also,  aUedges  that,  as  a  part  of  the  consid* 
eration  of  the  compromise,  the  defendant  loaned  him  twenty 
thousand  dollars,  to  be  obtained  from  Mrs*  Gonitis,  which  were 
never  obtained;  and  that  in  this,  as  also  in  his  representations 
respecting  the  solven'cy  of  Huntington  and  Campbell,  and  the 
certainty  of  th^  drafts  which  he  drew  on  them,  and  on  J.  P. 
Huntington's  being  punctually  paid,  the  defendant  was  guilty 
of  fraud. 

In  this  part  of  the  case  three  inquiries  seem  to  arise: 

First:  Was  the  draft  on  Mr.  Webster  a  loant 

Second :  Iii  what  manlier  was  the  sum  of  eleven  thousand 
dollars  paid,  by  the  complamant,  under  the  compromise  t 

Third:  Was  Turner  guilty  of  fraud  as  above  charged? 

The  defendant,  at  the  time  he  drew  the  draft  on  Mr.  Web- 
ster, assigned  to  the  complainant,  as  security  for  the  payment 
of  it,  a  mortgage  given  by  Hugunin  and  Pearce  for  the  payment 
often  thousand  dollars,  in  ten  years  from  the  S7th  April,  1837. 
And  Greenwood,  a  witness,  who  was  the  clerk  of  the  com- 
plainant, at  the  tim6  of  the  compromise,  and  ^  who  kept  his 
books,  swears  that  this  draft  was  given  in  payment,  under  the 
compromise,  and  not  as  a  loan. 

Without  explanation  the  fact  of  security  having  been  given 
for  the  payment  of  the  draft  would  seem  to  imply,  very  , 
strongly,  that  it  was  a  payment  and  not  a  loan.  But  even  in 
this  view  it  would  be  somewhat  singular  that  security  for  the 
payment  of  this  draft  only  should  be  required.  The  explana- 
tion, however,  is  found  by  a  reference  to  the  conditions  on 
which  the  assignment  of  the  above  mortgage  was  made. 

The  instrument  declares  that  the  assignment  of  the  mort- 
gage was  <<to  secure  the  following  payment,  and  upon  the 
following  condition,  viz:  To  secure  the  payment  of  a  draft 
upon  the  Hon.  Daniel  Webster,  &c.,  and  upon  this  condition, 
that  the  said  Hubbard  shall  execute,  with  his  wife,  at  or  before 
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the  maturity  of  said  draft,  either  a  warranty  deed  of  fifteen 
undivided .  acres  of  land  in  eighty  acres,  being  in  section  ten, 
near  the  termination  of  the  canal .  firom  Chicago  to  Peru,  lUi- 
nois;  being  the  same  fifteen  acres  of  land  be  now  owns;  or 
shall,  within  said  time  last  mentioned,  Execute,  as  aforesaid, 
a  bond  and  mortgage  to  said  Turner,  for  the  payment  of  ten 
thousand  dollars  in  eight  years  from  the  maturity  of  said 
draft,  with  annual  interest,  at  seven  per  cent.  Said  mort* 
gage  to  be  upon  unincumbered  real  .estate  to  the  satisfius- 
tion  of  said  Turner."  And  Turner  was  to  make  his  election 
within  thirty  days,  whether  he  would  take  the  fifteen  acres  or 
the  mortgage. 

Now,  if  this  draft  had  been  given  in  payment  as  alledged  by 
the  complainant,  and  sworn  to  by  his  witness,  would  security 
have  been  given  for  the  repayment  of  it?  Wq  may  imagine 
why  security  should  be  required  for  the  punctual  payment  of 
a  draft,  but  if  .drawn  in  payment  of  a  debt  justly  due,  there  is 
no  possible  combination  of  facts  or  circumstances  which  could 
render  necessary  a  security  for  its  repayment.  This  would 
be  utterly  inconsistent  with  the  fact  of  payment.  If  paid 
in  discharge  of  a  just  debt,  of  course  it  would  not  be  requir- 
ed to  be  repaid.  . 

On  the  face  of  the  draft  Turner  declared  that  he  held  him- 
self individually  responsible  to  the  said  Hubbard  or  his  order, 
for  the  payment  of  it,  agreeably  to  his  covenant  of  that  date 
executed  to  the  said  Hubbard.  And  it  appears  that  Turner 
wrote  to  Mr.  Webster,  the  same  day  the  draft  was  drawn,  re- 
questing him  not  pay  it  unless  advised  by  him;  as  Hubbard 
was  bound  to  give  security  for  the  repayment  of  the  amount 
before  the  draft  was  due.  .  And  such  is  the  condition  recited 
above. 

From  the  condition  it  would  seem  that  Turner  had  his  op- 
tion, whether  to  receive  the  Peru  land  in  full  for  the  draft  on 
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Mr.  Webster,  or,  a  mortgage  on  unincumbered,  property,  for 
the  payment  of  ten  thousand  dollars,  and  interest,  at  seven 
per  cent.,  in  eight  years  from  the  maturity  of  the  draft. 

To  avoid  the  condition  of  this  assignment  the  complainant 
alledges  that  it  was  made  on  a  paper  disconnected  vnth  the 
mortgage  of  Hugunin  and  Pearce,  and  when  drawn  and  ex* 
ecuted  it  contained  no  such  condition  as  it  now  contains,  in 
regard  to  the  Peru  land,  and  the  mortgage  .for  ten  thousand 
dollars  in  lieu  of  it,  at  the  option  of  Turner.  And  it  is  alledged 
that  the  assignment,  being  in  the  hand-writing  of  Turner,  he 
must  have  withdrawn  it  and  substituted  .another  with  the 
above  condition. 

This  allegation  chaises  on  Turner  a  fraud  of  a  most  serious 
character,  and  which  requires  clear  evidence  to  establish  it. 
The  answer  denies  this  allegation  of  the  bilL 

Greenwood,  the  plaintiff's  witness,  swears  that  there  was 
no  such  condition  as  the  above  in  the  first  assignment  of  the 
mortgage;  but  he  admits  that  he  was  not  present  when  the 
papers  were  executed.  And  Grant,  another  witness,  the  attor- 
ney of  complainant,  to  whom  the  papers  were  submitted,  also, 
states  the  assignment  was  without  condition.  This  paper, 
with  others,  was  acknowledged  before  Henry  Brown,  a  Justice 
of  the  Peace,  on  the  evening  of  the  10th  of  July,  and  the  next 
morning  Turner  left  the  city.  All  the  papers  signed  by  Turn- 
er were  left  in  possession  of  the  complainant,  this  assi^ment 
among  others,  and  he  shortly,  afterwards  handed  them  over  to 
the  recorder  of  deeds  for  ^e  county,  who  recorded  them. 

The  original  assignment,  as  executed,  is  in  evidence,  and  is 
identified  and  confirmed  by  the  deposition  of  the  justice  of  the 
peace  before  whom  it  was  acknowledged.  He  took  no  ac- 
knowledgment of  papers  between  Hubbard  and  Turner  except 
at  that  time.  There  is  no  erasure  or  alteration  on  the  face  of 
this  paper,  and  it  contains  the  condition  as  above  stated.    The 
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inference  is,  therefore,  irresistible,  that  the  witnesses,  (Sreen- 
wood  and  Grant,  are  mistaken.  And  if  thk  paper  be  genuine, 
of  which  there  would  qeem  to  be  no  doubt,  the  draft  drawn  on 
Webster  was  a  loan  to  the  com]^inant  and  not  a  pajnnent* 
Hie  transaction,  it  must  be  admitted,  is  out  of  the  (ordinary 
course  of  business,  but  it  is  not  more  so  than  some  other  parts 
of  the  dealings  between  the  same  parties.  The  draft  on  Mr. 
Webster  was  not  paid,  nor  was  the  mortgage  executed  by  the 
complainant  to  secure  its  repayment.  The  answer  of-  this  in- 
quiry makes  the  answer  to  the  second  easy,  as  to  the  manner 
in  which  the  sum  of  eleven  thousand  dollars  was  paid  by  the 
complainant  under  the  compromise. 

If  the  Peru  land,  at  the  option  of  Turner,  was  to  be  received 
for  the  draft  on  Mr.  Webster,  it  could  not  have  been  applied 
as  stated  by  Mr.  Greenwood,  the  witness,  as  a  credit  of  eight 
thousand  doUars  against  the  guaranty  contract.  The  assign- 
ment of  the  Hugunin  and  Fearce  mortgage  shows  that  the 
draft  was  a  distinct  transaction,  and  was,  in  fact,  a  loan;  and, 
if  a  loan,  the  Peru  land  could  not  have  been  offered  as  a  dis- 
charge of  it,  if  that  land  had  been  {implied  as  contended  for  bf 
the  complainant.  It  must  have  been  as  free  from  the  com- 
promise as  Ae  unincumbered  property  on  which  the  mortgage 
was  to  be  executed,  which  Turner  could  demand  in  lieu  of  the 
Peru  land. 

To  make  up  the  eleven  thousand  dcdlars  the  complainant 
charges  three  thousand  dollars  in  addition  to  the  sum  of  ei^t 
thousand  for  tiiis  land,  on  lke  ground  that  he  settled  the  guar- 
anty contract  before  it  was  due.  That  contract  was  entered 
into  the  19th  April,  18S6,  and  it  insured  an  advance  of  one 
hundred  per  cent*  on  the  fifty  four  thousand  dollar  purchase 
in  eighteen  mon^.  The  compromise  was  made  the  6th  July, 
1 837,  so  that  there  was  little  more  than  three  months  of  that 
contract  to  run.    A  charge  of  three  thousand  ddlars  for  the 
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payment,  a»  settlement  of  this  contract^  in  the  manner  in 
which  it  was  settled,  would  have  been  a  very  extravagant  and 
lanjQst  charge.  But  the  answer  denies  that  any  such  charge 
was  made  by  the  complainant,  or  allowed  in  the  comproipise. 
And  there  is  nothing  in  the  evidence,  or  the  circumstances  of 
the  case,  which  can  overcome  the  answer.  We  are  satisfied, 
therefore,  that  the  payment  of  eleven  thousand  dollars  was  not 
mado  as  insisted  on  by  the  complainant,  but  was,  in  fact^  made 
by  the  application  of  the  ten  thousand  dollar  note,  due  19th 
October,  1837,  as  set  up  in  the  answer  of  Turner*  The  inter- 
est on  that  note,  up  to  the  time  it  became  due,  being  added 
to  the  principal,  made  the  sum  of  eleven  hundred  and  fifty 
dpHars.  This  exceeded,  by  the  sum  of.  fifty  dollars,  the 
amount  necessary  to  close  the  compromise;  but  this  small 
sum  was,  probably,  dis]:egarded  as  the  note  was  not  due*  The 
calculations  seem  not  to  have  been  made  with  much  accuracy. 

We  come  now  to  the  third  inquiry  proposed,  whether  Turn- 
er was  guilty  of  fraud* 

Were  his  representations  in  regard  to  the  loan  of  twenty 
thousand  dollars  from  Mrs.  Ann  Codtis  fraudulent?    The  bill 

t  r 

SO  charges. 

Now,  from  the  evidence  this  loan  seems  to  have  been  a 
transaction  subsequent  to  the  compromise.  It  was  then  not  a 
part  of  it. 

On  the  10th  of  July,  1837,  Turner  wrote  to  his  father-in- 
law,  Robert  CampbelJ,  that  Hubbard  was  anxious  to  make  a 
loan  of  twenty  thousand  dollars,  for  ten  years,  ajt  seven  per 
cent.;  and,  as  the  security  was  good,  he  thought  it  advisable 
to  loan  him,  for  Mrs.  Coultis,  the  above  sum,  in  case  she  had  got 
returns,  and  had  not  made  other  disposition  of  her  money. 
This  lady.  Turner  represented,  expected  a  laige  sum  from 
E;igland,  and  would,  probably,  receive  it  through  Prime, 
Ward  and  King,  of  New  York. 

67 
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On  the  above  date  Hubbard  wrote  to  Mr.  Campbell,  saying, 
that  Turner  had  made  a  conditional  negotiation  with  him  for  a 
loan  through  Mrs.  Gonitis.  And  that  if  she  should  determine 
to  loan  him  the  amount,  Hubbard  requested  Mr.  Campbell  to 
advise  him  of  the  fact. 

From  these  letters  it  appears  that  Turner  did  not  make  the 
loan,  but  pledged  his  influence  and  agency,  so  far  as  he  could 
exercise  them,  to  obtain  the  money.  He  did  not  know  that 
the  iponey  had  been  received  from  El^gland;  and,  if  received, 
that  it  had  not  been  loaned.  And  Hubbard's  own  letter  shows 
that  he  expected  to  obtain  the  money  only  by  the  determina- 
tion of  Mrs.  Coultis,  as  he  requests  Mr.  Campbell  to  advise  him, 
should  she  determine  to  loan  the  amount. 

It  seems  that  Mrs.  Ann  Coxitis  received  no  money  from 
England,  and  that  Prime,  Ward  and  King  h;jid  not  been  advis- 
ed on  the  subject.  Mrs.  Coultis  had  either  been  deceived  her- 
self, or  was  willing  to  practice  an  imposition  pn  others,  in 
regard  to  the  money.  But  there  is  no  evidence  iq  sustain  the 
allegation  in  the  bill,  that  the  representations,  in  regard  to  this 
loan,  were  made  by  Turner  with  the  intent  to  defraud  the 
complainant.  His  agency  in  the  matter  seems  to  have  arisen 
from  motives  of  friendship  to  Hubbard,  and  not  with  a  view  to 
defraud  him.  Turner  was,  no  doubt,  himself  deceived  as  to 
the  expectations  of  Mrs.  Coultis. 

Had  the  loan  been  negotiated  on  the  security  designated, 
from  the  depreciation  in  the  price  of  property,  as  proved  in 
this  case.  Turner,  witli  more  propriety,  might  have  been 
charged  with  a  fraud  against  Mrs.  Coultis.  This  part  of  the 
bill  is  not  sustained. 

Strong  representations  were  made  by  the  defendant  as  to 
the  solvency  of  Huntington  and  CampbeU,  and  of  J.  P.  Hunt- 
ington, and  that  the  four  drafts  drawn  on  them  would  be 
punctually  paid;  and  he  exhibited  an  authority  to  draw  on 
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them.  Thd  answer  avers  that  these  representations  were 
true.  It  seems  that  the  defendant  had  drawn  drafts  on  the 
same  persons  to  a  large  amount  previously,  all  of  which  had 
been  paid;  and  there  is  nothing  in  the  evidence  which  shoWs 
that  be  had  not  reason  to  believe,  when  the  above  drafts  were 
drawn^  they  would  not  be  paid.  His  calculations,  like  the 
caieulations  of  all  speculators,  made  at  the  time,  were  not  real- 
ized; but  the  revulsion  which  took  place  in  the  price  of  prop- 
erty, and  the  general  business  of  the  country,  seems  not  to 
have  been  foreseen  by  any  one,  much  less  by  those  who  had 
yielded  to  the  mania  of  the  times.  Under  such  circumstances 
a  confident  assurance  of  acceptance  and  payment  of  the  drafts, 
by  the  drawer,  followed  by  a  failure  to  pay  should  not  con- 
vict the  drawer  of  fraud;  That  he  was  too  confident  in  his 
expectation  and  assurances  is  shown  by  the  result;  but  if  this 
should  make  the  transaction  fraudulent,  how  can  the  complain- 
ant be  sheltered  from  fraud  in  hiis  confident  representations  of 
the  great  increase  of  the  value  of  property  sold  by  him  to  the 
defendant?  In  fact  both  parties  partook,  in  a  h^h  degree,  of 
the  excitement  of  the  times,  and  cherished  the  most  visionary 
expectations  of  the  future. 

But  if  the  defendant  had  made  fraudulent  representations  in 
regard  to  the  payment  of  these  drafts,  how  could  that  affect 
this  case?  It  might  waive  the  necessity  of  a  demand  and  no- 
tice, but  that  only  goes  to  the  personal  liability  of  the  drawer. 

The  complainant  pfays  that  the  deed  from  Russell  and  C.  L* 
Hubbard  may  stand,  and  that  so  much  of  the  property  thereof 
may  be  sold  as  shall  satisfy  the  balance  due  of  the  purchase 
money* 

Was  the  guaranty  contract  in  the  first  instance,  or  as  acted 
upon  by  the  compromise,  usurious  or  fraudulent? 

That  the  vendor  should  insure  an  advance  of  one  hundred 
per  cent,  upon  the  property  sold  in  eighteen  months  seems  to 
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be  extraordinary.  And  in  ordinary  times  it  would  be.  Bat 
when  that  contract  was  made  a  greater  advance  in  less  time 
was  often  reali^sed  by  the  purchaser.  And  when  we  look  into 
the  contract)  and  deduct  the  commissions  allowed,  the  guar* 
anty  does  not  exceed  much,  if  any,  fifty  per  cent.  These 
commissions  amounted  to  the  sum  of  twenty  thousand  three 
hundred  dollars.  And  this  sum,  had  the  property  advanced, 
as  anticipated  by  the  complainant,  would  have  been  to  him  a 
clear  profit. 

That  there  was  no  usury  in  the  transaction  is  manifest. 
There  was  no  loan,  either  by  the  intention  of  the  parties,  or  by 
the  words  of  the  contract.  The  sale  was  a  bona  fide  one,  and 
the  guaranty  contract  was  entered  into  by  the  complainant, 
as  an  inducement  to  the  defendant  to  purchase;  and,  also,  with 
the  hope  that  it  would  yield  a  handsome  profit.  It  seems  that 
was  not  the  first  contract  of  the  kmd  made  by  the  complain- 
ai^t  And  from  his  past  experience  he  considered  himself,  no 
doubt,  more  likely  to  gain  than  lose  by  that  one.      ' 

But  if  there  was  any  hardship  in  the  contract,  as  at  first 
made,  there  was  none,  to  the  complainant,  as  it  was  settled  by 
the  compromise. 

At  the  time  of  the  compromise  the  defendant  had  paid  to 
the  complainant  more  than  sixty  fbur  thousand  dollars;  and, 
in  addition  to  this  sum,  he  agreed  to  pay  sixteen  thousand 
three  hundred  ei^ty  two  dollars  and  ninety  nine  cents,  for 
^hich  sum  drafts  were  drawn.  The  defendant  received  by 
the  compromise  a  conveyance  of  lots,  estimated  to  be  worth 
fifty  thousand  dollars,  and  a  bond  and  mortgage  for  the  pay- 
ment of  twenty  six  thousand'  seven  hundred  dollars,  making 
the  sum  of  seventy  six  thousand  seven  hundred  dollars.  By 
the  compromise  he  paid,  and  agreed  to  pay,  a  sum  exceeding 
eighty  thousand  dollars.  From  this  sum  should  be  deducted 
any  amount  of  moneys  received  by  Hubbard,  on  sales  of  prop- 
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erty  covered  by  the  thirty  fiye  thousand  dollar  contract,  as 
agent  of  Turner;  and  for  which  he  accounted  in  the  com- 
promise*^ But  this  deduction  being  made,  would  stiU  leave 
the  hardship  of  the  compromise  on  the  side  of  the  defendant* 
A  most  extravagant  estimate  of  value  was  placed  upon  the 
property  conveyed  to  the  defendant,  and,  also,  on  that  which 
was  mor^aged  to  him.  The  whole  of  this  property  is  now 
believed  to  be  worth  less  than  one  fourth  of  the  sum  at  which 
it  was  valued* 

On  the  30th  of  October,  1 837,  Turner  assigned  the  above 
bond  and  mortgage  to  the  Hon.  Daniel  Webster.  This  as- 
signment is  charged  to  have  been  fra:udulenti  but  the  answers 
and  the  evidence  show  that  it  was  made  for  a  good  and  val- 
uaUe  cpnsideration.  And  Mr.  Webster  assigned  the  bond 
and  mortgage  the  1 3th  January,  1B38,  to  the  Bank  of  the 
United  States*  This  assignment  is,  also,  shown,  to  have  been 
bona  fide,  and  r  for  a  valuable  consideration. 

And  the  question  is  raised  by  the  complainant,  whether  the 
lots  covered  by  this  mortgage  are  not  in  the  hands  of  the 
Bank  of  the  Uuited  States^  liable  to  the  creditors  of  Turner, 
and  to  the  payment  of  any  amount  that  may  be  unpaid  of  the 
purchase  money  to  the  grantor. 

'  As  there  was  no  fraud  in  the  ^assignments  they  must  be  held 
valid;  and,  of  course,  the  general  creditors  of  Turner  can 
have  no  claim  on  the  property.  If  a  lien  had  been  given  on 
it,  subsequently  to  the  above  mortgage,  the  asserter  of  such  a 
lien  might  claim  the  right  to  pay  off  the  fi2*st  mortgage,  and 
hold  the  land  subject  to  his  own  lien.  To  this,  it  is  presumed, 
the  Bank  of  the  United  States,  or  its  assignees,  could  have 
no  objection,  as  the  property  is  not  now  worth,  probably,  one 
fourth  df  the  amount  paid  for  it  by  the  bank* 

Neither  the  bank  nor  Mr.  Webster  had  any  notice,  at  the 
time  of  the  assignments,  of  any  equitable  lien  upon  the  mort- 
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gaged  premises.  But,  on  general  principles,  the  mortgagor 
may  claim  the  same  rights  against  the  assignee  of  the  mort- 
gage as  he  could  against  the  mortgagee.  If  he  made  a<pay- 
ment  to  the  mortgagee,  subsequently  to  the  assignment,  of 
which  he  has  no  notice,  the  payment  shall  be  allowed  against 
the  assignee*  And  so  if  the  mortgagor  have  any  setoff  or  mu- 
tual credit  against  the  mortgagee,  it  is  not  affected  by  the 
assignment.  3  Hov.  on  Frauds,  133.  Norris  v.  Marshall^ 
5  Mad.  Rep.  481.     2  John.  Ch.  441,  479,  512. 

But  it  is  insisted  that  this  general  principle  i&  controlled  by 
an  act  of  Illinois,  passed  the  3d  January,  1 827,  ^making  prom- 
issory notes  and  other  writings  assignaUe.^' 

The  first  section  provides  that  promissory  notes,  bonds,  due- 
bills,  and  other  instruments  of  writing,  for  the  payment  of 
money  or  property,  shall  be  assignable  by  indorsement  thereon, 
in  the  same  manner  as  bills  of  exchange  are,  so  as  absolutely 
to  transfer  and  vest  the  property  thereof  in  the  assignee,  who 
is  authorized  to  sue  in  his  own  name.  By  the  fourth  section, 
if  the  assignment  be  made  before  the  instrument  become  due, 
the  defendant  is  prohibited  from  giving  in  evidence  the  pay- 
ment of  any  property,  or  money  before  the  assignment,  unless 
he  prove  the  assignee  had  notice,  of  suth  payment  at  the  time 
of  the  assignment.  Nor,  by  the  same  statute,  can  the  defend- 
ant set  up  a  want  of  consideration,  where  the^instrument  was 
signed  before  it  was  due. 

The  provisions  of  this  statute  are  peculiar.  They  place  every 
description  of  instrument,  for  the  payment  of  money  or  prop- 
erty, in  regard  to  its  negotiability,  on  the  same  footing  as  a 
bill  of  exchange  or  promissory  note.  The  language  of  the  act 
is  broad  enough  to  include  bonds  and  mortgages;  and, if  it  em* 
brace  them,  the  mortgage  under  consideration  having  been 
assigned  to  Mr.  Webster  before  the  money  secured  by  it  was 


JUNE  TERM,  1841.  535 

Hobbard  «.  Tomer  «id  pUwrt. 

duot  it  must  be  hel4  by  him,  find  by  the  bank,  as  his  assignee, 
free  from  the  ecpiity  of  th^  vendor. 

The  drafts  drawn  on  Huntington  and  Campbell,  and  J*.  P* 
Huntington,  amounting  to  the  sum  of  sixteen  thousand  three 
hundred  eighty  two  dollars  and.  ninety  nine  cents,  remain  un- 
paid; and  the  inquiry  is  now  to  be. made,  whether  the  lots, 
conveyed  absolutely  to  Turner,  amounting  to  fifty  thousand 
dollars,  on  the  compromise,  sfhall  be  made  subject  to  the  pay- 
ment of  these  drafts.  That  the  property  mortgaged,  and  now 
in  the  hands  of  the  Bank  of  the  United  States,  or  its  assignees, 
is  not  liable  to  this  demand,  has  been  shown. 

The  property  above  conveyed,  the  18th  July,  1837,  was 
mortgaged  by  Turner  to  Robert  Campbell  and  Henry  Scott, 
of  the  State  of  New  York,  in  consideration  of  ninety  thousand 
dollars.  The  condition  expressed  was,  that  the  said  Turner, 
his  heirs,  &c.,  shall  pay  to  the  said  Caippbell  apd  Scott,  their 
es^ecutorSi,  &c*,  the  above  sum  of  ninety  thousand  dollars,  with 

> 

interest*  A  bond,  corresponding  with  the  mortgage,  was  exe- 
cuted at  the  same  time,  and,  also,  what  purports  to  be  a  dec- 
laration of  trust. 

This  paper,  lifter  referring  to  the  mortgage,  declares  that  it 
was  Executed  to  the  said  Campbell  and  Scott  in  trust  for  the 
following  purposes,  and  they  are  declared  to  be  trustees.  And 
they  are  directed  to  pay  certain  debts  to  individuals  specified, 

4 

amounting  to  thirty  thousand  four  hundred  and  twenty  dol- 
lars, out  of  the  n^oneys  first  realized  upon  said  mortgage. 
*  After  making  these  payments  the  trustees  are  to  hold  the 
mortgaged  premises,  in  trust,  to  pay  unto  the  Bank  of  Mich- 
igan the  residue  of  the  money  realized  from  the  premises, 
should  the  mortgagor  o^e  that  amount  to  the  bank.  Any 
balance  over  that  indebtment  was  directed  to  be  paid  to  the 
Bank  of  the  United  States  on  Beardsley 's  acceptances. 
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The  mortgage  was  acknowledged  the  19th  of  July,  left  for 
record  the  35th,  and  recorded  the  10th  Augost,  1887.  To  the 
execution  of  the  declaration  of  trust  there  was  no  witness, 
and  it  has  not  been  recorded.  And  here  a  question  arises, 
whether  a  declaration  of  trust  is  valid,  under  the  statutes  of 
Illinois,  it  never  having  been  recorded. 

By  the  8th  section  of  the  act  concerning  conveyances  of 
real  property,  passed  31st  January,  1827,  it  is  provided  that 
every  deed  conveying  real  estate,  which  by  any  other  instru* 
ment  shall  appear  to  have  been  intended  only  as  a  security  in 
the  nature  of  a  mortgage,  though  it  be  an  absolute  convey- 
ance in  terms,  shall  be  considered  as  a  mortgage;  but  no  bene- 
fit can  be  claimed  under  such  defeasance,  or  other  writing, 
unless  it  be  recorded  within  thirty  days  after  the  deed  shall 
have  been  recorded* 

By  the  1 5th  section  of  the  same  act,  all  grants,  baigains, 
sales,  leases,  releases,  mortgages,  defeasances,  conveyances, 
bonds,  contracts  and  agreements  of,  and  concerning,  lands,  or 
whereby  the  same  may  be  affected  in  law  or  equity,  shall  be 
recorded;  and  if  not  proved  and  recorded  in  twelve  months, 
it  shall  be  adjudged  fraudulent  and  void  against  any  subsequent 
bona  fide  purchaser* 

And,  afterwards,  in  the  act  abolishing  the  oflice  of  State 
Recorder,  approved  January  18, 1833,  it  was  provided,  in  the 
5th  section,  that,  after  the  first  day  of  August  next,  all  deeds 
and  other  title  papers,  which  are  required  to  be  recorded, 
shall  t^ke  efiect  and  be  in  force  from  and  after  the  time* 
of  filing  the  same  for  record,  and  not  before,  as  to  all  cred- 
itors and  subsequent  purchasers,  without  notice;  and.  all 
such  deeds  and  title  papers  shall  be  adjudged  void,  as  to  all 
such  creditors,  &c.,  until  the  same  shall  be  filed  for  record  in 
the  county  where  the  lands  lie*  The  7th  section  of  the  same 
act  repeals  all  former  laws  on  the  same  subject. 
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The  deiendant  mtbts  that  the  8th  dection^  above  cited,  can 
only  apply  where  the  deed  is  absolute  upon  its  face*  which  is 
not  the  case  under  consideration.  That  the  deed  to^  Campbell 
and  Scott  is  conditional,  requiring  the  payment  of  ninety  thou- 
sand dollars  by  Turner^ 

Scott,  it  seems,  was  a  creditor  to  the  amount  of  about  ibur  ' 
thousand  dollars,  and  this,  aside  from  the  declaration  of  trust, 
was  the  only  consideration  on  which  the  mortgage  was  given# 
This  sum,  however,  is  not  stated  in  the  mortgage,  nor  is  there 
any  reference  to  it«  The  consideration  named  is  ninety  thou* 
sand  dollars,  and  that  is  the  amount  which  Turner  bound  btm^ 
self  to  pay  to  the  mortgagees. 

Now,  such  a  transaction  by  an  individual  embarrassed,  hav^ 
ing  no  other  foundation,  than  the  sum' of  four  thousand  dollars, 
would  be  held  fraudulent  against  creditors.  It  would  have  the 
appearance  of  an  attempt  to  place  a  large  amount  of  property, 
under  the  pretence  of  paying  a  small  sum,  beyond  the  reach  of 
creditors*  . 

The  15th  section,  it  is  contended,  applies  only  to  subsequent 
purchasers*  This  must  be  admitted,  looking  only  to  the  provis- 
ions of  that  section.  But  the  fifth  section  of  the  act  of  1833 
declares,  that  all  deeds  and  other  title  papers,  required  to  be 
recorded,  shall  take  effect  only  from  the  time  of  filing  such 
papers  for  record*  And  such  papers  are  declared  to  be  void 
against  creditors,  until  they  shall  be  recorded* 

Now,  is  this  declaration  of  trust,  a  paper,  which  the  law  re* 
quired  to  be  recorded?  The  8th  and  15th  sections  of  the  act 
of  1637,  above  cited,  would  seem  to  leave  no  doubt  upon  this 
point.  The  inquiry  is  not  what  is  the  effect,  under  either  of 
these  sections,  if  the  paper  be  not  recorded,  but  does  either  of 
them  require  it  to  be  recorded?  In  this  respect  the  provision 
of  the  15th  section  is  as  broad  as  words  can  make  if*  All 
grants,  bargains,  sales,  leases,  rdeases,  mortgages^  defeasances, 
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conveyances  9  bonds,  contracts^  and  agreements  of,  and  con- 
cerning lands,  are  required  to  be  placed  upon  the  record.  .The 
8th  section  is  equally  comprehensive,  though  less  explicit* 
And  if  these  sections,  or  either  of  them,  embrace  this  declara-^ 
tion  of  trust,  the  5th  section  of  the  act  of  1833,  dedares,  that 
it  shall  have  no  effect  against  creditors  until  recorded.  Is  not 
the  complainant  a  creditor?  As  vendor'he  stands  in  the  most 
favored  relation  of  a  creditor.  He  has  a  lien  upon  the  land 
sold  for  the  \yhole  or  any  part  of  the  purchase  money  that  re- 
mains due.  And  this  lien  may  be  enforced  against  any  ppr* 
chasei:  of  the  land  with  notice. 

The  argument  that  because  one  condition  is  expressed  in 
the  mortgage  deed,  the  other  conditions  expressed  on  a  sepa- 
rate paper,  and  on  which,  only,  the  deed  could  be  held  bona 
fide,  need  not  be  recorded,  can  not  be  sustafaied.  It  can  net 
be  sustaihed  under  the  8th  section. 

The  mortgage  deed  does  not  show  the  tnist.  It  purports  to 
secure  a  debt  of  ninety  thousand  dollars  due  to  the  mortgagees. 
There  is  no  intimation  that  this  large  sum  of  money  is  to  be 
held  or  applied  for  the  benefit  of  others.  There  is  no  such 
trust  apparant  or  implied  from  the  deed.  Now,  what  is  the 
object  of  a  defeasance?  Is  it  not  to  show  the  nature  of  the 
contract?  If  a  trust  be  created  it  shows  the  character  and 
extent  of  it.  And  this  is  shown  by  the  declaration  of  trust 
under  consideration.  Docs  not  the  8  th  section  require  such  a 
paper  to  be  recorded  ?  Does  it  not  essentially  af[ect  the  deed  of 
mortgage.  By  the  deed  the  money  would  seem  to  belong  to 
the  mortgagees.  But  the  declaration  shows  they  hold  it  in 
trust  for  certain  creditors. 

The  eighth  section  should  not  be  so  construed  as  to  require 
a  declaration  of  trust  to  be  recorded,  only,  when  it  is  conneot* 
ed  with  an  absolute  deed.  The  spirit  and  policy  of  the  provis- 
ion equally  ^plies  to  a  declaration  of  trust  which  materially ' 
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affects  the  deed;  which,  in  .feet,  gives  a  difierent  effect  to  the 
deed  from  what  its  words  import.  Such  a  paper  is  as  much 
within  the  law  a$  if  it  were  connected  with  an  absolute  deed* 
In  both  instances  it  modifies  the  deed.  It  creates  rights  which 
are  not  iound  in  the  deed.  How  then  can  the  same  paper, 
producing  the  like  effect  in  both  cases,  be  held  to  be  within 
the  law  in  the  one  case  and  not  in  the  other?  Notice,  which 
the  law  intended,  is  necessary  in  both  cases.  But  without 
relying  upon  the  eighth  section  the  paper  comes  clearly  within 
the  provisions  of  the  fifteenth  section.  This  is  sufficient.  It 
takes  no  effect  until  filed  for  record,  as  against  creditors. 

The  defendant  insists  that  the  complainant  hfis  an  adequate 
remedy  at  law.  And  that  suits  of  attachment  are  now  pend- 
ing which  will  give  him  full  relief. 

The  nmety  thousand  dollar  mortgage  is  a  sufficient  ground 
for  an  equitable  jurisdiction.  Until  the  apparent  lien  under 
that  instrument  shall  be  set  aside,  or  postponed,  no  part  of  the 
property  covered  by  it  could  be  safely  purchased.  There  are 
other  considerations  arising  out  of  the  case  which  go  to  sus- 
tain the  jurisdiction  of  the  Court. 

But  little  attention  seems  to  have  been  paid  to  the  mode 
of  proceeding  In  this  case,  or  to  the  citizenship  of  the  par- 
ties'. 

New  matters  are  set  up  in  the  answer  to  operate  as  a  cross* 
bSl,  and  to  these,  answers  are  filed  by  new  parties. 

This  is  the  coutse  of  practice  in  Kentucky,  and  in  some  of 
the  other  States,  but  it  is  not  the  established  English  practice. 
And  this  Court  and  the  Supreme  Court  are  governed,  in  chan- 
cery, by  the  English  practice. 

A  crossbill  is  filed'  to  bring  more  fully  before  the  Court  a 
subject  matter  connected  with  the  case  made  in  the  bill,  and 
which  is  necessary  to  a  determination  of  the  controversy. 
The  necessity  of  a  crossbill  may  arise  as  well  between  two 
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defendaotS)  as  between  one  or  more  defendants  and  the  com- 
plainant«    Mitfoid's  Pl«  81. 

There  it  an  instance  in  the  case  of  Fife  v.  Glaydxm^  13  Ves. 
546;  15  Yes*  525,  wh6re  a  court  of  chancery,  contrary  to  the 
old  practice^  gave  the  benefit  of  a  crossbill  to  a  defendant 
upon  his  answer.  But  this  seems  to  be  a. departure  from  the 
general  rule.    Hinde.  Pn  54.     1  Atk.  Rep.  21. 

In  this  case  there  are  no  matters  set  up  m  the  answers  re- 
ferred tO)  perhaps,  that  would  not  be  appropriate  to  the  matter 
of  the  bill ,  or  might  be  used  as  depositions  on  the  hearing. 
In  a  case  which  interests  so  many  parties  as  this  one^  and  em- 
braces so  many,  and  complicated  facts  and  circumstances, 
mere  form  should,  as  far  as  possible,  be  dispensed  with. 

The  pleadings  should  always  state  the  citizenship  of  the 
parlies  to  show  the  jurisdiction  of  the  Court*  As  between 
citisens  of  the  same  state  the  Court  caa  exercise  no  jurisdic- 
tion. 

The  complainant  is  a  citiaen  of  Illinois,  and  Tiimw,  the  do* 
fendant,  is  a  citisen  of  New  York.  But  where  several  of  the 
other  defendants  reside  is  no  where  stated*  Ifanyof  them 
are  eitiaens  of  Illinois  the  Court  can  have  no.  jurisdiction  be- 
tween them  and  the  complainant  By  the  act  of  the  28th 
February,  1 8^9,  the  jurisdiction  of  the  Court  is  extended  iQ 
certain  cases,  but  that  act  has  no  application  to  the  parties  in 
this  case.  As  between  the  plaintiff  and  citisens  of  States^ 
other  than  IHinois,  the  Court  may  exercise  jurisdiction,  where 
the  defendants  voluntarily  file  their  answen,  as  has  been  done 
in  this  sttit« 

The  money  sought  to  be  recovered  by  the  complainant  is 
due  to  him  and  others  for  whom  he  is  agent*  He  acted  under 
a  power  of  attorney  which  aiithorized  him  to  sell  and  convey 
the  property,  and  in  all  other  respects  to  act  in  Uie  premises. 
The  unpaid  drafU  were  drawn  in  his  favor,  and  his  interests 
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are  mixed  up  with  the  others.  Under  the  circumstances,  we 
think,  the  suit  may  be  Well  sustained  in  the  name  of  the  com- 
plainant, in  the  form  which  he  has  brought  it.  The  history  of 
the  present  case  affords  a  striking  exemplilScation  of  the  ruin 
which  generally  follows  a  most  extravagant  and  visionary  esti- 
mate as  to  the  value  of  property*  Under  such  circumstances 
the  judgment  seems  to  be  overthrown,  and  dreams  of  imagina- 
ry wealth  take  possession  of  the  mind«  It  is,  indeed,  a  species 
of  madness,  from  the  influence  of  which  but  few  are  exempt* 

The  property  purchalsed  by  the  defendant  is  not  now  worth, 
perhaps,  one  fourth  the  amount  which  he  either  paid  or  agreed 
to  pay  for  it.  But  this  is  a  hardship  for  which  the  law  can 
give  no  relief.  Whether  the  value  of  property  shall  advance 
or  decline  is  a  matter  of  calculation  and  risk  by  the  vendor  and 
purchaser.  The  law  can  only  look  at  the  contract.  If  it  has 
been  fairly  entered  into,  it  fixes  the  rights  of  the  parties,  and 
the  rule  for  the  action  of  the  Court. 

As  against  the  claim  of  the  vendor  for  the  residue  of  the 
purchase  money,  on  the  property  conveyed  to  Turner,  the 
mortgage  executed  by  him  can  afford  no  protection  beyond 
the  demand  of  Scott  the  mortgagee.  The  declaration  of  trust 
not  having  been  recorded,  under  the  statutes  of  lUinois,  is  in- 
operative against  creditors.  And  the  complainant  must  be 
viewed  in  the  light  of  a  favored  creditor. 

The  Court  will  decree  the  sale  of  so  much  of  the  property 
conveyed  to  Turner,  by  the  complainant,  for  himself,  and  as 
agent,  in  July,  1837,  as  shall  pay  the  residue  of  the  purchase 
money.  The  property  to  be  sold  in  lots,  after  giving 
days  notice,  as  the  rule  requires,  and  agreeably  to  the  requisites, 
and  subject  to  the  conditions,  of  the  laws  of  the  State.  The 
sale  to  be  subject  to  the  lien  of  Scott,  under  the  mortgage,  for 
the  amount  due  him,  which  amount  shall  be  first  paid  fi'om 
moneys  realized  by  the  sales. 
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And  a  reference  is  made  to  the  master  to  ascertain  that 
amount,  and  the  amomit  of  the  four  drafts  drawn  on  Hunting- 
ton and  Campbell,  and  J.  P.  Huntington,  including  interest^ 
damages,  and  costs  of  protest.  From  this  amount  he  will 
deduct  the  amount  of  the  mortgage  of  Hugunin  and  Pearce,  un- 
less the  same  shall  have  been  reassigned  to  Turner.  This  mort- 
gage was  assigned  to  secure  the  payment  of  the  draft  on  Mr. 
Webster,  but  the  complainant  failed  to  give  the  security  which 
he  was  bound  to  do  before  the  maturity  of  the  draft  for  i^  re- 
payment, and  he  was,  consequently,  not  entitled  to  the  pro- 
ceeds of  the  draft.  The  amount  of  the  above  mortgage  must, 
therefore,  be  accounted  for  by  the  complainant,  by  deducting 
it  from  the  balance  of  the  purchase  money  due. 
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I 

The  coniidoratlon  aeknowledfed  to  iMve  been  recelTMl  on  tbo  r«eo  of  a  deed  of  convoyanM, 
doM  not  flUop  the  grantor  Arom  showing,  In  an  action  for  the  porehaae  money,  that  the  eon- 
■Ideratlon  haa  not  been  paid. 

80  for  aaragardi  the  etfeet  of  the  deed,  the'eonslderatlon  named  can' not  be  eontryverted. 

A  poaMHlen,  without  claim  of  title,  can  aiford,  from  mere  lapae  of  time,  no  preaompUon  of 
right. 

A  pnrehaeer  who  haa  reedved  a  deed,  and  holds  under  it,  can  not  set  up  a  deftct  of  title,  to 
avoid  the  recovery  of  the  purchase  money. 

A  compromise  of  an  outstanding  claim,  without  the  consent  or  knowledge  of  the  grantor, 
can  give  no  claim  to  aa  offset,  in  an  aetioh  for  tlie  consideration  money. 

¥he  liability  of  the  grantor  must  depend  upon  the  validity  of  the  claim  purchased  in,  and 
not  upon  the  sum  paid  Ibr  it.  ' 

A  power  of  attorney,  which  autborizeo  a  conveyance  to  be  made  in  aa  fUl  and  ample  a 
manner  as  the  principal  could  execute,  anthorizeo  a  deed  to  be  made  by  the  attorney,  with 
coTcnants  <^  general  warranty. 

This  is  especially  the  case  where  the  deed  has  been  accepted,  with  a  fhU  knowledge  of  the 

pOWOE. 

Such  instruments  are  to  be  construed  according  to  the  intent  of  the  parties. 

Mn  Taylor  appeared  for  the  plaintifT,  and  Messrs.  Hunter 
and  Stanbery  for  the  defendant. 

OPINION  OP  THE  COURT. 

HsNRT  Graham  purchased  from  the  plaintifi',  through  his 
agent,  Wallace,  a  certain  tract  of  land,  for  which  he  promised 
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to  pay  six  hundred  and  nineteen  dollars,  two  hundred  and 
twenty  one  dollars  of  which  were  paid  the  11th  November, 
183U  The  defendant,  Stanbery,  purchased  Graham's  right, 
and  assumed  to  pay  the  balance  of  the  purchase  money. 

In  one  of  his  letters  to  Wallace,  as  agent  of  the  plaintiff,  the 
defendant  stated  that  the  title  was  involved  by  a  claim. of 
Samuel  Kirkland,  who  was  m  possession  of  the  premises,  and 
had  been  in  possession  for  a  number  of  years;  and  he  proposed 
to  pay  one  half  tlie  amount  due,  and  take  a  quitclaim  d^ed,  or 
to  pay  the  full  amount,  and  receive  a  deed  of  general  warranty. 
And,  as  it  would  be  difficult  to  prosecute  a  suit  in  the  name  of 
Taggart,  against  Kirkland,  he  requested  the  agent  to  forward 
him  a  deed  for  the  land,  and  proposed  to  secure  the  payment 
of  the  balance  of  the  purchase  money  by  a  mortgage,  ot  in  some 
other  mode.  The  deed  was  forwarded,  containing  the  ordinary 
covenants  of  warranty. 

This  action  was  brought  to  recover  the  residue  of  the  pur- 
chase money  assumed  by  the  defendant.  The  declaration 
contained  the  common  money  counts,  and  three  counts  on  the 
contract.    Defendant  pleaded  nonassumpsit. 

Sometime  after  the  deed  was  received  by  the  defendant,  he 
compromised  with  Kirkland,  and  paid  him,  for  bia  right,  iiMir 
hundred  dollars. 

Several  questions  of  law  were  raised  in  the  course  of ^  the 
trial,  which  were  decided  against  die  defendant,  and  which 
were,  more  at  large,  considered  on  amotion  for  a  new  tarial. 
Under  the  instructions  of  the  Court,  the  jury  found  for  the 
plaintiff  the  above  balance,  including  interest. 

A  motion  was  made  for  a  new  trial  on  four  grounds — 

First:  Becadse  the  Court  admitted  evidence  to  show  that  the 
consideration  had  not  been  paid,  in  contradiction  of  the  deedf 

Second:*  Because  the  veidict  is  against  evidence; 
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Third:  Bedause  the  defendant  was  surprized  by  the  rejection 
pf  t)ie  deposition  of  Samuel  Kirliland; 

Fourth:  Because  the  letter  of  attorney  to  Wallace,  by  Tag- 
art,  did  not  authorize  him  to  make  a  dee^  of  warranty  for  the 
land.  * 

The  deed,  in  the  ordinary  form,  states  the  consideration 
money,  and  acknowledges  the  receipt  of  it,  and,  from  the  pay- 
ment of  the  same,  acquits  and  discharges  the  defendant  and  his 
heirs.  And  this,  it  is  contended,  is  conclusive  evidence  of  the 
payment  of  the  consideration,  and  that  the  plaintiff  is  estopped 
from  denying  the  same. 

The  case  of  Baher  v.  Dewcy^  1  Bam.  &  Ores.  704,  is  cited 
to  sustain  this  doctrine.  In  that  case  it  was  held  that  a  party, 
who  executes  a  deed,  is  estopped,  in  a  court  of  law,  from  say- 
ing that  the  facts  stated  in  it  are  not  true;  that,  as  the  deed 
expressly  stated  the  consideration  for  the  purchase  had  been 
paid)  he  was  precluded  from  saying  that  any  part  of  it  was  due. 
And,  to  the  same  efiect,  is  the  case  of  Bawnitee  v.  Jacobs  2 
Tapnt.  1 54.  The  same  principle  is  affirmed  in  Lampon  v. 
Corksj  5  Barn.  &  Aid.  606.     1  Greenleaf 's  Rep.  1. 

In  England,  it  is  usual  to  take  a  receipt,  on  the  back  of  the 
deed,  for  the  payment  of  the  consideration;  but  this  had  no 
influence  in  the  above  cases.  In  one  of  the  cases  it  is  said  that 
the  receipt,  not  being  under  seal,  is  no  estoppel,  and  its  truth 
may  be  disputed. 

There  can  be  no  doubt  that,  so  far  as  regards  the  effect  of 
the  deed,  the  grantor  b  estopped  from  denying  the  considera- 
tion named  in  it,  and  which  is  essential  to  its  validity.  This 
would  be  to  deny  a  fact  admitted  in  an  instrument  of  the  highest 
sdemnity.  But  such  is  not  conceived  to  be  the  rule,  where 
the  payment  of  the  consideration  becomes  a  question  collateral 
to  the  deed. 

69 
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A  vendor  being  satisfied  with  the  ability  of  the  purchaser, 
executes  a  deed,  and  takes  a  promissory  notefor  the  purchase 
money*  Now,  according  to  the  above  decisions,  this  note 
would  be  in  contradiction  of  the  deed,  and,  therefore,  could  not 

i 

be  received  as  evidence.  This  would  be  contrary  to  the  com* 
mon  understanding  and  practice  of  the  parties  to  the  deed. 
And  the  correctness  of  any  principle  of  law  may  well  be 
doubted,  which  is  so  diametrically  opposed  to  the  common  sense 
of  bdsiness  men. 

To  give  effect  to  a  deed,  a  consideration  must  be  stated  or 
proved;  but  the  parties  are  not  bound  to  state  the  consideration 
paid.  It  may  be  more  or  less,  but  this  does  not  affect  the  deed. 
Having  a  consideration  named  on  its  face,  at  law,  the  grantor 
can  not  question  the  payment  of  the  sum  named,  in  any  case, 
to  affect  the  validity  of  the  deed. 

In  the  case  of  Shephard  v.  Little,  14  John.  210,  the  Court 
held,  where  the  consideration  of  a  conveyance  is  expressed 
therein,  and  that  it  was  paid  by  the  grantee  or  assignee,  parol 
evidence  is,  notwithstanding,  admissible,  to  show  that  it  had 
not  been  paid.  To  the  same  effect  are  the  following  cases: 
Oneal  v.  Lodge,  3  Har.  &  McHen.  433.  Jordan  v.  Cooper,  3 
Serg.  &  Rawle,  564,  570.  Wilkinson  v.  Scott,  1 7  Mass.  Rep. 
349.  Boioen  v.  Bell,  20  Johns.  Rep.  338.  Pritchard  v.  Broum^ 
4  N«  Hamp.  Rep.  397.  Oully  v.  GnMs,  1  J.  J.  Marsh,  388, 
390.  McCrea  v.  Purmort,  16  Wend.  Rep.  460.  lAngon  v. 
Henderson,  1  Bland^s  Ch.  Rep.  249.  Steele  v.  Worthinglon,  2 
Ham.  Rep.  1 82.  Whitbeck  v.  WhUbeck,  9  Cowen's  Rep.  266, 
270. 

Under  the  second  ground  for  a  new  trial,  that  the  verdict 
was  against  evidence,  the  defendant  insists  that  the  title  of  the 
plaintiff  was  shown  to  be  invalid;  that  the  possession  of  Kirk- 
land  commenced  in  1809,  or  the  beginning  of  the  yeai*  1810, 
and  was  continued  up  to  1824.     The  defendant  purchased  his 
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right,  by  virtue  of  which  he  entered  ii^  the  possession  of  the 
land,  and  has,  ever  since,  occupied  it.  This  possession,  it  is 
contended,  is,  of  itself,  sufficient  to  i^ar^  by  lapse  of  time,  the 
title  of  the  plaintiff. 

And  to  show  thalt  this  defence  may  be  set  up,  to  an  action 
for  ^the  purchase  money,  the  case  of  Carpenter  v.  Bailey  and 
Bailey^  17  Wend.  Rep.  244,  is  cited.  In  that  case  the  Court 
held,  where  a  vendor  covenanted  to  procure  from  a  third  per- 
son, a  good  and  sufficient  warranty  deed  of  conveyance,  for  a 
certain  tract  of  land,  together  with  certain  water  rights  and 
privileges  appurtenant  to  the  land,  particularly  enumerated  in 
the  contract,  and  to  deliver  the  deed  by  a  fixed  day  to  the 
purchaser,  who,  on  receiving  the.same^  ha:d  agreed  to  pay  part 
of  the  consideration  money,  and  to  receive  the  residue  by  bond 
and  mortgage,  it  was  held,  in  an  action  by  the  vendor  against 
the  purchaser,  to  recover  a  part  of  the  consideration  money, 
that,  in  reference  to  the  peculiar  terms  of  the  contract  in  the 
case,  a  plea  of  want  of  title  in  the  grantor  was  a  good  and  sui^ 
ficient  answer  to  the  declaration — in  other  words,  that  the 
plaintiff  was  bound  to  procure  a  deed,  not  only  corresponding 
in  form  with  that  stipulated  for,  but  operative  and  effectual,  to 
convey  the  title.  But,  in  the  case  of  HarringUm  v.  Higgens 
and  Peckj  reported  in  the  same  volume  of  Wendell,  376,  the 
Court  held,  where,  by  the  terms  of  a  contract  for  the  sale  of 
land,  the  purchase  money  is  to  be  paid  bjr  instalments,  and  the 
first  instalment  falls  due  previous  to  the  time  limited  for  the 
execution  of  the  conveyance  by  the  vendor,  and  a  suit  be 
brought  for  the  recovery  of  such  instalment,  want  of  title  in  the 
vendor  is  no  bar  to  the  action. 

As  the  evidence  does  not  show  a  want  of  title  in  the  plaintiff, 
it  becomes  unnecessary  to  decide  on  the  legality  of  such  a 
defence. 
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From  the  evidence,  it  does  not  dppear  that  the  possession  of 
Kirkland  was  hostile  to  the  plaintiflTs  title.  He  may  have  en- 
tered, as  tenant,  under  the  title  of  the  plaintifil  No  color  of 
right  is  shown,  except  the  possession. 

But,  if  a  defect  of  title  in  the  plaintiff  were  shown,  we  are 

* 

of  the  opinion  it  could  not  avail  the  defendant  in  this  action. 

From  the  letters  of  the  defendant,  it  appears  that  he  was 
fully  aware  of  Kirkland^s  claim;  and,  indeed,  he  says  that  it 
can  not  be  sustained.  But,  having  this  knowledge,  he  expressly 
agreed  to  accept  of  a  deed  of  general  warranty,  and  pay  the 
balance  of  the  purchase  money.  And  he  did  accept  the  deed, 
and  he  is  now,  and  has  been  for  many  years,  in  possession  of 
the  land,  holding  under  the  deed.  Under  such  circumstances, 
it  is  clear  a  defect  of  title  can  not  be  set  up  to  defeat  a  recovery 
of  a  part  of  the  consideration.  The  defendant  can  not  resist 
the  payment  of  the  consideration,  while  he  remains  in  posses- 
sion of  the  premises,  claiming  under  the  deed  of  the  plaintiiil 
Should  he,  at  any  future  time,  be  evicted  by  a  paramount  title, 
his  remedy  will  be  on  the  covenants  of  the  deed. 

A  covenant  to  make  a  deed  must,  generally,  mean  more  than 
an  instrument  duly  executed.  The  object  of  such  a  contract 
is  substance,  and  not  mere  form.  A  deed,  therefore,  that  shall 
give  not  even  a  shadow  of  title,  can  not,  except  under  a  very 
special  contract,  be  held  to  discharge  an  obligation  to  make  a 
deed. 

The  four  hundred  dollars  paid,  or  agreed  to  be  paid  to  Kirk- 
land, can  not  be  received  as  an  offset  to  the  demand  of  the 
plaintiff.  The  compromise  with  Kirkland  was  made  without 
the  assent  or  knowledge  of  the  plaintiff.  Under  this  comprom- 
ise, therefore,  the  defendant  can  raise  no  charge  against  the 
plaintiff.  It  was  not  for  the  defendant  and  Kirkland  to  measure 
the  value  of  the  latter^s  claim  to  the  land,  and,  by  that  means, 
create  a  demand  against  Taggart.   And  if,  in  any  form,  the  de- 
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fendant  shall  be  able  to  establish  a  charge  against  the  plaintiff 
on  this  ground,  it  must  be  by  establishing  the  claim  of  Kirkland^ 
and  not  by  the  estimate  of  its  value,  which  has  been  made* 

The  defendant  can  not  complain  of  surprise,  at  the  rejection 
of  Kirkland's  deposition.  That  depositbn  could  only  be  read 
by  consent,  and  consent  seems  not  to  have  been  given. 

Did  the  power  of  attorney,  under  which  Wallace  executed 
the  deed  to  thedefendant,  authorize  him  to  make  it  with  a  gen* 
end  warranty  ?  The  deed  contains  the  common  covenants  of 
warranty.  The  power  of  attorney  authorized  Wallace  to  sell 
and  convey  the  lands  of  the  plaintiff  in  Ohio,  in  as  full  and 
ample  a  manner  as  could  be  done  by  himself. 

It  is  insisted  that  this  authority  does  not  extend  beyond  the 
power  to  convey  the  title  of  the  plaintiff,  and  that  the  warranty 
is  not  binding  on  him. 

It  is  a  principle  no  where  controverted,  that,  if  an  agent  ex- 
ceed his  authority,  he  does  not  bind  his  principal.  In  the  case 
of  Nixon  V.  Hyseroit^  5  John.  Rep.  58,  a  case  relied  on  by  the 
defendant,  the  Court  held  that  a  power  to  sell  does  not,  itself, 
convey  a  power  to  warrant  the  title.  So,  where  the  agent 
was  specially  authorized  to  sell  a  ship,  in  the  same  manner  that 
the  principals  might  have  sold  her,  they  were  held  not  to  be 
bound  by  the  representations  of  the  agent,  that  the  ship  was 
registered,  when,  in  feet,  it  was  a  coasting  vessel.  Gibbon  v. 
Colt^  7  John.  Rep.  390. 

In  the  case  of  Nixon  v.  Hyseroti^  the  attorney  was  authorized 
^  to  execute,  &c.,  such  conveyances  and  assurances  in  the  law, 
&c.,  as  should,  or  might  be  needful  or  necessary,  according  to 
the  judgment  of  said  attorney.^'  The  conveyance,  executed 
under  this  power,  contained  covenants  of  seizin,  warranty, 
&c.,  and  the  Court  held  that  a  conveyance  or  assurance  is 
good  and  perfect,  without  either  warranty  or  personal  cove* 
nants;  and,  therefore,  they  are  not  necessarily  implied  in  a 
covenant  to  convey. 
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Between  that  case,  and  the  one  under  consideration,  a  dis- 
tinction may  be  drawn;  but  doubts  are  entertained,  whether 
that  case  is  sustainable  on  principle  or  authority.  There  was 
not  merely  an  authority  given  to  convey,  but  to  make  such 
conveyances  and  assurances  as  might  be  needful  or  necessary, 
in  the  judgment  of  the  attorney.  Now,  here  was  a  reference 
to  the  judgment  of  the  attorney,  as  to  the  nature  of  the  con- 
veyance to  be  executed;  and  a  bona  fide  exercise  of  his  judg- 
ment, in  this  respect,  should  have  been  held  to  bind  the  princi- 
pal. That  such  was  the  intention  of  the  power,  as  understood 
by  all  the  parties,  can  scarcely  be  doubted.  If  such  were  not 
the  case,  why  was  the  discretion  of  the  attorney  referred  to  in 
the  power?  It  may  well  be  supposed  that  he  could  not  have 
sold  the  land  for  the  price  received,  had  he  agreed  to  execute 
only  a  general  release,  or  deed  of  quitclaim. 

Sugden  on  Powers,  459,  lays  down  the  rule  that,  ^  in  consid- 
ering the  extent  of  a  power,  the  intention  of  the  parties  must 
be  the  guide.  Thus,  on  one  hand,  a  power  limited  in  terms, 
has,  in  favor  of  the  intention,  been  deemed  a  ge^eral  power; 
whilst,  on  the  other  hand^  a  general  power,  in  terms,  has  been 
cut  down  to  a  particular  purpose." 

The  creation,  execution  and  destruction  of  powers,  depend 
on  the  substantial  intention  and  purpose  of  the  parties.  Brisiow 
v.  Ward^  2  Ves.  Jun.  336.  Talbot  v.  Tipper^  Skin.  427. 
Mildmay^s  case^  1  Co.  175,  a.     Ijong  v.  Long^  5  Ves.  445. 

In  the  case  of  Wilson  and  others  v.  Troup  and  othersy  2 
Gowen,  185,  in  the  court  of  errors,  a  power  of  attorney  from 
Wilson  to  Faulkner,  which  authorized  him  to  receive  a  deed 
from  Williamson,  for  the  land  purchased,  and  to  sign,  seal,  de- 
liver, and  acknowledge  to  the  said  Williamson,  a  mortgage,  or 
mortgages  of  said  land,  together  with  a  bond,  or  bonds,  for  the 
consideration  money,  and  to  do  and  perform  all  things  neces- 
sary and  lawful  to  the  obtaining  a  title  to  the  said  land,  and 
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securing  the  consideration  money  therefor  to  the  said  William- 
son." 

A  mortgage  'was  executed  by  the  attorney,  which  gave  a 
power  to  the  mortgagee  to  sell,  on  default  of  payment;  and, 
under  this  authority,  the  premises  were  sold* 

It  was  contended  that  the  power  to  sell  was  not  a  necessary 
part  of  the  mortgage,  and  that  the  attorney,  by  insertuig  it, 
exceeded  his  powers.  And  the  case  of  Nixon  v.  Hyseroitj  was 
cited  as  sustaining  this  ground*  With  great  plausibility,  it  was 
argued  that  the  power  to  sell  was  no  part  of  a  mortgage,  at 
common  law,  and  that  it  was  wholly  unnecessary  to  the  validity 
of  the  instrument. 

In  assigning  his  reasons  fo^  the  decree.  Chancellor  Kent  says: 
^  A  power  to  mortgage,  is  a  power  to  give  the  same  security, 
under  that  name^  in  as  full  and  effectual  a  manner  as  the  party 
himseVf^who  created  the  power,  could  give.  The  letter  of  at- 
torney was  general  in  its  terms;  it  was  to  give  ^a  mortgage,' 
and  Ho  do  and  perform  all  things  necessary  and  lawful  for  se- 
curing the  consideration  money.'  If  the  power  to  sell  wa^ 
usually  inserted  in  a  mortgage,  as  an  ordinary  and  lawful  part 
of  it,  under  his  general  power  to  mortgage,  the  attorney  could 
do  what  was  neecessary  and  lawful.  Every  thing  incident  to 
a  mortgage,  which  Wilson  himself  could  do,  in  and  by  the  act 
of  giving  a  mortgage,  Faulkner  could  do,  under  the  power." 

In  his  opinion,  Justice  Wood  worth  says:  ^  Faulkner  must 
have  understood  the  contract^  as  requiring  a  mortgage  in  the 
usual  form.  It  would  be  a  violation  of  the  presumed  intent  of 
the  parties  to  construe  it  otherwise."  And  the  Court  were 
unanimously  of  the  opinion  that  the  power  authorized  the  exe- 
cution of  the  mortgage. 

In  3  H.  Bl.  618,  it  is  said  that  an  authority  is  to  be  so  con- 
strued, as  to  include  all  necessary  or  usual  means  of  executing 
it  with  effect. 
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An  agent  employed  to  get  a  bill  discounted  may,  anlees  ex- 
pressly restricted,  indorse  it  in  the  name  of  his  employer,  bo  as 
to  bind  him  by  that  indorsement.  Fenn  v.  Harritonj  3  Term 
Rep.  757;  4  Term,  177* 

A  servant  intrusted  to  sell  a  horse  may  varrant,  nnless  for- 
bidden. 5  Esp.  Rep.  75.  And  it  is  not  necessary  for  the 
party,  insisting  on  the  warranty,  to  show  that  he  had  any  spe- 
cial authority  for  the  purpose.  Alexander  v.  Gibsouy  2  Campb. 
555.    Runquist  v.  Ditchett^  lb.  550,  n.    S  Esp.  N.  P.  G.  64. 

In  Liefe  v.  SaltingsUme^  1  Mad.  189;  1  Freem.  149, 163, 176, 
S.  C,  the  testator  devised  his  Seuto  to  his  wife,  for  her  natural 
life,  and,  by  her,  to  be  disposed  of  to  such  of  his  children  as  she 
shoidd  think  fit.  She  conveyed  the  estate  to  her  son^  in  fee, 
and  the  power  was  held  well  executed,  even  at  law.  ^  The 
principle  of  the  case  was,  that  where  the  devisor  gives  to  an- 
other a  power  to  dispose,  he  gives  to  that  person  the  same 
power  that  he,  himself^  had  to  dispose.'^ 

If  a  tenant,  for  life,  has  power  to  grant  leases,  ^requiring 
the  best  improved  rents,"  he  may  cause  to  be  inserted,  in  the 
leases,  the  usual  covenants  for  payment  of  the  rents,  and  a 
clause  of  re-entry,  upon  nonpayment,  though  the  power  be 
silent  as  to  any  covenants  of  that  kind.  These  incidental  pro- 
visions are  considered  as  implied  in  the  power  of  leasing. 
Jones  V.  Vemey^  Willes'  Rep.  1 69.  Taylor  v.  fiords,  1  Burr, 
135.  In  Long  V.  Long^  5  Yes.  445,  it  was  held  that  a  power 
to  charge  an  estate  with  the  payment  of  mcMieys  for  the  benefit 
of  the  children,  as  he  should  think  fit,  would  authorize  a  dispo- 
sition of  the  estate  itself. 

The  power  under  consideration  authoriased  Wallace  to  sell 
and  convey  his  lands,  in  Ohio,  in  as  full  and  ample  a  manner  as 
he  could  do  himself.  Now,  does  not  this  authorize  the  attorney 
to  convey,  with  warranty?  This  is  the  ordinary  form  of  con- 
veyance in  this  country.    And  the  grantor  does  not  object  to 
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this  execution  of  the  power,  but  the  grantee*  And  the  grantee 
accepted  the  deed,  being  satisfied  with  its  covenants,  and  with 
the  power  of  the  agent  to  make  it*  It  is  unnecessary  to  inquire 
whether  the  power  of  attorney  was  before  the  defendant,  when 
he  accepted  of  the  deed.  He  had  a  right  to  inspect  it,  and, 
having  taken  the  deed,  he  must  be  presumed  to  have  been 
satisfied  with  the  power. 

And  we  can  entertain  no  doubt  that  the  covenants  of  war- 
ranty, in  the  deed,  bind  the  grantor.  The  power  of  the  agent 
was  ample — it  was  general-^to  sell  and  convey  his  lands  in 
Ohio.  He  was  authorized  to  convey  them,  in  as  full  and  ample 
a  manner  as  Taggart  could  himself  convey  them.  Did  not  all 
the  parties  understand  this  power,  as  authorizing  a  conveyance, 
with  warranty,  in  pursuance  of  the  general  practice  of  the 
country?  We  think  that  the  instrument,  looking  at  the  cir- 
cumstances under  which  it  was  given,  and  the  objects  designed 
to  be  accomplished  by  it,  is  susceptible  of  no  other  construction. 
The  motion  for  a  new  trial  is  overruled. 


Dibble,  Pray  and  Co.  vs.  Duncan  and  others. 

A  ple^  that  tbe  defendant,  who  was  eoed  as  prinelpal,  indoraed  the  note  ai  gaarantor  and 
not  ai  principal,  being  demurred  to,  it  wai  beld  tbe  ple«  was  good. 

Tbe  undertaUng  of  tbe  defendant  wai  collateral,  and  be  can  only  be  made  liable  in  the 
character  aesumed. 

It  may  be  doubtful  whether  parol  eridenee  if  adminlble  to  ehow  that  a  defendant  is  lurety 
agalnet  tbe  terma  of  the  note. 

But,  if  the  intent  with  which  the  indoreement  wai  mad^  be  doubtAil,  it  may  be  explained 
by  paroL 

A  special  plea  which  amounts  only  to  the  general  iarae  Is  bad. 

But  in  the  action  of  assumpsit  there  are  many  deftnees  which  may  be  pleaded  spedally  or 
giTon  in  eridenee  under  the  general  issue.  ■  ^ 

In  special  pleas  in  bar  color  to  the  plaintifft'  right  must  be  glTen.  ^ 
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Messrsu  Brush  and  Gritbert  appeared  for  the  plaintiffs,  and 
Mr.  Smythe  for  the  defendants. 

OPINION  OF  THE  COURT. 

This  is  an  action  of  assumpsit.  The  declaration  contained 
a  count  on  a  promissory  note,  6ne  for  goods  sold  and  delivered, 
another  for  money  had  and  received,  &c. 

Two  pleas  were  filed :  First,  the  general  issue,  and  secondly, 
Duncan  pleaded  that  he  was  not  a  joint  maker  with  the  said 
Converse  and  Biskey  of  said  promissory  note,  nor  was  he  in 
any  wi^e  interested  in  the  subject  matter  of  said  contract,  but 
that  his  name  was  placed  upon  said  promissory  note  as  an  in- 
dorser  merely  and  guarantor  of  the  payment  of  the  same. 

The  plaintiffs  demurred  to  this  plea,  and  assigned  the  causes 
of  demurrer  as  follows: 

First:  That  the  plea  amounts  to  the  general  issue. 

Second:  It  states  a  conclusion  of  law. 

Third:  If  the  facts  alledged  be  true  they  constitute  no  bar. 

It  may  be  admitted  that  the  matters  set  up  in  the  plea  might 
be  proved  under  the  general  issue,  but  it  does  not  follow  that 
the  special  plea  is  therefore  improper.  In  the  action  of  as- 
sumpsit there  are  many  defences  which  may  be  pleaded  spe- 
cially or  given  in  evidence  under  the  general  issue.  Of  this 
character  are  all  such  matters  as  go  to  discharge  the  action; 
such  as  infancy,  a  release,  want  of  consideration,  accord  and 
satisfaction,  foreign  attachment,  or  that  a  higher  security  had 
been  given,  payment,  &c. 

A  special  plea  which  amounts  to  the  general  issue  is^  bad; 

and,  therefore,  a  special  plea  must  give  express  or  implied  color 

to  the  plaintiffs'  right,  and  not  deny  it  as  is  done  by  the  general 

issue.    By  the  Reg.  Gen.  Hil.  T.  4  W.  4,  all  matters  in  de- 

jfence,  in  England^  except  a  denial  of  the  promise,  are  now  re- 
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quired  to  be  pleaded  specially;  and  this  is  justly  considered  a 
great  improvement  in  the  rules  of  pleading. 

The  plea  in  this  case  admits  the  signature  of  the  defendant 
on  the  note,  but  alledges  that  it  was  placed  there  as  a  security 
and  not  as  principal.  And  this  is  admitted  by  the  demurrer. 
Now  if  the  defendant,  Duncan,  undertook,  as  guarantor,  to  pay 
the  note^  and  not  as  principal,  he  can  only  be  made  liable  in 
the  character  he  assumed.  As  guarantor  he  was, entitled  to 
notice,  and  it  is  incumbent  on  the  plaintifls  to  show  that  they 
have  used  legal  diligence. 

The  plea  gives  color  to  the  plaintiffs'  right,  and,  it  therefore, 
does  not  amount  to  the  general  issue.  As  regards  the  present 
action,  the  effect  of  the  plea,  if  true,  may  be  the  same  as  the 
general  issue;  but  the  form  is  substantially  different. 

In  many  cases  it  is  advisable  to  plead  specially  rather  than 
to  give  the  facts  in  evidence  under  the  general  issue,  as  it  .may 
narrow  the  grounds  of  defence.  The  plaintiffs  are  called  upon 
either  to  admit  or  deny  the  special  matter  pleaded. 

In  pleading  facts  only  are  to  be  stated  and  not  arguments, 
or  inferences,  or  matter  of  law.  Should  a  matter  of  law  be 
stated  it  may  be  regarded  as  surplusage.  It  is  not  perceived, 
however,  that  the  above  plea  is  liable  to  this  objection.  I 
Chitt.  PI.  246,  (edt.  1837.) 

In  the  case  of  Bright  v.  Carpenter  et  aL,  9  Ohio  Rep.  39,  it 
was  held  ^that  where  a  stranger  to  a  promissory  note  indorse 
it  in  blank  at  the  time  of  making  it,  the  payee  of  that  note  may 
sue  him  with  the  maker  as  a  jomt  maker  of  the  note  and  he  is 
entitled  to  the  privileges  of  a  surety." 

^^That  such  blank  indorsement  may  be  filled  at  any  time  in 
form  to  oblige  the  indorser  as  principal,  or  the  Court  may  re- 
gard it  as  so  filled  up.  And  that  parol  proof  was  admissible  to 
show  the  intention  of  the  parties  as  to  the  extent  of  the  indor- 
sees liability." 
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And  in  Dean  v.  Halt^  17  Wend.,  214)  ^whereanote  was 
made  by  A,  payable  to  B,  or  bearer,  C  indorsed  it,  and  an  ac- 
tion was  brought  by  a  third  person  claiming,  by  transfer,  from 
B,  charging  C  as  the  maker  of  the  note,  it  was  held,  on  demur- 
rer, that  the  declaration  was  bad." 

**It  seems  that  where  an  indorser  to  such  a  note  is  privy  to 
the  consideration  he  may  be  charged  directly  as  maker  or  as  in- 
dorser, and  that  a  bona  fide  holder  may,  in  all  cases,  write  a 
bill  of  exchange  over  the  name  of  the  indorser,  or  fill  up  the 
blank  in  any  form  consistent  with  the  intent  of  the  parties." 

It  is  objected  to  the  plea  that  it  does  not  alledge  the  defend- 
ant signed  the  note  as  guarantor  after  its  execution.  The  plea 
states  that  the  defendant  was  not  in  any  wise  interested  in  the 
subject  matter  of  the  contract,  but  that  he  signed  it  as  guaran- 
tor. This,  we  think,  is  sufficient.  It  shows  that  the  underta- 
king of  the  defendant  was  collateral,  and  that  he  cannot  be 
sued  as  principal. 

It  may  be  doubted  whether,  on  general  principles,  evidence 
is  admissible  to  show  that  the  defendant  is  surety  when,  by  the 
terms  of  the  note,  he  appears  to  be  a  principal.  In  Lazton  v. 
Peat^  2  CampU  N.  P.  185,  it  was  held,  that  an  acceptor  of  a 
bill  of  exchange  might  show  that  he  was  merely  an  accommo-: 
dation  acceptor.  And  under  this  authority  the  case  of  Colletl 
V*  Haighj  3  Campb.  281,  was  decided;  but  these  cases  were 
overruled  in  the  case  of  Fentum  v.  Pocock^  5  Taunton,  192. 
In  Rees  v.  Berrington^  2  Ve^r.  Jun.  540,  Ix>rd  Loughborough 
says,  *'where  two  are  bound  jointly  and  severally,  the  surety 
cannot  aver  by  pleading  that  he  is.  bound  as  surety;  and  to 
this  effect  is  the  case  of  Garrett  v.  /uZ/,  Selwyn  N.  P.  393. 

It  is  not  important  on  what  part  of  the  note  a  guarantor 
shall  sign  his  name.  It  may  be  placed  on  the  back  or  face  of 
the  note;  and  the  intent  with  which  the  name  was  indorsed,  it 
would  seem,  might  be  shown  by  parol.    There  could  be  no 
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doubt  of  this  if  the  effect  of  the  indorsement  was  in  itself  doubt- 
ful,  and  the  note  was. in  the  hands  of  the  payees.  This  would 
be  in  explanation  of  the  indorsement,  and  not  against  its  terms 
or  legal  effect. 

As  appears  from  the  plea  the  defendant,  Duncan,  was  not 
privy  to  the  consideration,  and  the  case  in  Wendell,  above  cited, 
sustains  the  plea4 

.  The  decision  from  the  Ohio  reports,  in  the  admission  of  parol 
evidence,  may  have  been  influenced  by  a  statute  which  re- 
quires an  execution  to  be  levied  first  on  the  property  of  the 
principal. 

Upon  the  whole  we  think  that  the  demurrer  to  the  plea  must 
be  overruled. 


Hank  vs*  Crittenden. 

The  defendant  gnorantled  to  the  bolder  of  certain  certificates  of  stock  in  the  Portage  Hy. 
dranlle  llanofaictorlng  and  Land  Company,  ten  percent,  on  moneys  paid  for  two  years — ^beld 
tbat  an  aTorment  thai,  within  the  time  speeifled,  the  company  neitlier  made  nor  declared  a 
dividend  was  insaffieient. 

The  undertaking  was  collateral,  and  in  all  such  cases  a  demand  and  notice  are  necessary  to 
be  averred  and  proved,  or  «n  excuse  ailedged,  to  charge  the  guarantor. 

The  total  insolvency  of  the  principal  supersedes  the  neceesity  of  a  demand  of  the  principal 
and  notice  to  the  guarantor. 

Messrs.  Brush  and  Gilbert  appeared  for  the  plaintiff,  and 
Mr.  Andrews  for  the  defendant. 

OPINION  OP  THE  COURT.  BY  JUDGE  LEAVITT. 

The  declaration  in  this  case  is  in  assumpsit;  and  sets  forth, 
in  four  special  counts,  the  issuing  of  four  several  certificates, 
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by  the  Portage  Hydraulic  Manufacturing  and  Land  Company, 
dated  February  21, 1837,  in  the  following  form:  "This  is  to 
certify  that  Hank  and  Niles  have  ten  shares  in  the  capital  stock 
of  the  Portage  Hydraulic  Manufacturing  and  Land  Company, 
on  which  one  thousand  dollars  have  been  paid,  transferable  on 
the  books  of  said  company,  by  Hank  and  Niles,  or  their  attor- 
ney, on  the  surrender  of  this  certificate.^'  It  is  then  averred, 
that  the  defendant,  on  the  same  day,  made  an  indorsement,  on 
each  of  said  certificates,  as  follows:  "I  hereby  guarantee  unto 
the  holder  or  holders  of  the  within  shares,  an  annual  dividend 
or  income  often  per  cent,  for  two  years,  from  the  13th  inst^ 
for  value  received."  Then  follows  an  averment  that  said  com- 
pany, for  two  years  after  the  said  13th  of  February,  1837, 
^'neither  declared  nor  paid  any  dividend  or  income  whatever, 
of  which  the  defendant  had  notice,"  &c. 

The  defendant  has  filed  a  demurrer  to  the  declaration;  and 
the  first  objection  urged  is,  that  no  suflScient  consideration  for 
the  promise  or  guaranty  is  alledged. 

The  principle  is  well  settled,  that  in  declaring  on  promises 
or  contracts,  which  do  not  import  a  consideration,  it  is  neces- 
sary to  aver  a  good  and  sufficient  consideration.  Specialties, 
and  bills  of  exchange  and  promissory  notes,  imply  a  considera- 
tion; and  in  such  cases  none  need  be  averred. 

The  promise  or  guaranty  in  this  case,  not  being  embraced  in 
either  of  these  classes,  it  is  necessary  that  a  consideration 
should  be  stated.  The  only  question  is,  whether  this  is  suffi- 
ciently set  forth  in  the  declaration.  It  is  not  averred  with  the 
formality  and  precision  usual  in  such  cases;  but  the  promise  or 
guaranty,  on  which  the  action  is  founded,  is  copied  in  the  dec- 
laration; and  from  this  it  appears  to  have  been  made  <*for 
value  received."  These  words,  it  may  be  assumed,  were  not 
used  without  some  design;  and  they  clearly  amount  to  an  ac- 
knowledgment by  the  guarantor  of  a  benefit  received  from  the 
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Other  party,  as  the  moving  cause  of  the  execution  of  the  guar- 
anty* And  m  this  aspect  of  the  case,  we  are  of  the  opinion 
that  a  sufficient  consideration  for  the  promise,  stated  in  the 
declaration,  does  appear. 

It  is,  also,  insisted,  by  the  den(mrrant,  that  the  declaration  is 
deficient,  because  it  does  not  aver  a  demand  on  the  company 
for  the  payment  of  the  dividends  on  the  shares  transferred  to 
the  plaintiff,  and  a  notice  to  the  defendant  of  such  nonpay- 
ment* 

The  inquiry  which  must  be  decisive  of  this  point  is,  whether 
the  promise  on  which  this  action  is  founded  is  to  be  regarded 
as  absolute  or  collateiaK  If  it  can  be  viewed  as  an  uncondi- 
tional promise  to  pay  the  plaintiff  ten  per  cent,  for  two  years, 
on  the  stock  transferred,  it  is  not  necessary  to  aver  a  demand 
upon  the  company,  for  tho  dividends,  as  no  such  demxmd  can 
be  required  to  fix  the  liability  of  the  defendant;  but,  if  it  is  to 
be  regarded  as  a  promise  to  pay  ten  per  cent,  on  the  stock 
transferred  to  the  plaintiff,  in  the  event  that  the  company  shall 
fail  to  do  so,  it  is  clearly  one  of  those  collateral  undertakings, 
in  which  it  is  the  right  of  the  promisor,  before  his  liability  at- 
taches, that  a  demand  should  be  made  of  the  party  for  whom 
he  undertakes,  and  that  notice  should  be  given  of  the  £ulure  of 
that  party  to  pay.  In  this  latter  aspect  the  promise,  under 
consideration,  must  be  viewed.  And  thus  considered,  the 
principles  applicable  to  it  are  the  same  that  have  been  long  and 
uniformly  sanctioned  by  courts,  in  the  numerous  cases  of  com- 
mercial guaranties,  heretofore  decided,  both  in  this  country 
and  in  England.  If  an  mdividual  guarantee  the  payment  of  a 
note  or  bill,  although  the  same  strictness  in  regard  to  the  time 
of  making  demand,  and  giving  notice  is  not  required  as  in  the 
case  of  an  indorsement  of  commercial  paper,  yet  the  demand 
and  notice  .are  held  to  be  indispensable,  unless  an  excuse,  such 
as  the  insolvency  of  the  maker  or  acceptor,  be  averred.    And 
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it  is,  also,  settled  by  repeated  adjudications,  that  to  make  the 
writer  of  a  letter  of  credit  responsible  for  goods  sold  or  advan- 
ces made  upon  such  letter,  he  must  be  duly  notified  of  the  ac- 
ceptance of  the  letter,  and  of  the  a^mount  of  sales  or  advances 
made;  and  in  default  of  such  notice  he  is  not  liable.  The  posi- 
tion is  believed  to  be  sustainable  upon  principle  and  authority, 
that  in  all  collateral  undertakings,  where  the  liability  of  the 
guarantor  depends  on  the  doing  of  some  act  by  a  third  person, 
notice  of  a  demand  upon  him,  or  an  excuse  for  uot  making  it, 
must  be  alledged* 

The  averment  in  the  declaration  that  the  company  neither 
declared  nor  paid  any  dividend  within  the  two  years,  mention- 
ed in  the  guaranty,  does  not  supersede  the  necessity  of  a  de- 
mand. The  undertaking  of  the  defendant  in  its  legal  effect  is, 
that  a  profit  on  the  stock  transferred,  equal  to  ten  per  cent, 
per  annum,  for  two  years,  shall  be  made;  and  that  if  no  profit 
be  made  the  guarantor  will  be  responsible  for  ten  per  cent;  or, 
if  a  less  profit  than  ten  per  cent,  is  made,  he  will  pay  the  guar- 
antee the  difierence  between  that  rate  and  the  profit  actually 
made.  An  averment,  therefore,  that  the  company  neither  de- 
clared or  paid  any  dividend  or  profit,  is  not  equivalent  to  an 
averment  that  no  profit  was  made  during  the  two  years;  and 
nothing  short  of  this  allegation,  or,  that  the  company  was 
actually  and  notoriously  insolvent,  will  excuse  a  demand  on  the 
company,  and  notice  to  the  guarantor* 

In  this  view  of  the  promise  or  guaranty  on  which  this  action 
is  founded,  the  assignment  of  the  breach,  as  stated  in  the  dec- 
laration, is  defective.  The  rule  on  this  subject  is,  that  the 
breach  should  be  assigned  in  the  words  of  the  contract,  either 
negatively  or  affirmatively,  or  in  words  which  are  coextensive 
with  the  import  and  effect  of  it.  And  if  the  breach  vary  from 
the  sense  and  substance  of  the  contract,  and  be  either  more 
limited  or  lai^er  than  the  contract,  it  will  be  insufficient.    In 
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the  case  before  the  Court  the  words  of  the  guaranty  as  set  forth 
in  the  declaration  are:  ^I  hereby  guaranty  unto  the  holder  or 
holders  of  the  within  shares,  an  annual  income  or  dividend  of 
ten  per  cent,  for  two  years  from  the  13th  Feb.,  inst."  The 
breach  assigned  is:  ^That  the  company,  within  the  two  years, 
neither  declared  or  paid  any  dividend  or  income  whatever." 
This  averment  does  not  negative  the  contract  or  promise, 
either  in  its  words  or  according  to  its  legal  import.  To  make 
the  averment  coextensive  with  the  promise  or  contract,  ac- 
cording to  its  sense  and  substance,  it  should  have  alledged  not 
only  that  the  company  did  not  pay  or  declare  any  dividend, 
but  that  it  made  no  profit  during  the  two  years  referred  to. 
The  allegation  contained  in  the  declaration  may  be  strictly 
true,  namely,  that  the  company  neither  paid  or  declared  any 
dividend;  and  yet,  in  entire  consistency  with  that  averment, 
a  profit  even  exceeding  ten  per  cent,  may  have  been  made  by 
the  company.  If,  instead  of  declaring  and  paying  a  dividend, 
the  officers  had  deemed  it  more  expedient  to  set  aside  the 
profits  as  a  surplus  or  contingent  fund;  or,  if  such  profits  had 
been  added  to  the  capital  stock,  it  cannot  be  doubted  that  this 
would  have  been  a  substantial  compliance  with  the  terms  of 
the  guaranty,  although  the  company  ^neither  declared  nor  paid 
any  dividend  whatever.''  It  seems  clear  to  us,  therefore,  that 
the  averment  of  the  breach  of  the  guaranty  in  question  is  not 
coextensive  with  the  contract;  and  that  on  this  ground  the  dec- 
laration is  defective.  The  demurrer  to  the  declaration  is, 
therefore,  sustained. 
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Johnson  and  others  vs*  Sukelet. 

Wb«n  «  TftBdfla  aikf  the  ipeelfle  ezecDtloa  of  a  eontract  for  the  lala  at  land,  the 
dor,  htcrtat  afreed  that  the  deed  ehonld  be  ttiade  by  him  before  the  pajment  of  4ia 
oration,  haa  no  right  to  require  the  money  to  be  broaght  into  court. 

Nor  has  he  a  right  to  have  the  money  brought  into  court  when  he  ia  In  default. 

A  deed,  or  power  of  attorney,  executed  and  acknowledged  according  to  the  lawe  of  New 
York,  la  a  good  execution  wider  the  law  of  thla  State. 

A  power  of  attorney,  to  convey  land  in  Ohio,  la  required  to  be  recorded^  by  the  statute, 
before  the  conveyanee  is  executed. 

At  all  events  It  must  be  recorded  before  a  record  is  made  of  the  deed. 

A  power  whieh  anthorisea  the  attorney  to  sell  and  eonvty  laoda,  does  aot  antliortae  hUn 
to  make  a  deed  for  lands  previously  sold. 

Except,  under  peculiar  circumstances,  the  Court  will  not  compel  a  vendee  to  accept  a  deed 
executed  by  an  attorney. 

Messrs.  Goddard  and  Canvers  appeared  for  the  complaiii- 
antS)  and  Mn  Curtis  for  the  defendant. 

opinion  op  the  court. 

Thus  bill  was  filed  to  enforce  the  specific  execution  of  a  con- 
tract for  the  sale  of  certain  lands,  made  by  the  defendant  with 
Walter  Turner,  the  18th  February,  1832.  The  defendant 
agreed  to  sell  and  convey  to  Turner  3,273  acres  of  land,  at 
three  dollars  per  acre.  One  third  to  be  paid  the  first  of  May 
ensuing,  with  interest  from  the  first  of  April,  when  good  and 
sufllcent  warranty  deeds  were  to  be  made.  The  balance, 
being  secured,  &c.,  to  be  paid  in  instalments.  On  the  first  of 
May  three  thousand  two  hundred  and  twenty  two  dollars 
were  paid,  and  the  interest.  Turner  entered  into  possession, 
and  afterwards  surrendered  it  to  the  complainants,  who  are 
still  in  possession.  The  9th  September,  1835,  the  complain- 
ants tendered  the  money  due  on  the  purchase,  which  was 
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refused  by  the  defendant,  on  the  ground  that  Turner  and  oom- 
plainants  had  a  controversy  respecting  the  right  to  the  land. 

A  motion  was  made  by  the  defendant's  counsel  that  a  Re- 
ceiver be  appointedt  and  that  complainants  be  directed  to  pay 
him  the  money  due  on  the  contract. 

In  support  of  this  motion  the  defendant's  counsel  cite  the 
case  of  Clark  v.  Hall,  7  Page's  Ch.  Rep.  382:  ^^  Where  a  bill 
is  filed  by  the  vendee  against  the  vendor  for  a  specific  per- 
formuice  of  a  contract  of  sale  of  real  estate^  it  is  proper  for  the 
Oourt,  in  the  decree  against  the  defendant  for  a  specific  per- 
formance, to  give  the  necessary  directions  to  compel  the  com- 
plainant to  perform  the  contraction  his  part,  by  ordermg  the 
land  to  be  sold,  &c.  And  if  the  proceeds  do  not  pay  the  sum 
due  that  the  vendee  pay  the  balance." 

.  This  motion  is  made  before  the  defendant  has  filed  his 
answer.  It  is  not  known  to  the  Court  whether  he  will  admit 
the  contract  set  out  in  the  bill  or  repudiate  it.  Whether,  if  the 
contract  is  admitted,  he  is  able  and  willing,  on  his  part,  to  per* 
form  it. 

The  first  payment  having  been  made  within  the  terms  of 
the  contract,  if  the  statement  in  the  bill  be  true,  and  the  residue 
of  the  purchase  nboney  tendered,  there  would  seem'  to  be  no 
laches  on  the  part  of  the  Complainants  which  can  operate  to 
their  prejudice.  Indeed,  it  would  seem  that  the  defendant  is, 
himself,  in  default  for  not  having  made  and  tendered  convey- 
ances for  the  Ikad  as  he  was  bound  to  do. 

In  Birdsall  v.  Waldron^  3  Edw.  Ch.  Rep.  215,  it  was  held, 
that  where  a  vendor  lets  a  purchaser  into  possession,  upon  an 
understanding  not  to  require  the  consideration  until  the  pur- 
chaser has  a  title,  he  can  not  be  called  upon  to  bring  the  money 
into  court.  Nor  can  it  be  done  where  possession  has  been 
given  without  any  stipulation  made  about  the  purchase  money. 


564  OHIO. 

JobDMn  «nd  otbttv  hl  Saketof. 

In  Gribson  v.  Clark^  1  Yes.  and  B.  500,  it  was  held,  if  a  pur- 
chaser be  in  possession  under  a  prior  title,  or  the  possession 
commenced  independently  of  the  contract  of  sale,  and  the 
vendor  be  guilty  of  laches  in  perfecting  the  title,  he  can  not 
compel  the  purchaser  to  bring  the  money  into  Court.  When 
a  vendor  is  resisting  performance,  and  does  hot  recognize  a 
bargain,  such  vendor  can  not  compel  the  vendee  to  pay  the 
consideration  into  court. 

Nor  will  the  purchaser  be  compelled  to  pay  the  purchase 
money  into  court  before  the  completion  of  the  title,  where  the 
vendor  has  voluntarily  permitted  him  to  take  possession  with- 
out any  stipulation  or  agreement  about  paying  the  purchase 
money,  for  it  was  a  folly  to  permit  it.  Clark  v.  EllioUj  I 
Mad.  Ch.  Rep.  606.     Fox  v.  Birchy  1  Meriv.  105.  • 

In  the  present  posture  of  the  case  it  is  clear  that  the  defend- 
ant is  not  entitled  to  his  motion.  Nothing  short  of  an  admis- 
sion of  the  facts  in  the  bill,  and  a  readiness  on  his  part 
to  make  the  conveyances,  would  authorize  the  interlocutory 
order  asked  by  his  motion.   ,  The  motion  is  overruled. 

The  defendant's  counsel  then  admitted  the  facts  stated  in 
the  bill,  and  the  equity  of  the  complainants'  case,  and  he  pre- 
sented to  the  Court  a  conveyance  for  the  land  executed  by 
R.  Sukeley,  as  the  attorney,  in  fact,  of  the  defendant. 

To  this  the  counsel  for  the  complainants  make  the  following 
objections: 

First:  The  power  does  not  appear  to  have  been  duly  exe- 
cuted. 

Second:  It  authorizes  the  attorney  to  sell  and  convey  with 
the  usual  covenants  of  warranty,  but  not  to  convey  lands  previ- 
ously sold. 

Third:  The  power  has  not  been  recorded  as  the  statute 
requires. 
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Fourth:  Vendee  not  obliged  to  receive  a  deed  executed  by 
power  of  attorney. 

There  seems  to  be  no  sufficient  objection  to  the  e;tecution 
of  the  power*  It  appears  to  have  been  signed  by  the  defend- 
ant, duly  T^itnessed  and  acknowledged  before  an  officer  in  the 
city  of  New  York,  authorized  by  the  laws  of  that  State  to 
take  acknowledgments  of  deeds,  and  this,  under  the  statute  of 
Ohio,  is  a  good  execution  of  the  instrument.  The  second  ob- 
jection is  entitled  to  more  consideration.  The  act  of  this 
State,  of  the  22d  February,  1831,  provides  that  all  powers  of 
attorney,  authorizing  the  execution  of  any  deed,  mortgage^  or 
other  instrument  of  writing,  for  the  sale,  conveyances,  &c., 
of  any  lands,  tenements,  &c«,  in  this  State,  shall  be  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  such  lands, 
&c.,  are  situated,  previous  to  such  sale,  or  the  execution  of 
such  -deed. 

This  power  of  attorney  has  not  been  recorded,  and  it  is  dif- 
ficult to  obviate  the  positive  provision  of  the  statute.  We  are 
inclined  to  think,  however,  that  the  recording  of  the  power  of 
attorney  before  a  record  is  made  of  the  deed  might  be  held 
sufficient.  Under  certain  circumstances,  perhaps,  the*  deed 
might  not  be  considered  as  taking  effect  until  the  power  of 
attorney  was  recorded. 

But  it  is  not  necessary  to  place  the  objection  to  the  deed  on 
the  construction  of  this  statute,  as  the  third  objection  must  be 
sustained.  The  power  authorizes  the  attorney  ^Ho  sell  and 
convey  all  and  singular  the  lands  whereof  the  principal  was 
seized  in  the  State  of  Ohio,  and  to  dispose  of  the  same  abso- 
lutely in  fee  simple,  for  such  price,  or  sum  of  money,  and  to 
such  person  or  persons,  as  he  shall  think  fit  and  convenient; 
and,  also,  in  the  name  of  the  principal,  to  execute  and  deliver 
such  deeds.and  conveyances,  for  the  absolute  sale  and  disposal 
thereof,  as  the  said  attorney  shall  think  fit  and  expedient." 
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Now,  this  power  has  no  reference  to  land  which  had  been 
sold,  and  only  authorizes  deeds  to  be  executed  of  such  land  as 
the  attorney  should  sell.  For  aught  that  appears  the  defend- 
ant may  have  unsold  lands  -in  Ohio,  to  which  this  power  will 
strictly  apply.  It  does  not  embrace  the  land  purchased  by 
the  complainants.  This  is  a  fatal  objection  to  the  deed  now 
tendered  by  the  defendant. 

Another  objection  is  stated  to  the  power,  that  it  does  not 
authorize  the  execution  of  a  deed  with  general  warranty,  and 
the  case  of  Mxon  v.  Hyserott^  5  John.  Rep.  58,  is  cited  and 
relied  on.  As  the  objection  just  considered  is  fatal  to  the  deed, 
it  can  not  be  necessary  to  consider  this  one.  And  we  the 
more  readily  pass  it  over,  as  a  similar  objection  is  considered 
somewhat  at  large  in  the  case  of  Taggart  v.  Stanbery^  de- 
cided at  the  present  term. 

The  last  objection  that  a  vendee  is  not  obliged  to  accept  oi 
a  deed  executed  by  a  power  of  attorney  is  not  without  force. 

In  Sugden  on  Vend.  1  and  523,  it  is  laid  down  that  a  pur- 
chaser is  not  required  to  accept  a  conveyance  from  an  attor- 
ney, unless  under  peculiar  circumstances. 

Asr  justly  remarked,  there  may  be  a  revocation,  by  death  or 
otherwise,  of  this  power.  If  the  power  authorized  the  making 
of  the  deed,  it  would  be  necessary  for  the  Court  to  decide 
whether,  under  the  circumstances,  the  deed  should  be  accepted 
by  the  complainants.  But  as  the  power  is  defective  this  point 
does  not  arise. 

The  equity  of  the  bill  being  fully  admitted  by  the  defendant, 
by  his  voluntary  answer,  it  i$  unnecessary  to  take  a  rule  on 
him  for  answer;  and  as  the  case  is  i^ubmitted  to  the  Court  for 
their  order,  it  is  decreed  that  the  complainants  shall  pay  the 
balance  of  the  purchase  money,  including  interest,  either  into 
the  hands  of  the  clerk  of  this  Court,  with  the  usual  rate  of  ex- 
change on  New  York,  within  months,  or  that  they  shall 
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tender  the  same  to  the  defendant  in  the  city  of  New  York, 
which,  in  either  case,  shall  be  paid  to  the  defendant  on  his 
delivering  a  good  general  warranty  deed  to  the  complainants 
for  the  land,  as  required  by  the  contract. 
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Tbe  Cirenit  Ooarta  of  tbe  United  StatM  derlTe  their  JariedicUon  ai  well  in  ehaneexy  aa  et 
lew,  from  tbe  eonetitntlon  and  lewi  of  the  Union. 

Tbe  lawa  and  naaf  ei  of  a  State,  whieh,  at  law,  eonatitute  a  mode  of  procedure  in  tbe  Cir- 
coit  Courta,  derive  tbelr  ibree  from  their  adoption  by  Oongrena. 

A  State  can  not  enlarge  nor  reatrlct  the  Jnriadietion  of  the  Cowta  of  tbe  United  Statai. 
In  thoae  Statee  where  no  eoarta  having  cbaneery  powera  extit,  the  chancery  powers  of  tbe 
Oircnlt  Courta  are  the  aame  aa  In  the  other  Statea.  Bnt  the  contract,  or  right,  la  goyenad 
by  tbe  local  law,  where  it  originated,  and  waa  to  be  performed. 

ThJa  law,  then,  conatitatea  tbe  law  of  the  contract,  and  will  be  enforced  by  tbe  Ooarta  of 
the  United  Butea. 

It  doea  not  gf  re  a  capacity  to  theae  eoorta  to  ezerciae  Jurladictlon,  bat  it  fixee  the  rlgbia  of 
the  litigant  partiea, 

Thejuriadletion  la  derived  from  the  lawa  of  the  Union. 

There  ia  no  principle  of  the  common  law  whieh  perradee  tlie  Union,  and  eziata  independ- 
ently of  the  lawa  of  tbe  Statea. 

Tbla  rale  ia  found  aa  adopted  and  modified  by  tbe  lawa  and  Judicial  deciaiona  of  the  raa- 
pectlve  Statea. 

If  a  local  law,  or  uaage,  originate  a  new  right,  it  may  be  enforced  by  tbe  Courta  of  tbe 
United  Statea,  aitting  within  tbe  State,  by  the  eierclae  of  a  common  law  or  chancery  power, 
aa  the  caae  may  requbre. 

The  law  of  thia  State,  which  antborioea  a  Judgment  creditor,  after  retom  of  exeeutfcm, 
no  property  found,  to  file  hia  bill  for  a  dbKorery,  and  aubject  tbe  cboeea  in  action,  and  eqnit* 
able  credita  of  tbe  defendant,  to  the  payment  of  tbla  Judgment,  may  be  enfbreed  by  aa  exer- 
eiae  of  tbe  chancery  powera  of  the  Circuit  Court. 

Tlie  law  may  be  oonaldered  aa  creating  «  new  right  which  can  only  be  ealbreed  Inebaa- 
eery. 
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Tlwra  Mag'  ap  ada^aaia  ramady,  under  tbe  itatote,  al  law,  tbia  Court  wU  giTe  m- 
llaf  in  aQofty. 
Thia  la  no  enlargement  of  tliajarladletlonal  powera  of  thk  Court. 
It  la  the  application  of  ita  ordinary  powera  to  tbe  enforcement  of  a  new  right 
Tlie  ttmedy  under  tbe  alatate  la  dear. 

OPINION  OP  THE  COURT. 

The  complainants  set  out  in  their  bill  that  they  obtained  a 
judgment  at  law,  against  the  defendant,  for  dollars,  end 

having  issued  an  execution  against  his  property,  it  was  return- 
ed that  he  had  no  property  real  or  personal.  And  the  bill 
states  that  the  defendant  has  equitable  interests,  choses  in  ac* 
tion,  and  other  property,  which  the  complainants  are  not  able 
to  discover  and  reach  by  execution  at  law.  That  he  has 
money  and  personal  property,  either  in  possession,  or  held 
in  trust,  and  has  equitable  interests  in  real  estate,  the  particu- 
lars of  which  are  unknown;  and  the  complainants  pray  a  dis^- 
covery  and  relief  in  the  premises. 

The  defendant  demurs  to  so  much  of  said  bill  as  seeks  dis- 
covery and  relief,  touching  the  equitable  rights  and  interests 
of  the  defendant,  or  any  other  part  of  the  bill  which  seeks  a 
satisfaction  of  the  judgment,  out  of  any  other  property  than 
that  which  is  subject  to  execution. 

This  proceedmg  is  attempted  to  be  sustained  by  the  com- 
plainants on  two  grounds: 

First:  Under  the  statutes  of  this  State; 

Second:  On  general  chancery  principles. 

The  35th  section  of  the  act  of  Michigan,  in  relation  to  a 
court  of  chancery.  Revised  Statutes,  365,  provides,  ^that  when* 
ever  an  execution,  against  the  property  of  the  defendant,  shall 
have  been  issued  on  a  judgment  at  law,  and  shall  have  been 
returned  unsatisfied  in  whole  or  in  part,  the  party  suing  out 
such  execution  may  file  a  bill  in  chancery  against  such  defend- 
ant, and  any  other  person,  to  compel  tbe  discovery  of  proper- 
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ty,  or  things  in  action  due  to  him,  or  held  in  trust  for  him, 
and  to  prevent  the  transfer  of  any  such  property,  money,  or 
things  in  action,  or  the  payment,  or  delivery  thereof,  to  the 
defendant,  except  when  such  trust  has  been  created  by,  or  the 
fund  so  held  in  trust  has  proceeded  from,  some  person  other 
than  the  defendant*" 

And  power  is  given  to  the  Court  to  compel  such  discovery, 
prevent  such  transfer,  and  to  decree  satisfaction  of  the  sum 
remaining  due  on  the  judgment,  out  of  any  personal  property, 
money,  or  things  in  action,  belonging  tot  the  defendant,  or  held 
in  trust  for  him. 

There  are  other  statutes  of  the  State  which  may  have  some 
bearing  on  the  remedy  thus  provided,  but  it  is  not  necessary, 
in  deciding  this  case,  to  refer  to  them. 

That,  under  the  above  statute,  the  Courts  of  the  State,  ex- 
ercising chancery  powers,  may  give  the  relief  sought  in  this 
bill,  on  the  facts  stated,  is  admitted.  But  it  is  insisted  that 
this  Court,  deriving  its  jurisdiction  under  the  constitution  of 
the  United  States  and  the  acts  of  Congress,  have  no  power  to 
act  in  the  case.  That  it  is  not  in  the  power  of  a  State  Legis- 
lature to  restrict,  or  enlarge,  or,  in  any  manner,  to  modify 
the  equitable  jurisdiction  of  the  Federal  Court.  And  a  great 
number  of  authorities  are  cited  from  the  decisions  of  the  Su- 
preme and  Circuit  Courts  of  the  United  States  to  establish  this 
point.  Without  a  particular  reference  to  these  authorities  it 
may  be  admitted,  in  the  broadest  sense,  that  the  equitable 
powers  of  this  Court  are  derived  from  the  Fedend  Govern- 
ment. 

The  second  section  of  the  third  article  of  the  constitution, 
declares,  ^that  the  judicial  power  shall  extend  to  all  cases,  hi 
law  and  equity,  arising  under  this  constitution,  the  laws  of  the 
Upited  States,  &c.  And  it  is  well  observed  by  Mr.  Justice 
Story,  that  the  uniform  interpretation  of  the  above  clause  in 
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the  constitution  has  been,  that  by  cases  in  equity  are  meant 
cases  which  in  the  jurisprudence  of  England  are  so  called,  as 
contradistinguished  from  cases  at  common  law.  So  that  in 
the  Courts  of  the  United  States  equity  jurisprudence  embraced 
thfi  same  matters  of  jurisdiction  and  modes  of  remedy  as  exist 
in  England."     1  Story's  Com.  on  Eq.  64,  65. 

The  act  of  Congress  of  1792  declares,  '*that  the  modes  of 
proceeding  in  suits  of  equity  shall  be  according  to  the  princi- 
ples, rules,  and  usages,  which  belong  to  Courts  of  Equity,  as 
contradistinguished  from  Courts  of  Law,  except  so  far  as  may 
have  been  provided  for  by  the  act  to  establish  the  Judicial 
Courts  of  the  United  States."  The  11th  section  of  the  act  of 
1789  gives  to  the  Circuit  Courts  jurisdiction  of  all  suits  of  a 
civil  nature,  at  common  law  or  equity,  where  the  sum  exceeds 
five  hundred  dollars. 

In  some  of  the  States  there  is  no  Court  of  Chancery,  but  this 
does  not  effect  the  exercise  of  a  chancery  jurisdiction  by  the 
Federal  Court  in  such  States.  This  jurisdiction  extends  alike 
to  all  the  States.  And  it  gives  relief,  where  plain  and  adequate 
redress  can  not  be  had  at  law,  agreeably  to  the  well  establish- 
ed rule  in  the  English  Chancery.  If  a  State  were  to  authorize 
a  chancery  jurisdiction  by  her  own  Courts,  in  all  controver- 
sies concurrently  with  a  Court  at  Law,  this  would  not  enlai^e 
the  jurisdiction  of  the  Federal  Court  of  Chancery.  It  could 
only  interpose  its  remedial  powers  where  the  remedy  was  in- 
adequate at  law. 

The  rules  of  practice  of  the  High  Court  of  Chancery,  in 
England,  have  been  adopted  by  the  Supreme  Court,  and  are 
obligatory  upon  the  Circuit  Courts.  They  have  power,  how- 
ever, to  adopt  other  rules  not  inconsistent  with  the  general 
rules. 

It  is  argued  that,  in  the  exercise  of  the  powers  thus  given 
and  defined,  we  must  look  to  the  settled  principles  of  an 
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equitable  jurisdiction  in  England;  and  that  no  relief  can  here  be 
given  which  could  not  be  given  in  that  country.  And  that  what 
a  Federal  Court  of  Chancery  may  do  in  one  State  it  may  do  in 
another.  That  its  jurisdiction  not  being  derived  from  the 
laws  of  a  State,  its  powers  are  in  no  respect  influenced  by 
such  laws.  That  if  a  different  rule  were  to  prevail  the  Court 
would  lose  the  national  character  which  was  intended  to  be 
given  to  it,  by  its  organization  under  the  laws  of  the  Union. 

The  judiciary  of  the  United  States  constitutes  a  co-ordhiate 
and  independent  branch  of  the  government;  and  its  powers 
are  co-extensive  with  the  laws.  It  was  designed,  undoubted* 
ly,  to  secure  a  uniform  construction  and  enforcement  of  the 
laws  of  the  Union.  And  in  this  respect,. in  all  the  States,  the 
rule  of  decision  is  unvaried.  But  the  Federal  Court  has  juris- 
diction between  citizens  of  diflferent  States,  as  well  as  in  cases 
arismg  under  the  laws  of  the  United  States.  And  where  con- 
troversies are  brought  before  it,  which  do  not  arise  under  the 
laws  i»f  the  Union,  by  what  law  are  they  to  be  determined. 
The  law  of  the  contract  is  the  law  of  the  place  where  it  was 
made  and  was  to  be  executed.  There  is  no  unwritten  or  com* 
mon  law  of  the  Union.  This  rule  of  action  is  found  in  the 
different  States,  as  it  may  have  been  adopted  and  modified  by 
legislation,  and  a  course  of  judicial  decisions.  The  rule  of  de- 
cision, then,  must  be  found  in  the  local  law  written  or  unwrit- 
ten. No  foreign  principle  attaches  to  the  Federal  Court  when 
exercising  its  powers  within  a  State.  It  gives  effect  to  the 
local  law,  under  which  the  contract  was  made,  or  by  virtue  of 
which  the  right  is  asserted.  And  this  independently  of  any 
act  of  Congress  adopting  the  modes  of  proceedings,  at  com- 
mon law,  of  the  State  Courts.  And  the  principle  applies  as 
well  to  proceedings  in  chancery  as  at  law. 

The  term  jurisdiction  is  often  used,  not  very  appropriately, 
more  in  reference  to  the  subject  matter  of  the  contract,  or 
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right  set  up,  than  to  the  capacity  of  the  Court.  The  capacity 
of  the  Federal  Court,  for  the  exercise  of  chancery  powers,  is 
received  from  the  laws  o^  the  Union.  It  is  not  dependent 
for  this,  in  any  degree,  on  the  local  law.  But  these  powers 
are  exercised  in  all  cases  where  the  contract  or  right  cornes 
appropriately  under  them. 

If  a  right  exist  within  a  State  which  can  not  be  enforced-  at 
law,  and  which  properly  belongs  to  a  chancery  jurisdiction, 
there  can  be  no  doubt  that  relief  may  be  given  by  the  Federal 
Court.  And  it  is  immaterial  whether  a  similar  right  has  come 
under  the  action  of  a  Court  of  Chancery  in  this  country  or  in 
England.  The  right  mfiy  be  new.  It  may  originate  under  a 
local  statute  or  usage,  and  exist  no  where  else.  But  this  con- 
stitutes no  objection  to  its  enforcement.  The  inquiry  is,  is 
there  no  adequate  relief  at  law,  and  does  the  right  come  within 
the  powers  of  a  Court  of  Chancery. 

>Now,  can  it  be  said  that,  in  a  case  like  this,  the  jurisdiction 
of  the  Court  is  derived  from  the  local  law.  As  in  all  other 
cases,  which  do  not  arise  under  the  laws  of  the  Union,  the 
local  law  governs  the  contract  or  right,  but  the  power  to  act 
on  it  is  derived  from  the  laws  of  the  Union. 

The  Circuit-Court  of  the  United  States  have  a  general  com- 
mon law*  jurisdiction  in  a  State.  Their  powers  of  common  law 
and  chancery  are  alike  derived  from  the  laws  of  the  Union. 
For  the  laws  of  a  State,  and  the  modes  of  proceeding  of  its 
Courts,  which  form  a  rule  for  the  Federal  Court,  at  law,  in  the 
exercise  of  its  jurisdiction,  are  in  force,  only,  by  reason  of 
their  adoption  by  act  of  Congress. 

Now,  to  the  exercise  of  this  common  law  jurisdiction,  can  it 
be  objected,  that  the  right  set  up  in  the  declaration  is  new,  and 
has  never  before  been  asserted?  Is  not  the  proper  ihquury, 
whether  the  right  be  a  legal  one;  and,  if  it  is,  the  action  may 
be  sustained?    And  if,  in  such  a  case,  the  plaintiff  shall  fail  to 
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establish  his  right  by  proof,  is  the  failure  attributable  to  a  want 
of  jurisdiction  in  the  Court?  The  jurisdiction  to  afford  an 
ample  remedy,  at  common  law,  is  ^rlear,  but  the  case  for  the 
action  of  the  Court  must  be  made  out  by  the  evidence.  The 
subject  matter,  then,  on  which  the  Court  acts,  is  altogether 
distinct  from  its  jurisdictional  powers.  The  one  is  the  con- 
tract, the  other  the  powers  by  which  it  is  enforced.  The  con- 
tract originates  under,  and  is  governed  by,  the  local  law;  the 
jurisdiction  is  derived  from  the  laws  of  the  Union.  And  this 
view  is  applicable  as  well  to  the  chancery  as  to  the  common 
law  powers  of  the  Circuit  Court. 

A  reference  to  the  decisions  of  the  Supreme  and  Circuit, 
Courts  of  the  United  States  will  show  that  this  has  been  the 
settled  course  of  action. 

In  the  State  of  Kentucky  land  titles  were  generally  acquir- 
ed by  the  location  of  a  warrant  on  a  tract  of  land,  giving  a 
specific  description  of  the  beginning  comer  of  the  survey,  and 
describing  the  boundaries.  This  was  called  an  entry  of  the 
land,  but  it  was  indispensable  to  the  validity  of  the  entry  that 
it  should  call  for  some  object  generally  known  in  the  nearest 
settlement.  And  if  such  object  was  not  called  for,  the  holder 
of  a  warrant  could,  subsequently,  enter  the  same  land,  though 
he  had  full  notice  of  the  prior  location.  The  well  established 
doctrine  of  notice,  in  fact,  was  discarded,  and  the  call  in  the 
entry,  for  an  object  generally  known,  was  substituted  for  it. 
This  was  an  innovation  upon  the  principles  of  equity,  but  by 
the  practice  of  the  Courts  of  Kentucky  it  was  established  as  a 
rule  of  property.  This  system  was  sui  generis.  It  was  an 
artificial  superstructure  reared  chiefly  by  judicial  action.  New 
principles  and  modes  belonged  to  it.  it  had  no  foundation  in 
the  jurisprudence  of  England.  And  yet  this  system  was  re- 
garded,  by  the  Courts  of  the  United  States^  as  the  local  law  of 
property.     And  as  the  Courts  of  Kentucky  considered  an 
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entiy  as  an  equitable  tide,  and  gave  relief  to  the  claimant 
against  an  elder  patent  on  a  junior  entry,  for  the  same  land, 
the  Courts  of  the  Union  adopted  the  exercise  of  their  equita* 
ble  powers  to  the  attainment  of  the  same  end* 

In  the  case  of  Bodley  et  ah  v.  Taylor,  5  Granch's  Rep*  191, 
Mn  Chief  Justice  Marshall  says — it  has  been  sufficiently  shown 
that  the  practice  of  resorting  to  a  Court  of  Chancery,  in  order 
to  set  up  an  equitable  against  the  legal  title,  received,  in  its 
origin,  the  sanction  of  the  Court  of  Appeals,  while  Kentucky 
remained  a  part  of  Virginia;  and  has  been  so  confirmed  by  an 
uninterrupted  series  of  decisions,  as  to  be  incorporated  into 
their  system,  and  to  be  taken  into  view"  in  the  consideration  of 
every  title  to  lands  in  that  country.  Such  a  principle  can  not 
now  be  shaken.  And,  he  remarks,  the  jurisdiction  exercised 
by  a  Court  of  Chancery  is  not  granted  by  statute;  it  is  assum* 
ed  by  itself.  And  what  can  justify  that  assumption  but  the 
opinion,  that  cases  of  this  description  come  within  the  sphere 
of  its  general  action.  In  all  cases  in  which  a  Court  of  Equity 
takes  jurisdiction,  it  will  exercise  that  jurisdiction  upon  its 
own  principles.  The  Court,  therefore,  he  says,  will  entertain 
jurisdiction  of  the  cause,  but  will  exercise  that  jurisdiction  in 
conformity  with  the  settled  principles  of  a  Court  of  Chan- 
cery. 

In  Tennessee  land  titles  were  acquired  by  entry  as  in  Ken- 
tucky, but  in  the  former  State  the  elder  entry  is  regarded, 
when  connected  with  a  junior  patent,  as  constituting  a  part 
of  the  legal  title.  So  that  in  one  of  these  States  relief  is  given 
in  equity,  and  in  the  other  at  law,  on  substantially  the  same 
facts.  And  such  is  the  action  of  the  Federal  Courts  in  those 
States.  This  forcibly  illustrates  the  influence  of  the  local  law. 
In  one  State  the  right  is  held  to  be  equitable,  in  the  other  legal, 
and  it  is  acted  on  accordingly,  by  the  respective  jurisdictions. 
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In  the  State  of  Kentucky  a  statute  provides  that,  in  certain 
cases,  persons  holding  distinct  titles  may  be  united  in  the  same 
action.  And  the  Supreme  Court  have  held,  that  under  this 
statute  parties  may  be  united  in  a  suit  in  chancery,  who  have 
no  common  interest.  Lewis  et  aU  v.  Marshall  et  aU^  5  Peters, 
470. 

In  the  case  of  Clark  et  al.  v.  Smithy  1 3  Peters'  Rep.  20, 
under  the  act  of  Kentucky  of  1796,  which  provides,  that  any 
person  having  both  legal  title  to,  and  possession  of,  land,  may 
institute  a  suit  against  any  other  person  setting  up  a  claim  there- 
to; and  if  the  complainant  shall  be  able  to  establish  his  title  to 
such  land,  the  defendant  shall  be  decreed  to  release  his  claim 
thereto,  &c.  The  Court  held  it  afforded  ground  for  relief. 
They  say  the  State  Legislatures  have  no  authority  to  pre- 
scribe the  forms  and  modes  of  proceeding  in  the  Courts  of  the 
United  States;  but  having  created  a  right,  and,  at-  the  same 
time,  prescribed  the  remedy  to  enforce  it,  if  the  remedy  pre- 
scribed is  substantially  consistent  with  the  ordinary  modes  of 
proceeding  on  the  chancery  side  of  the  Federal  Courts,  no  rea- 
son exists  why  it  should  not  be  pursued  in  the  same  form  as  in 
the  State  Courts. 

In  Ohio  a  statute  gives  to  a  decree,  for  a  conveyance  of  title, 
the  same  effect  as  a  deed  formally  executed.  But,  in  Kentucky, 
the  conveyance,  under  a  decree,  is  required  to  be  executed  by 
a  commissioner,  appointed  by  the  court.  These  statutes  have, 
uniformly,  been  considered  as  applicable  to  the  Federal  Courts, 
and  many  land  titles  rest  upon  them. 

More  authorities  might  be  cited,  if  more  were  necessary,  to 
show  that  the  courts  of  the  United  States,  in  the  exercise  of 
their  chancery  powers,  will  enforce  equitable  rights,  whether 
they  originate  by  contract,  by  local  usage,  or  by  the  statutes 
of  a  State.  And  the  principle  is  the  same,  whether  such  rights 
relate  to  titles  for  land,  or  not.    If  full  and  adequate  relief  can 
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not  bie  given  at  l&w,  relief  may  be  sought  in  chancery.  It  is 
important,  and  the  Supreme  Court  have  often  said  BOf  that,  in 
re^d  to  land  titles,  there  should  be  but  one  rule  of  decision  in 
a  State.  But  the  same  remark  may  be  applied,  with  equ^ 
force,  to  any  rule  of  property.  Whether  the  coQtract  or  right 
be  equitable  or  legal,  the  same  efiect  shouid  be  given  to  it  in 
the  Federal,  as  in  the  State  Courts.  ■> 

In  the  case  under  consideration,  the  statute  declares,  in  sub* 
stance,  that  all  equitable  rights,  however  heU  by  the  judgment 
debtor,  may  be  reached  by  the  plaintiff,  to  satisfy  the  judgment, 
by  a  bill  in  chancery.  Now,  these  rights  can  not  .be  reached 
by  an  execution  at.  law;  and  if,  as  the  defendant's  counsel  con- 
tend, they  are  not  subject  ^o  the  ordinary  action  of  a  court  of 
dianoery,  still,  under  the  statute,  they  are  proper  objects  of 
chancery  jurisdiction.  ; 

It  is,  unquestionably,  in  the  power  of  a  Legislature  to  subject 
the  personal  and.  real  estate  of  the  judgment  debtor,  to  the 
payment  of  bis  debts,  in  such  mode  as  they  shall  prescribe. 
And  they  have,  in  the  above  statute^  subjected  his  choaes  i^ 
action^  and  Qther  equities,  with  this  view,  to  the  action  of  a 
court  of  chancery.  Here,  then,  is  a  right  given  to  the  plain- 
tiff—^a  right  which  a  court  of  law  can  not  enforce,  and  which 
the  statute  declares  may  be  enforced  in  equity.  This  right, 
then,. by  the  statute,  is  .brought  within  the  action  of  a  court  of 
chancery,  if  it  was  not  within  it  before.  It  is,  therefore,  an 
equitable  right,  made  so  by  the  statute,  apd  which  the  Circuit 
Court,  equally  with  a  State  Court,  may  enforce,  by  the  exer* 
cis^  of  iUi  chancery  powers. 

In  the  language  of  the  Supreme  Court,  in  the  above  cited 
case  of  Clark  eiaU  v.  Smithy  the  Legislature  having  created  a 
right,  and,  at  the  same  time,  prescribed  the  remedy  to  enforce 
it,  if  the  remedy  prescribed  is  substantially  consistent  with  the 
ordinary  modes  of  proceeding  on  the  chancery  side  of  the  Fed* 
73 
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eral  Courts,  no  reason  is  perceived  why  it  should  not  be  pur- 
sued as  in  the  State  Courts. 

This  authority  covers  the  'whole  ground.  Had  the  question, 
now  under  consideration,  been  before  the  Supreme  Court,  lan- 
guage more  appropriate  to  its  decision  could  not  have  been 
used.  The  right  was  created,  and  declared  to  be  an  equitable 
one.  A  court  of  chanc  ery  Can  act  upon  such  right,  in  accord- 
ance  with  established  principles,  and  the  modes  peculiar  to  its 
organization.  But  the  Supreme  Court  say,  even  the  forms  of 
proceeding  authorized  by  the  statute,  may  be  followed  by  the 
Federal  Court,  if  not  inconsistent  with  the  rules  of  chancery. 

It  is  the  characteristic  of  a  court  of  equity  .to  regard  sub- 
stance more  than  form.  Having  jurisdiction  of  a  subject  mat- 
ter, in  the  language  of  theJate  Chief  Justice  Marshall,  it  will 
exercise  it  upon  ^ts  own  principles. 

We  think  the  present  bill  is  clearly  sustainable  under  the 
statute,  which  gives  to  the  complainant  the  discovery  and  the 
relief  prayed  for  in  his  bill. 

And  we  are  also  of  the  opinion,^  that  the  bill  is  sustainable 
on  the  general  principles  of  equity,  independently  of  the  statute. 
It  would,  indeed,  be  a  reproach  to  the  administration >of  justice, 
if  a  debtor,  by  converting  his  estate  into  choses  in  action  or 
stocks,  or,  if  his  estate  consisted  of  such  property  as  can  not 
be  reached  by  an  execution,  he  should  be  able  to  hold  it  in 
defiance  of  his  creditors. 

At  common  law,  an  equitable  estate  can  not  be  sold  on  exe- 
cution; but  who  ever  doubted  that  it  might  be  sold,  by  a  decree 
in  chancery?  And,  in  the  case  of  Vanness^.  Hyatt  et  aZ.,  13 
Peters'  Rep.  300,  the  Supreme  Court  say,  that  an  equitable 
interest  in  personal  property  is  governed  by  the  same  rule. 

Being  satisfied  on  the  first  ground,  it  is  um[iece8sary  to  ex- 
amine this  one.  It  would  not  be  difiicult  to  show  that,  both  on 
principle  and  authority,  the  second  ground  is  sustainable. 

The  demurrer  must  be  overruled. 
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Ji^SPER    AND   TiBBITS   VS*  PoRTER   £T  AL« 

Tbe  Conrtf  of  tha  ^nitdd  St^tei  are  presumed  to  know  the  laws  of  the  reepecttve  Statei 
•■d  they  will  detennlne  who,  under  the  laws  of  the  Btate,  haye  a  right,  by  the  act  of  Congrew, 
to  uke  depoaltioiiB. 

The  offldal  character  of  tbe  penon  taking  a  depoeitlon  wB)  be  pregnmed,  without  farther 
proof. 

« 

OPINION  OP  THE  COURT. 

In  this  case  an  objection  being'  made  to  the  admission  of 
certain  depositions,  on  the  ground  that  it  did  not  appear  that 
the  officer,  taking  the  same,  was  authorized  to  do  so.  The 
Courts  of  the  United  States  are  presumed  to  know  the  laws  of 
the  several  States.  It  is,  therefore,  unnecessary  to  set  them 
out  in  a  plea,  as  foreign  laws;  but  the  Court  will  notice  them 
without  plea,  and  can  determine  whether  the  person  taking  the 
depositions,  under  tbe  laws  of  the  State,  comes  within  the  act 
of  Congress,  which  authorizes  depositions  to  be  taken.  The 
Court  will  receive  the  certificate  of  such  person,  as  prima  facie 
evidence  of  his  right  to  take  the  depositions,  without  the  cer- 
tificate of  the  clerk  and  seal  of  Court,  or  any"  other  evidence 
of  his  oflScial  character. 

"  Under  the  61st  rule,  all  objections  to  the  form  of  taking  dep- 
ositions are  waived,  unless  indorsed  on  the  depositions  before 
the  cause,  in  which  they  were  taken,  shall  be  called  for  trial. 
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DwiOHT   VS.    WiNO   AND   MlIXER. 

A  Ttnoe  Ib  Um  bodf  of  the  daelaratloa  is  niiBetoiit,  witbont  lietiig  itatad  la  tin  matftau 
By  tiie  praieiit  rules  of  pleading  in  England,  a  yenne  is  laid  only  in  tbe  margin.    ' 
An  aTernent  of  doe  notice,  ii  nffleieDC  to  charge  tbe  Indoner  of  a  note  or  bill.   Under  nieb 
•a  allegation,  proof  of  tbe  facta  may  be  made. 

Mr.  Bates  appeared  for  the  plaintifT,  and  Mr.  Joy  for  the 
defendants. 

OFINION  OF  THB  OOUftT. 

This  action  is  brought  against  the  defendants,  as  indorsers  of 
a  promissory  note,  payable  at  the  Bank  of  Michigan.  To  the 
declaration  there  k  a  demurrer,  for  the  following  reasons: 

First:  There  is  no  venue  set  forth  in  the  margin  of  the  dec- 
laration; 

Second:  The  averment  of  notice,  of  nonpayment,  is  not  laid 
with  certainty^  as  to  time  or  place. 

There  is  no  formal  venue  laid  in  the  margin  of  the  declara- 
tion; but  there  is  a  venue  in  the  body  of  it,  and  that  is  sufficient. 
By  the  rule  adopted  in  England,  Hil.  T.  4  Will.  4,  the  venue, 
in  the  body  of  the  declaration,  is  to  be  omitted,  and  it  is  laid  in 
the  margin  only.  Under  this  rule,  the  venue,  not  being  laid^n 
the  rnargin^  is  ground  of  demurrer. 

There  is  an  averment  of  demand,  of  the  drawer  of  the  note, 
when  it  became  due,  and  that  due  notice  of  nonpayment  was 
given  to  the  defendants.  This  is  all  the  law  requires.  Under 
the  averment  of  (iu6  notice,  all  the  facts,  in  proof  of  that  allega* 
tion,  may  be  given  in  evidence.  Firth  v.  Thrushj  8  Bam.  & 
Cres.  387.     2  Man.  &  Ry.  359. 

Demurrer  overruled,  and  judgment. 


\ 
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Grutacap  vs.  Woulluise, 

On  •  promlMonr  note  given  in  New  York,  payable  at  Detroit,  with  tbe  6nrrent  rate  of  ez* 
ebange  on  New  York,  the  nte  of  exehange  may  be  reeowred. 

Messrs.  Aiterbury  and  Pitts  appeared  for  the  plaintiff 

OPINION  OF  THE  COURT. 

This  action  was  brought  on  a  proihissoiry  note,  dated  New 
York)  payable  at  the  Detroit  City  Bank,  for  $1,232,  with  the 
current  rate  of  exchange,  on  the  city  of  New  York,  to  be  added 
thereto.  In  the  declaration,  there  was  an  averment  of  the 
current  rate  bf  exchange,  when  the  note  became  due.  The 
Court  think  the  difference  in  exchange,  between  Detroit  and 
New  York,  may  be  recovered  on  this  note;  and,  unless  the 
parties  shall  agree  on  the  amount,  the  question  will  be  referred 
to  a  jury. 


Lawrence  vs.  The  United  States. 

A  tranacript  from  tbe  Poatof&ce  Department,  to  show  the  indebtment  of  a  poetmaiter,  need 
not  contain  a  fuU  copy  of  hie  qaarterly  retume. 

In  each  retom,^  the  poetmaater  atrlkea  tbe  balanee  dne  by  blm,  and  this  is  aufllelent  to  ehaife 
IiiiB. 

Where  the  surety  is  charged  with  reeeipta,  fbr  postage,  for  a  part  of  the  quarter,  the  retom 
ibr  the  fall  quarter  fi  erldenee,  to  ahow  an  arerage  liability  for  a  part  of  it 

A  payment  made,  by  a  poetmaater,  of  a  greater  sum  than  the  reeeipta  for  the  preceding 
quarter,  ahonld  be  applied  at  a  credit  for  the  quarter,  aa  well  before  aa  after  the  dale  of  the 
bond. 

On  apenal  bond,  a  judgment  can  not  be  rendered  beyond  the  penalty. 
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Mr.  Frazer  appeared  for  the  plaintiff,  and  Mr.  Goodwin,  the 
District  Attorney,  for  the  defendants. 


OPINION  OP  THE  COURT. 


This  case  is  brought  before  this  Court,  by  a  writ  of  error,  to 
the  District  Court. 

The  action  was  brought  against  Lawrence,  as  security  on  a 
bond,  in  the  penalty  of  two  thousand  dollars,  given  by  Adams, 
as  deputy  postmaster,  dated  the  21st  February,  1837. 

On  the  trial  the  District  Attorney  offered  a  transcript,  from 
the  books  of  the  Postoffice  Department,  showing  the  amount  of 
the  defalcation  of  the  late  postmaster. 

To  the  admission  of  this  transcript,  in  evidence,  the  defendant 
objected — 

First:  Because  it  does  not  purport  to  contain  copies  of  the 
quarterly  returns  of  the  postmaster,  but  merely  a  stateme&t  of 
his  indebtment; 

Second:  Because  it  purports  to  contain  a  statement  of  tlie 
account  of  the  postmaster,  and  an  indebtment,  on  his  part,  an- 
terior to  the  date  of  the  bond. 

And  it  is  insisted  that  the  Court  erred  in  permitting  the  tran- 
script to  be  read,  as  evidence,  and,  also,  in  its  instructions  to 
the  jury — 

First:  By  informing  them  that  the  whole  of  the  transcript 
was  evidence; 

Second:  By  charging  the  jury  that  they  should  apply  the 
credit,  of  |708  69,  under  the  date  of  16lh  April,  1837,  to  the 
payment  of  the  item  on  the  debit  side,  of  $699  24,  being  for 
the' quarter  of  the  1st  January,  to  the  31st  March,  1837; 

Third:  By  instructing  the  jury  that  it  was  competent  for 
the  District  Attorney  to  apply  said  credit  to  a  prior  indebtment 
of  said  postmaster; 
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Fourth:  By  charging  the  jury,  if  they  found  the^balance  due 
to  exceed  the  penalty  in  the  bond,  they  could  find  the  penalty, 
and  interest; 

Fifth:  By  rendering  judgment  for  the  penalty  and  interest, 
found  by  the  jury. 

The  counsel  ibr  the  plaintiff  in  error  insists  that  the  admis- 
sion of  this  transcript  in  evidence,  being  in  derogation  of  the 
common  law,  should  strictly  conform  to  the  statute;  and,  in 
support  of  this  position,  a  reference  is  made  to  the  case  of 
Smithy^  The  United  States^  5  Peters'  Rep.  300.  In  that  case, 
the  Court  say,  where  copies  are  made  evidence  by  statute,  the 
mode  of  authentication  reauired  must  be  strictly  pursued. 

Against  the  authentication  of  the  tr^mscript,  in  this  case, 
there  seems  to  be  no  valid  objection.  But,  it  may  be  admitted, 
that  the  body  of  the  trc^nsoript  must,  substantially,  conform  to 
the  statute. 

The  first  question  to  be  considered,  is,  the  objection  to  the 
admission  of  the  transcript,  as  evidence,  because  it  does  not 
purport  to  contain  copies  of  the  quarterly  returns  of  the  post- 
master, but  a  statement  of  his  indebtment.. 

These  quarterly  returns  consist,  on  the  debit  side,,  of  the 
gross  amount  received  for  postages  during  the  quarter;  and, 
on  the  credit  side,  are  entered  the  commissions  of  the  post- 
master, the  incidental  expenses,  and  some  other  items f  which, 
being  deducted  from  the  amount  on  the  debtor  side«  shows  the 
amount, due,  by  the  postmaster,  at  the  close  of  the  quarter. 
And  this  b^alance  is  stated,  by  the  postmaster,  in  his  return. 
That  this  amount  is  stated  in  the  transcript,  as  an  indebtment 
against  the  postmaster,  without  enumerating  the  other  items 
of  thp  return,  is  the  objection  made. 

If  this  balance  were  struck,  by  the  accounting  officers  of  the 
Postoflice  Department,  from  the  items  composing  the  quarterly 
return,  the  objection  would  be  fatal.    For,  in  a  case  like  the 
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present^  it  is  not  the  action  of  the  Department  which  is  to  bind 
the  Department,  but  the  judgment  of  the  Court  and  jury,  on 
the  evidence  on  which  that  action  was  founded.  The  balance, 
charged,  was  struck  by  the  postmaster  himself,  and  acknowl- 
edged by  him,  in  his  return,  to  be  the  amount  of  his  indebtn>ent. 
It  does  not,  therefore,  come  within  the  rule,  which  requires  the 
items  in  the  original  account  to  be  certified^  and  not  the  balance 
ascertained  by  the  accounting  oiScers. 

The  next  objection  to  the  admission  of  the  transcript,  is,  that 
it  shows  an  indebtment  of  the  postmaster  anterior  to  the  date 
of  the  bond. 

It  is  clear  that  the  security  can  only  be  chained,  for  defalca* 
tions  of  the  postmaster,  subsequent  to  the  date  of  the  bond. 
But  the  bond  bears  date  the  21st  February,  near  the  middle  of 
the  quarter,  which  commenced  the  1st  January,  1837,  and 
ended  the  31st  March;  and,  as  the  postmaster  is  not  required 
to  keep  an  account  of  the  receipt  of  postages,  except  the  gross 
amount  within  the  quarter,  the  sum  received,  from  the  date  of 
the  bond  to  the  close  of  the  quarter,  can  only  be  ascertained  by 
an  average  estimate  on  the  sum  received  durbg  the  quarter. 
To  enable  the  jury  to  make  this  estimate,  it  wae  proper  to  ad- 
mit the  transcript,  in  evidence,  which  showed  the  amount  of 
postages  received  for  the  quarter. 

And,  in  this  view,  the  instruction  of  the  Court  to  the  jury, 
that  the  whole  of  the  transcript  was  relevant  and  proper  evi- 
dence, which  is  objected  to,  was  right. 

The  second  instruction,  that  the  jury  should  apply  the  credit 
of  $708  69,  under  date  the  1 5th  April,  1 837,  to  the  payment 
of  the  item  of  $699  24,  on  the  debit  side,  is  also  objected  to. 

The  latter  sum  was  the  net  amount  of  postages  for  the  quar- 
ter. Payments  are  made  by  postmasters,  either  on  the  drafts 
of  the  Department,  or  by  deposits  in  some  bank,  as  directed; 
and  credits  are  given  at  the  time  of  such  payments  or  deposits. 
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Tbe  above  credit  was  given  the  Idth  of  Aprii^and  the  questioa 
is,  how  it  should  be  applied* 

Tbat  this  sum  included  the  postages  received  for  the  entire 
quarter,  is  apparent;  and  it  is  equally  clear  ihat  it  was  properly 
applied,  under^the  instruction  pf  the  Court,  in  dischai^e  of 
postages  received  for  the  quarter,  as  well  before  as  after  the 
date  of  the  bond.  At  the  time  of  the  payment,  two  weeks  of 
the  new  quartefr  had  expired,  and  the  sum  paid  must  have  in- 
cluded a  part,  or  the.  whole,  of  the^  postages  received  during 
that  time.  It  is  in  this  way  that  the  excess  of  the  payment, 
over  the  amount  due  for  the  preceding  quarter,  is  accounted 
for. 

This  was  an  application  of  the  credit  not  only  authorized,  but 
required,  from  the  face  of  the  transcript.  It  can  not  be  sup- 
posed that  the  postmaster  paid  the  above  sum  in  advance  of 
Ihe  receipts  of  his  office;  nor  is  there  any  doubt  as  to  the  intent 
with  which  the  payment  was  made  by  him,  and  received  by  the 
Department.  And,  where  this  is  the  case,  there  is  no  oocanon 
to  refer  to  the  general  doctrine,  as  to  the  r^ht  of  &e  one  party, 
or  the  other,  to  make  the  application  of  the  payment. 

The  two  last  exceptions  to  the  charge,  that  the  jury  could 
find  interest  on  the  penalty  of  the  bond,  for  which  judgment 
was  rendered,  will  be  now  considered. 

There  is  some  contrariety  in  the  authorities  on  this  point. 
In  the  case  of  Lowe  v.  Pe»*^,  4  Burr.  Rep.  3238,  Lord  Mws- 
field  said:  ^  There  is  a  difference  between  covenants  in  general, 
and  covenants  secured  by  a  penalty  or  forfeiture.  In  the  latter 
case,,  the  obligee  has  had  his  election.  He  may  either  bring 
an  action  of  debt  for  the  penalty,  and  recover  the  penalty;  or, 
if  he  does  not  choose  to  go  for  the  penalty,  he  may  proceed 
npon  the  covenant,  and  recover  more  or  less  than  the  penalty, 
toties  quoties.''  This  point  seems  not  to  have  been  involved 
in  that  case ;  and  it  must  be  regarded,  rather  as  a  dictum  by  his 
74 
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Lordship,  than  .a  solemn  -decision*  But  it  is  considered  law  by 
Espinasse,  in  the  ^  vol.  of  his  iVt^'  Prius,  279. 

In  the  case  of  Londsdak  Vi  Church,  2  Term  Rep*  388,  where 
a  motion  was  made  to  stay  proceedings,  on  the  payment  of  the 
penalties  of  the  two  bonds,  on  which  suit  was  brought,  Justice 
Buller  ex  preyed  dissatisfaction  with  the  decision,  in  While  t, 
Sealy  et  aL.  Doug.  49,  and  cited  Collins  v.  Collins,  Burr*  Rep. 
820,  and  Haldip  v.  Otway,  2  Saund.  Rep*  106,  where  the  in* 
terest,  beyond  the  penalty  of  the  bond,  was  recovered  by  way 
of  damages. 

In  Graham  v.  Bickham,  4  Dall.  149,  and  4  Yeates^  Hep. 
32,  it  was  held  that  where  the  penalty  is  not  in  the  nature  of 
stated  and  ascertained  damages,  the  mjured  party  may  recover 
beyond  the  penalty*  That  case  was  brought  on  a  contract, 
for  the  transfer  of  stock,  not  under  seal*  The  same  doctrine 
was  held  in  the  case  of  Harris  v*  Clap,  1  Mass  Rep*  308. 
And  in  the  case  of  The  United  States  v*  Arnold,  1  Gall*  Rep. 
348,  360,  Mr.  Justice  Story  says,  ^^I  think  the  true  principles 
supported  by  the  better  authorities  is,  that  the  Court  cannot  go 
beyond  the  penalty  and  interest  thereon  from  the  time  it  be- 
comes due  by  the  breach.''  The  judgment  in  that  caBe  was 
affirmed  on  a  writ  of  error,  but  the  above  point  was  not  con- 
sidered.     9  Granch's  Rep.  104. 

In  Martin  v.  Taylor,  1  Wash.  G.  G.  Rep*  1,  the  Court  say, 
^^in  an  action  of  covenant,  on  an  agreement  under  a  penalty, 
the  jury,  in  estimating  the  damages,  are  not  bound  to  give  the 
penalty  only;  but  where  the  penalty  is  in  the  nature  of  liqui- 
dated damages,  the  stipulated  sum  must  govern  the  jury  in  es- 
timating damages*" 

.  That  damages  may  be  recovered  beyond  the  penalty  is  laid 
down  in  4  Mass*  Rep.  333.  7  Am.  Com*  Law  Rep.  244  and  % 
lb.  441.     1  Paines  Rep.  666. 
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There  are  many  cases  opposed  to' these  decisions*  In  Bran- 
guin  V.  Perrat^  2  Bl.  Rep.  1 1 90,  a  motion  wa»  made  to  pay  the 
penalty  of  the  bond,  when  Chief  Justice  DeGrey  observed, 
^this  i9*  really  so  plain  a  case  that  one  knows  not  what  to  say 
to  make  it  clearer.  The  bond  ascertains  the  damages  by  con-* 
sent  of  parties.  In  White  v.  Sealy  et  al^  Doug.  Rep.  49,  Bul- 
ler  concurred  with  Ashurst  and  Lord  Mansfield  that  the  de- 
fendants were  liable  only  for  the  penalty.  In  the  case  of  Tem 
V.  Tke  Earl  of  Winierton^  3  Browns  Ch.  Rep.  490^  and  in 
Knight  V.  Maclean^  (lb.  596,)  Lord  Thurlow  held  that  the  pen- 
alty was  the  extent  of  the  obligor's  liability. 

Afterwards,  the  King's  Bench,  in  Wtide  v.  Clark^  6  Term 
Rep.  303,  decided  that  more  than  the  penalty  could  not  be  re- 
covered. Lord  Kenyon  said,  ^I  cannot  accede  to  the  case  of 
Lansdak  v.  Church.*^  Th6  same  principle  was  recognized  in 
McChre  v.  Dunking  1  East.  436,  and  in  Hefford  v.  Alger^  1 
Taun.  Rep.  218«  2  Wash.  Rep.  143.  Executors  of  Barney  v. 
Bush^  3  Co  wen's  Rep.  \b\.  Foisler  et  aLj  Commissioners^  S^c. 
V.  Lawson  and  Stanbery,  5  Cowen's  Rep.  424.  2  Wash.  C. 
C.  Rep.  323.  But  the  decision  in  the  case  of  Farror  and 
Broum  v.  The  United  States,  5  Peters  Rep.  385,  is  most  au- 
thoritative on  this  Court.  That  action  was  brought  on  a  bond, 
in  the  penalty  of  thirty  thousand  dollars,  given  by  Rector,  and 
signed  by  the  plaintifis  in  error  as  sureties  for  the  faithful  per- 
formance of  the  duties  as  Surveyor  General.  The  jury  found 
a  verdict  in  favor  of  the  United  States  for  forty  one  thousand 
dollars,  on  which  a  judgment  to  recover  the  damages  assessed 
was  rendered. 

The  Supreme  Court  say,  ^it  is  perfectly  clear  that  against 
the  sureties  a  judgment  cannot  be  rendered  beyond  the  penalty, 
to  be  discharged  on  payn>ent  of  what  is  actually  due;  which, 
of  course,  can  only  be  where  it  is  a  sum  less  than  the  penalty." 
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That  a  release  of  the  excess  of  the  damages  would  not  cure  the 
form  of  the  judgment  so  as  to  authorize  its  affirmance. 

This  language  cannot  be  misunderstood.  It  lays  down^  in 
express  terms,  that  the  jtidgment  against  the  surety  cannot  ex- 
ceed the  penalty.  And  this  equally  excludes  damages  beyond 
the  penalty,  for  interest  or  on  any  other  grounds 

The  rule  which  gives  interest  on  ihe  penalty  from  the  breach 
of  the  condition  would  seem  to  be  reasonable;  but  as  this 
would  make  the  judgment  greater  than  the  penalty,  it  would 
be  in  conflict  with  the  above  decision.  And  it  seems  to  be  im- 
possiUe  to  avoid  the  pressure  of  its  authority. 

Where  the  condition  of  a  penal  bond  is  not  for  the  faithful 
application  of  public  money's,  but  for  the  performance  of  other 
duties,  public  or  private,  the  damages  could  be  ascertained  only 
by  the  amount  of  injury  sustained.  In  such  a  case  it  would  be 
difficult  to  apply  the  rule  that  interest  shall  be  recovered  on  the 
penalty  from  the  time  of  the  breach,  should  the  damages  be  as- 
sessed to  that  amount  And  the  propriety  of  a  rule  of  but  limi- 
ted application  may  be  doubted. 

Upon  the  whole,  as  the  judgment  of  the  District  Court  on 
the  bond,  agaimit  the  plaintiff  in  error  was  for  a  larger  sum  than 
the  penalty,  it  must  be  reversed. 
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RiLET  AND  Van  Amrinoe  vs.  Anderson. 

A  pr«Md«nt  dsbt  eonitittttes  »food  eoiwldtratkm  on  Um  Milfiimeiit  of  a  note. 

And  altboufh  ttaer*  may  h«TO  been  frand  or  doeaptlon  in  obtaining  the  note,  jot  if  Uw 
boldor  bad  no  notice  of  It,  tbe  eqnitlee  between  the  oriflnal  partiee  are  not  open. 
'  -  A  note  ieeeiT«l  in  payment  of  a  debt  li  a  traoeaetlon  in  tho  ordinary  eoam  of  bodneH. 

Clreometaoeei  mpj  iboer  that  a  nole  was  given  and  neelTed  in  payment  of  an  account. 

Messrs.  Stanbery  and  Hunter  appeared  for  the  plaintiiTs,  and 
Messrs.  Goddard  and  Converse  for  the  defendant. 

OPINION  OF  THS  COURT. 

The  following  is  a  substantial  statement  of  the  facts  admit- 
ted in  this  case.  ^Johnson,  who  resided  in  Martinsburg, 
Knox  county,  Ohio,,  in  May,  1837,  had  for  some  years  carried 
on  an  extensive  business  as  a  merchant.  The  3d  of  January, 
in  that  year,  he  was  indebted  to  the  plaintiffs,  citizens  of  Penn- 
sylvania, in  a  sum  exceeding  three  thousand  dollars  for  money 
loaned;  and  Van  Amringe  called  upon  him,  at  Martinsburg, 
for  payment,  but  obtained  nothing.  On  that  day  Van  Amringe 
and  Johnson  rode  together  to  Nasbport,  where  the  defendant, 
Anderson,  resided  and  kept  a  store,  in  connection  with  John- 
son. They  arrived  late  in  the  afternoon,  and  took  lodgings 
near  the  store.    In  the  evening  Johnson  called  on  Anderson 
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and  inquired  if  he  did  not  want  money;  Anderson  replied  he 
could  use  it  if  he  had  it.  Johnson  then  said  he  was  going  to 
Zanesville  the  next  day  and  would  try  the  banks;  that  it  was 
best  to  draw  two  notes  for  fifteen  hundred  dollars  each,  and  if 
he  could  get  the  three  thousand  dollars,  one  thousand  should  go 
to  the  Nashport  establishment.  He  then  wrote  in  figures 
$1500  at  the  top  of  the  left  hand  of  two  pieces  of  paper,  and 
he  and  Anderson  and  Shipley  signed  their  names,  following 
each  other,  to  each  piece  of  paper,  on  the  right  hand,  some  dis- 
tance from  the  top,  leaving  room  and  intending  to  have  prom- 
issory notes  written  over  their  signatures.  Johnson  took  the 
papers,  returned  to  his  lodgings  and  handed  them  to  Van  Am- 
ringe,  who  dated  them  2d  January,  1837,  and  filled  them  up  as 
notes  for  fifteen  hundred  dollars  each — one  at  ninety  days  after 
date,  payable  to  the  order  of  the  plaintiffs  at  the  Bank  of  Gran- 
ville; the  other  in  like  manner,  at  four  months. '  Van  Amringe 
and  Johnson  left  Nashport  the  next  morning,  the  former  not 
having  visited  the  store  or  met  Anderson  during  his  stay.  He 
received  the  notes  of  Johnson  in  part  of  the  plaintifis'  account 
against  him,  and  gave  him  credit  on  account  for  $3,000." 

^The  notes  were  left  at  the  Granville  Bank  for  collection, 
where  they  were  protected  for  nonpayment,  and  the  plaidtifTs 
then  charged  them  to  Johnson.  Up  to  May,  1837,  Johnson 
was  in  good  credit,  and  was  supposed  to  have  ample  means  to 
pay  a  sum  much  larger  than  was  the  amount  of  the  two  notes; 
but  he  shortly  after  absconded,  being  insolvent,  and  leaving  the 
plaiatiffs  the  above  notes  as  the  only  security  for  their  demand." 

Sometime  after  the  execution  of  the  above  notes,  a  contiact 
was  made  between  the  plaintifis  and  one  David  Cummins,  of 
the  State  of  Indiana,  in  which  the  latter,  in  consideration  that 
the  plaintiffs  should  not  institute  a  suit  against  Johnson,  and 
that  they  should  place  in  his  hands  the  above  two  notes  to  be 
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collected  for  his  benefit,  agreed  to  pay  two  thousand  dollars 
and  upwards  of  the  debt  pf  Johnson  to  the  plaintifis,  &c.    • 

This  action  is  brought  on  the  note  payaUe  in  four  months. 

It  is  first  objected  that  the  contract  with  Cummins  takes 
from  the  plaintiffs  the  right  of  prosecuting  this  action.  But  no 
such  effect  can  be  given  to  that  contract.  It  gives  the  pro- 
ceeds of  the  note  to  Cummins,  and  provides  for  the  payment 
of  the  costs  of  any  suit  that  may  be  brought  upon  it;  but  it 
gives  the  right  to  Cummins  to  sue  in  the  name  of  the  plaintifis, 
ats  there  was  no  regular  indorsement  upon  the  note. 

The  first  ground  taken  is  that  this  note  having  been  given 
for  a  past  consideration,  leaves  the  equities  between  the  origi- 
nal parties  open. 

This  position  is  ^stained  by  the  Supreme  Court  of  Ohio  in 
Riley  and  Van  Amringe  v.  Johnson^  Anderson  and  Shipley^  8 
Ohio  Rep.  562. 

That  action  was  on  the  other  note,  payable  in  nmety  days. 
As  that  case  involved  the  same  facts  and  circumstances,  as  the 
one  under  consideration,  it  is  in  point.  The  Court  s^y,  "the 
notes  in  question  were,  not  received  in  the  usuiL|  course  of  trade, 
for  a  valuable  consideration,  in  the  meaning  of  those  terms,  ap- 
plicable to  such  cases,  but  for  a  precedent  debt.  Failing  in 
this  suit,  the  plaintiffs  lose  nothing.  They  remain  in  the  posi- 
tion they  wiere  m  when  they  took  the  notes,  and  may  sue  on 
their  original  cause  of  action.  The  notes  received  were  no 
payment  and  bar  no  right." 

In  Ray  v.  Coddington^  5  John.  Chan.  54,  Chancellor  Kent 
said,  "that  negotiaUe  paper  can  be  assigned  or  transferred  by 
an  agent  or  factor,  or  by  any  other  person,  fraudulently,  so  as 
to  bind  the  true  owner  as  against  the  holder,  provided  it  be  tar 
ken  in  the  usual  course  of  trade,  and  for  a  fair  and  valuable  con- 
sideration without  notice  of  the  fraud.  But  he  observed  that 
the  holders  in  that  case  were  not  entitled  to  the  benefit  of  the 
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rule,  because  it  was  not  negotiated  to  them  in  the  course  of  bu- 
siness or  trade,  nor  in  payment  of  any  antecedent  and  existing 
debt,"&c.  ♦ 

This  decision  was  affirmed  in  the  Gcrurt  of  Errors,  30  John* 
Rep.  637.  There  was  a  considerable  diversity  among  the 
members  of  the  court,  some  of  them  holding  that  a  pre-existing 
debt  was  not  a  sufficient  Gonaderation  to  close  the  equities  be* 
tween  the  original  parties.  But  since  that  decision  there  are 
many  cases  in  New  York,  where  the  Supreme  Court  has  held 
that  an  antecedent  debt  did  not  constitute  a  sufficient  consid* 
eration.  9  Wend.  107.  li)  Wend.  85^  The  Ontario  Bank 
V.  Worthingion^  12  Wend.  593.  Payne  v.  Cutler^  13  Wend. 
605.     And  in  16  Pick.  574.     3  Kent's  Comm.  80. 

The  recent  cases,  however,  in  New  York  have  shaken,  if 
not  overruled,  the  above  decisions.  The  Bank  of  Salina  v. 
Babcockj  2.1  Wend.  490.  .  The  B^nk  of  Sandusky  v.  Samlkj 
24  Wend.  Rep.  1 1 5. 

The  Supreme  Court  of  Ohio  followed  the  earlier  decisions  in 
New  York;  as  the  question,  however,  is  not  local  but  of  a  gen- 
eral interest,  the  decision  in  Ohio,  does  not  constitute  the  rule 
for  this  Court.  The  construction  of  a  statute  by  the  Supreme 
Court  of  a  state  is  followed  by  this  Court,  as  it  constitutes  a 
rule  of  property  and  as  the  rule  should  be  the  same  in  the 
courts  of  the  United  States;  and  for  the  same  reason  on  all 
questions  of  a  general  and  commercial  character,  the  rule  es- 
tablished by  the  Federal  Courts  should  be  followed  by  the  local 
tribunals* 

The  case  under  conpideration  must  be  considered  as  resting 
upon  general  principles.  And  viewing  it  in  this  light,  it  will  be 
found  that  the  decisions  in  New  York  and  the  one  in  Ohio,  are 
in  conflict  with  those  which  have  been  made  on  the  same  sub- 
ject in  England,  and,  also,  against  the  weight  of  authority  in 
this  country. 
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In  Pillans  arid  Bosev»  Van  Meirep  et  aLj  3  Burr.  1664,  the 
point  was  decided.  Baily  on  Bills  499, 500,  (Lon*  edt.  1 830.) 
Bo9caiquest  v.  DudmoTt^  1  Starkie  Rep.  1.  Heywood  v.  Watson, 
4  Bing.  496.  Bramah  v.  Roberts,  1  Bing.  N.  cases  469.  In- 
deed, in  the  numerous  cases  whif:h  might  be  cited  from  the  Eng- 
lish authorities  it  has  been  uniformly  held,  that  a  precedent 
debt  is  a  good  consideration.  The  dictum  of  Lord  Chief  Jus- 
tice Abbott,  in  Smith  y*  Dewitt,  6  Dowl.  &  Ryland  120,  and, 
also,  in  the  case  of  De  la  Chaumitie  v.  The  Bank  of  England, 
9  Barn.  &  Ores.  209,  does  not  go  against  the  general  doctrine. 
Those  cases  turned  upon  different  principles,  and  the  remarks 
of  his  Lordship  seem  to  have  been  loosely  made  or  inaccurate- 
ly reported. 

In  Coolidge  v«  Payson,  2  Wheat.  66,  70,  73,  and  Totonsley 
V.  Sumrall,  2  Peters  170, 182,  are  in  point.  And  in  Brush  v. 
ScrUmer,  11  Conn.  388,  an  able  and  most  elaborate  view  of 
the  authorities  is  taken  by  the  Supreme  Court  of  Connecticut, 
and  in  which  they  come  to  a  conclusion  against  the  New  York 
decisions  on  this  subject: 

It  seems  to  be  clear  that  on  principle  and  authority  the  New 
York  decisions,  on  this  point,  are  wholly  unsustainable.  The 
payment  of  a  debt,  it  is  to  be  hoped,  has  not  yet  become  an 
act  ^out  of  the  ordinary  course  of  business."  And  no  good 
reason  can  be  supposed  why  such  debt  should  not  constitute 
as  good  a  consideration  for  a  note  or  the  assignment  of  a  note, 
as  where  money  or  property  is  paid  at  the  time. 

It  is  insisted  that  Johnson  fraudulently  procured  the  signa- 
ture of  the  defendant  and  of  the  others,  to  the  blank  notes,  and, 
consequently,  that  the  plaintiffs  cannot  be  considered  as  bona 
fide  holders  of  the  paper.  Here  it  will  be  for  the  jury  to  de- 
cide whether  the  evidence  in  the  first  place  establishes  a  fraud; 
and  in  the  second^  whether  the  plaintifis  had  any  knowledge 
of  it    If  they  participated  in  the  deception  alledged  to  have 
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been  practised,  by  Johnson,  or  had  notice  of  it,  they  cannot 
recover  on  the  notes* 

The  fact  of  the  notes  having  been  signed  in  blank,  with  the 
sum  marked  on  each,  at  the  top  of  the  paper,  is  not  a  circum- 
stance calculated  to  put  the  plaintiffs  on  inquiry.  It  was,  in- 
deed, an  ordinary  transaction,  ^in  commercial  arrangements, 
and  gave  authority  to  the  holder  of  the  paper  to  fill  up  the 
notes  with  the  sums  designated,  tt  will  be,  however,  for  the 
jury  to  determine  whether  the  plaintiffs  received  the  note  now 
in  question,  under  such  circumstances,  as  to  have  put  them 
upon  inquiry. 

The  notes  were  regularly  entered  as  a  credit  on  the  account 
current  against  Johnson.  From  this  entry  it  would  seem  that 
the  notes  were  received  in  payment;  and  the  fact  that  after 
Johnson  had  failed  to  pay  the  notes  &nd  they  were  protested, 
they  were  charged  on  the  general  account,  does  not  rebut  this 
inference.  The  account  was  due  to  the  plaintifls  when  the 
notes  were  executed.  This  changed  the  demand  from  an  open 
account,  to  promissory  notes,  and  extended  the  time  of  pay- 
ment three  and  four  months. 

It  is  said  that  a  promissory  note  does  not  extinguish  an  open 
account,  unless  it  is  given  expressly  in  payment.  But  the  ob* 
ject  of  giving  a  note  may  as' well  be  ascertained  from  circum- 
stances as  from  an  express  agreement  In  the  present  case 
the  account  was  over  due,  by  the  usual  terms  of  credit  given 
on  purchases  of  merchandize;  and  the  fact  that  a  further  credit 
was  given  on  the  execution  of  the  notes,  shows  that  the  notes 
were  substituted  for  the  account.  And  this  view  is  greatly 
strengthened  by  the  credit  given  on  the  general  account  for 
the  notes.  Upon  the  whole,  the  Court  instructed  the  jury  that 
if  the  plaintiffs  had  no  notice  of  the  fraud  or  deception  practi- 
ced by  Johnson,  and  the  notes  were  received  in  payment  of  the 
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account,  they  should  find  for  the  plaintiflTs.     Verdict  for  the 
plaintiffs. 

NoTB. — ^TlM  Ttiy  point  nitod  In  thk  ease  hai  ■inea  baan  daeidad  in  Swift  w.  TVtMi,  16 
pBlan  1.    Tba  Bapramo  Court  of  Ohio  Imto  ilnea  oTtrnilad  tbair  lint  dodikni. 
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Jones   vs*  Vanzandt. 

This  case  loas  decided  at  July  Term,  1843,  but  is  published  as 

of  the  above  Term. 

A  dtmnmr  to  •▼Idtnee  aAmito  Um  faeti  proT«d|  and  crery  legil  premmption  which  naj 
ba  drawn  fhNn  them. 
A  motion  to  oTorralo  the  eridaneo  can  only  ba  made  on  the  fioond  of  ite  ImleTancy  or 


If  there  be  eridenee  conducing  to  prove  the  caae  made  in  the  declaration  the  Oonrt  win 
not  overrule  tt. 

fihnrery  exleia,  only,  by  vlrtae  of  the  lawa  of  the  Blatatf  where  It  ia  aanctioned. 

If  a  ilaTO  abMond  flrom  the  State  where  he  ia  held  to  Benriee,  Into  a  Jvriidletion  whtie 
■Urery  ia  not  tolerated,  he  ia  fl-ee. 

And  thia  wonld  be  the  law  of  theae  Statea,  had  not  the  eonatitatlon  made  a  proraloB  that 
anch  aiave  ahonld  be  deliTOred  np  on  claim  of  hie  maaier. 

There  la  no  general  principle  in  the  law  of  nationa  which  reqoiieo  anch  a  eorrendor.  It 
can  only  be  required  by  virtue  of  a  compact. 

Eacaption,  at  common  law,  could  not  be  made  in  a  foreign  aorerrignty. 

Damagea  for  harboring  or  concealing  a  slave,  In  a  free  Stale,  are  recoverable,  only,  try  vir^ 
tue  of  the  conatitution  of  the  United  Statea  and  the  act  of  Congrem.  No  ault,  thereibire,  for 
anch  an.  act  can  be  auatained  at  common  law. 

Notice  that  the  colored  peraona  harbored  or  concealed  are  ftigitivei  from  labor  need  not  be 
in  writing  by  the  claimant  or  hii  agent,  nor  need  it  be  given  by  either  of  them  verbally. 

Notice  under  thla  act  meana  knowledge. 

And  If  there  be  evidence,  conducing  to  ahow  auch  notice  or  knowledge,  It  moat  go  to  the 
Jury,  who  will  Judge  of  the  sofflciency  of  It. 

The  aame  principle  appllaa  aa  to  the  evidence  of  harboring  or  oenceallng  the  ftigltivea. 
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Messrs.  Foxj  Souihgate  and  Morris  appeared  for  the  plain- 
tiflf,  and  Messrs.  Chass^  T.  Morris  and  JoUiffe  for  the  defend- 
ant. 

OPINION  OF  THE  COURT. 

\ 

\ 

This  action  is  brought  by  the  plaintiflf,  a  citizen  of  the  State 
of  Kentucky,  against  the  defendant,  a  citizen  of  Ohio,  under 
the  act  of  Congress,  in  regard  to  fugitives  from  labor.  The 
declaration  contains  nine  counts: 

First:  That  the  plaintiff,  being  a  citizen  of  Kentucky,  where 
slavery  is  established  by  law,  owned  nine  slaves,  (naming 
them)  who,  without  his  license,  departed  from  his  services,  and 
came  to  the  defendant^  &c. 

Second:  That  the  said  slaves,  being  fugitives  from  labor, 
came  to  the  defendant,  &c.,  who,  after  notice  that  they  were 
such  fugitives,  harbored  and  concealed  them  contrary  to  the 
statute,  &c. 

Third  and  fourth:  With  some  variations  the  same  as  above. 

Fifth:  That  the  above  slaves,  &c.,  that  the  plaintiff,  by  his 
agents  then  and  there  undertook  to  seize  and  arrest  such.slave8 
as  fugitives  from  labor,  but  was  then  and  there  knowingly  and 
wilfully  obstructed  and  hindered,  &c.,  by  the  defendant  from  so 
doing,  &c. 

Sixth:  Charged  the  defendant  with  rescuing  the  fugitives 
from  labor  aforesaid,  after  they  had  been  arrested,  &c. 

Seventh  and  Eighth:  Were  counts  in  trover. 

Ninth:'  That  the  defendant  harbored  and  concealed  Andrew, 
a  fugitive  from  labor,  after  notice,  &c. 

Jones — A  witness  called  by  the  plaintiff,  stated  that  the  plain- 
tiff owned  nine  negroes  (naming  them)  and  resided  in  Boone 
county,  Kentucky.  That  the  greater  part  of  them  were  bom 
his,  and  that  he  purchased  the  others.  That  on  Saturday  eve- 
ning, the  23d  April,  1842,  about  nine  o'clock,  he  was  at  the 
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house  of  the  plaintiff,  and  saw  the  negroes;  the  taext  day,  at 
about  twelve  o'clock,  he  saw  the  same  negroes,  with  the  excep- 
tion of  two  of  them,  in  the  jail  at  Covington.  The  plaintiff 
lives  ten  miles  below  Covington.  Jackson,  one  of  the  absent 
negroes,  returned  in  a  few  days;  but  Andrew  remained  absent, 
and  has  not  been  reclaimed. 

The  plaintiff  paid  a  reward  to  the  persons  who  returned  the 
negroes  of  four  hundred  and  fifty  dollars,  and  other  expenses 
which  were  incurred,  amounting  in  the  whole  to  about  the  sum 
of  six  hundred  dollars.  Andrew  was  about  thirty  years  old, 
and  his  services  were  worth  to  the  plaintiff  six  hundred  dollars. 
That  he  pould  be  sold  in  Kentucky  for  that  sum. 

Several  other  witnesses  corroborated  the  statements  of  this 
witness,  as  to  the  ownership  of  the  negroes,  the  reward  paid, 
and  the  value  of  the  services  of  Andrew. 

Hefferman — A  v^itness,  stated,  that  he  lives  in  Sharon,  thir- 
teen miles  north  of  Cincinnati,  on  the  road  to  Lebanon.  That 
on  Sunday  morning,  a  little  after  day-light,  he  saw  a  wagon 
which  was  rapidly  passing  through  Sharon.  It  was  covered, 
and  both  the  hind  and  fore  part  of  the  wagon  were  closed;  a 
colored  man  was  driving  it.  He  knew  the  wagon  belonged  to 
the  defendant,  and  his  suspicion  was  excited.  The  witness 
and  one  Hargrave,  another  witness,  started,  in  a  short  time,  in 
pursuit  of  the  wagon.  They  overtook  it  near  Bates^  about 
six  miles  from  Sharon.  The  defendant  lives  near  Sharon.  On 
coming  up  with  the  wagon,  the  boy  driving  it  was  ordered  by 
Hargrave  to  stop;  he  checked  the  horses,  but  a  voice  from 
within  the  wagon  directed  the  boy  to  drive  over  him.  The 
wagon  horses  were  then  whipped,  running  against  Haigrave's 
horse  which  threw  him  off.  The  horses  were  driven  in  a  run 
some  two  hundred  yards,  but  at  length  were  overtaken  by  the 
witness,  who  seizing  the  reins  of  the  horses  drew  them  up  into 
a  corner  of  a  fence.    The  driver  jumped  off  and  ran  some  dis* 
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tance;  Yanzant,  the  defendant,  then  came  out  of  the  wagon 
and  took  the  lines,  but  the  witness  refused  to  let  the  horses 
proceed.  Eight  negroes  were  in  the  wagon;  one  of  them  call- 
ed  Jackson,  and  Andrew,  the  driver,  escaped;  the  other  seven 
were  brought  back  to  Covington  and  lodged  m  jail. 

HargraDe — Accompanied  the  above  witness  in  pursuit  of  the 
wagon,  which  he*  knew  to  belong  to  the  defendant.  Being  ac- 
quainted  with  the  defendant,  he  knew  it  to  be  his  voice,  which 
directed  the  colored  boy  to  drive  over  the  witness.  That  the 
wagon-tongue  being  driven  against  the  horse  of  the  witness,  he 
was  thrown,  and  the  wagon-horses  were  driven  on  the  run, 
until  overtaken  and  stopped.  Seeing  the  defendant  in  the 
wagon,  with  the  negroes,  the  witness  asked  him  if  he  did  not 
know  they  were  slaves.  The  defendant  replied,  that  be  knew 
they  were  slaves,  but  that  they  were  born  free.  He  said  he 
was  going  to  Springbdro,  a  village  in  Warren  county.  This 
witness,  and,  also,  HeiTerman,  stated  the  amount  paid,  as  a  re- 
ward, for  bringing  the  negroes  to  Covington,  as  above. 

jETiwwe-r-Very  early  on  Sunday  morning  saw  the  wagon  moh 
ving  very  rapidly,  and  two  men  on  horseback  pursuing  it,  near 
Bates'.  Looked  into  the  wagon,  after  it  was  stopped,  and  saw 
the  defendant  in  it,  with  the  negroes.  He  was  asked  if  he  did 
not  know  that  they  were  slaves,  and  he  replied  that,  by  ;iature, 
they  were  as  free  as  any  one.  Witness  took  the  negroes  to 
Covington  in  a  wagon.  •  Some  time  after  this  he  saw  the  de- 
fendant, who  said  to  him,  ^4f  you  had  let  me  alone,  the  negroes 
would  have  been  free,  but  now  they  are  in  bondage."  And  the 
defendant  said  it  was  a  christian  act  to  take  slaves  and  set 
them  at  liberty. 

Baiesj  a  witness,  states  that  he  went  to  the  wagon  after  it 
had  been  stopped,  looked  into  it,  and  saw  the  defendant  with 
the  negroes.  The  witness  said,  **  Yanzant,  is  that  you — have 
yoq  a  load  of  runaways?"    The  defendant  replied,  ^they  are, 
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by  nature,  as  free  as  you  and  I/'  The  witness  heard  the  de- 
fendant say  Uiat,  having  been  at  market  in  the  city  of  Cincin- 
nati, he  returned  to  Lane  Seminary,  a  distance  of  two  or  three 
miles,  to  spend  the  night  with  Mr*  ]\foore.  That  he  left  his 
wagon  standing  in  the  road,  and,  when  he  came  to  it,  about 
three  o'clock  the  next  morning,  he  found  the  negroes  standing 
near  it;  that  he  did  not  know  how  they  c^e  there,  or  where 
they  wished  to  go.  He  had  no  conversation  with  them.  He 
geared  his  horses,  hitched  them  to  the  wagon,  and  the  negroes 
got  into  it.  He  afterwards  said  that  he  had  received  the  blacka 
from  Mr.  Alley. 

McDonald^  2i  witness,  stated  that  he  heard  the  defendant  say 
he  received  the  negroes  on  Walnut  Hills,  the  same  place  as 
Lane  Seminary.  That,  at  three  o^clock  on  Sunday  morning, 
he  found  the  negroes  standing  near  his  wagon,  in  the  road;  they 
got  into  it,  and  he  started  for  home.  That  he  rose  early,  to 
have  the  cool  of  the  morning.  Defendant  said  he  had  done 
right.  That  he  would,  at  all  times,  help  his  fellow  man  out  of 
bondage;  and  that,  what  he  had  done,  he  would  do  again. 

Thurman^  a  witness,  stated  that  he  saw  the  defendant  in  the 
wagon  with  the  negroes,  the  cover  closed  behind  and  before. 
The  defendant  said  to  Hefferman  the  negroes  ought  to  be  free, 
but  he  knew  they  were  not.  The  defendant  lives  at  Sharon, 
and  this  was  six  or  seven  mil^s  beyond,  on  the  road  to  Lebanon. 

This  is  the  substance  of  the  facts  proved,  on  which  the  coun- 
sel for  the  plaintiff  rested  the  case.  The  evidence  for  the 
plaintiff  being  closed,  a  motion  was  made  by  the  defendant's 
counsel  to  overrule  the  testimony.  This  motion  was  aigued 
on  both  sides  with  ability,  and  at  great  length. 

Judge  McLsan,  in  giving  the  opinion  of  the  Court  on  the 
motion,  observed:  It  is  proper,  first,  to  ascertain  the  precise 
character  of  the  motion.    By  some  of  the  counsel,  in  the  argu- 
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ment,  it  has  been  treated  as  a  demurrer  to  the  evidence;  but 
it  can  not  be  so  considered*  No  demurrer  has  been  filed,  &nd 
thould  the  motion  be  overruled  the  defendant  intends  to  exam- 
ine witnesses.  A  demurrer  to  the  evidence  takes  the  case 
from  the  jury;  the  facts  proved  are  admitted  to  be  true,  and, 
also,  every  legal  inference  that  can  be  drawn  from  them  favor- 
able to  the  plaintifi. 

The  motion  is  not,  technically,  for  a  nonsuit.  Such  a  motion 
would  not  be  granted  by  the  Court,  where  there  was  evidence 
conducing  to  sustain  the  right  of  the  plaintiff^  The -motion 
must  Ihen  be  considered  as  asking  the  Gburt  to  overrule  the 
evidence,  on  account  of  its  irrelevancy  or  incompetency. 
Now,  such  a  motion  is  never  granted  where  the  evidence  is 
competent,  and  it  conduces  to  establish  the  case  made  in  the 
declaration.  The  jury  are  the  proper  judges  of  the  sufficiency 
of  the  testimony. 

The  range  of  discussion  by  the  counsel  on  both  sidps,  has 
not  been  restricted  by  the  Court.  It  has  embraced  slavery  in 
all  its  forms  and  consequerces — the  federal  constitution,  the 
act  of  Congress,  and  the  power  of  the  States.  It  may  be  prop- 
er to  notice  some  of  the  topics  thus  discussed,  which  have  a 
bearing  upon  the  case  under  consideration. 

The  nature  of  the  action  has  been  examined.  It  must  be 
admitted  that  it  arises  wholly  under  the  constitution  and  act 
of  Congress.  Slavery  is  local  in  its  character.  It  depends 
upon  the  municipal  law  of  the  State  where  it  is  established. 
And  if  a  person  held  in  slavery  go  beyond  the  jurisdiction 
where  he  is  so  held,  and  into  another  sovereignty  where  slave- 
ry is  not  tolerated,  he  becomes  free.  And  ihi^  would  be  the 
law  of  these  States,  had  the  constitution  of  the  United  States 
adopted  no  regulation  upon  the  subject. 

Recaption  has  been  named  as  a  common  law  remedy.  But 
this  remedy  could  not  be  pursued  beyond  the  sovereignty 
76 
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where  slavery  exists,  and  iato  another  jurisdiction  which  had 
entered  into  no  compact  to  surrender  the  fugitives*  Th^^  is 
no  general  principle  in  the  law  of  nations,  which  would  r^ 
quire  a  surrender  in  such  a  case*  The  remarks  of  the  Supreme 
Court,  in  regard  to  a  surrender  of  captured  slaves  in  the  Ami^ 
tad  case,  were  made  with  reference  to,  our  treaty  with  Spain* 

In  our  colonial  governments,  and  under  the  confederation^ 
no  general  provision  existed  for  the  surrender  of  slaves.  From 
our  earliest  history  it  appears  that  slavery  existed  in  all  the 
colonies,  and  at  the  adoption  of  the  iederal  constitution  it  was 
tolerated  in  most  of  the  States* 

The  constitution  treats  of  slaves  as  persons.  The  view  of 
Mr*  Madison,  who  ^thought  it  wrong  to  admit  in  the  constitu- 
tion, the  idea  that  there  could  be  property  in  men,'^  eeems  to 
have  been  carried  out  in  that  most  impoitant  instrument* 
Whether  slaves  are  referred  to  in  it,  as  the  basis  of  represen- 
tation, as  migrating,  or  being  imported,  or  as  fugitives  from 
labor,  they  are  spoken  of  as  persons* 

Property,  real  or  personal,  takes  its  designation  and  charac- 
ter from  the  laws  of  the  States*  It  was  not  the  object  of  the 
federal  government  to  regulate  property*  A  federal  govern- 
ment was  organized  by  conferring  on  it  certain  ddegated 
powers,  and  by  imposing  certain  restrictions  on  the  States* 
Among  these  restrictidns  it  is  provided  that  no  State  shall  im- 
pair the  obligation  of  a  contract,  nor  liberate  a  person  who  is 
held  to  labor  in  another  State  from  which  he  escaped.  In  this 
form  the  constitution  protects  contracts,  and  the  right  of  the 
master,  but  it  originates  neither* 

The  traffic  in  slaves  does  not  come  under  the  constitutional 
power  of  Congress  to  regulate  commerce  among  the  several 
States*  In  this  view  the  constitution  does  not  consider  slaves 
as  merchandize*  This  was  held  in  the  case  of  Ota^fCM  v* 
Siaughkr^  1 6  Peters.    The  constitution  no  where  ^leaks  of 
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alaves  as  property.  But  how  does  this  affect  the  cue  under 
consideratioii}.  It  is  clear  the  plaintiff  has  no  common  law 
right  of  aetion  for  the  injury  complained  of.  He  must  look 
exclusively  to  the  constitution  and  act  of  Congress  for  redress* 
The  counsel  for  the  defendant  admit  that,  in  a  given  case,  the 
plaintiff  has  a  remedy  under  the  act  of  Congress.  If  this  be 
so,  what  have  we.  to  do  with  slavery  in  the  abstract?  It  is 
admitted,  by  almost  all  who  have  examined  the  subject,  to  be 
founded  in  wrong,  m  oppression,  in  power  against  right.  But 
in  this  case  we  have  only  t6  inquire  whether  the  acts  of  the 
defendant,  a*  proved  under  the  law  of  Congress,  subject  him 
to  a  claim  for  indemnity  by  the  plaintiff. 

By  the  third  section  of  the  act  respecting  fugitives  from 
labor,  it  is  provided.  ^Hhat  when  a  person,  held  to  labor  in  any 
of  the  United  States,  &c.,  under  the  laws,  thereof,  shall  escape 
into  any  other  of  the  said  States,  the  person  to  whom  such 
labor  is  due,  his  agent,  or  attorney,  may  seize  or  arrest  any 
such  fugitive,''  &c.  And  the  4th  section  provides  ^^that  wh^n 
any  person  shall  knowingly  and  willingly  obstruct  or  hinder 
such  claimant,  his  agent  or  attorney,  in  so  seizing  or  arresting 
such  fugitives  from  labor,  &c.,  or  shall  harbor  or  conceal  such 
persons,  after  notice  that  he  or  she  was  a  fugitive  from  labor 
as  aforesaid,  shall,  for  either  of  the  said  offences,  forfeit  and 
pay  the  sum  of  five  hundred  dollars,  &c.^  saving,  moreover,  to 
the  person  claiming  such  labor  or  service,  his  right  of  action 
for,  or  on  account  of,  the  said  injuries,  or  either  of  them."    • 

As  the  first  clause  in  the  above  section  supposes  the  offender 
to  come  in  contact  with  the  claimant  of  the  fugitives,  his  agent 
or  attorney,  and  as  there  is  no  evidence  showing  an  authority 
from  the  claimant  to  those  who  arrested  the  fugitives,  the  sec> 
ond  clause,  only,  of  the  section  will  be  examined.  The  of- 
fence under  this  clause  consists  in  harboring  or  concealing 
such  fugitive,  after  notice  that  he  or  she  had  escaped  ffom 
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labor.  What  a^ts  shall  constitute  this  oflSsncet  What  ahall 
be  a  notice  under  the  statute  t  That  a  formal  written  notice 
from  the  claimant,  bis  agent  or  attorney,  is  not  required,  mu^ 
be  admitted.  Nor  must  the  notice,  verbal  or  otherwise, 
necessarily  come  from  the  claimant  or  his  agent.  Such  a  con- 
struction  presupposes  a  knowledge,  by  the  complainant,  of 
the  individual  who  harbors  or  conceals  the  fugitives.  At  this 
stage  ot  the  case  it  is  unnecessary  to  say  more  on  this  point 
than  that  there  is  evidence  before  the  jury  which  conduces  to 
show  that  the  defendant  knew  the  negroes  in  questi<m  were 
fugitives  from  labor.  Whether  the  proof  is  sufficient  to  estab- 
lish this  fact  is  a  matter  for  the.  determination  of  the  jury. 

To  harbor  or  conceal  a  fugitive,  in  violation  ot  the  statute, 
the  act  must  evince  an  intention  to  elude  the  vigilance  of  the 
master  or  his  agents;  and  the  act  done  must  be  calculated  to 
attain  this  object.  To  relieve  the  hunger  of  a  fugitive  wouki 
not  be  within  the  statute,  unless  accompanied  by  acts  showing 
a  determination  to  disregard  the  law.  There  is  evidence  in 
the  case  conducing  to  show  an  intention  to  do  this  by  the  de> 
fendant,  and  also  to  show  acts  calculated  to  give  effect  to  such 
an  intention.  The  sufficiency  of  this  evidence,  like  that  which 
regards  the  notice,  will  be  referred  to  the  jury. 

The  clause  in  the  section,  ^  saving  to  the  claimant  the  right 
of  action  for  the  injuries  received,  beyond  the  penalty,  presup- 
poses a  right  of  action  to  exist"  The  correctness  of  this  will 
scarcely  be  questioned,  when  the  t^onstitutional  provision  on 
the  subject  is  considered. 

On  this  motion  the  question  of  damages  need  not  be  conski- 
ered,  nor  the  alledged  defects  in  the  declaration.  These  points 
may  be  considered  in  the  future  progress  of  the  case*  The 
Court  overruled  the  motion. 

An  unsuccessful  effort  was  made  by  calling  witnesses  to  im- 
peach the  credibility  of  some  of  the  plaintiff's  witnesses.   • 
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The  case  was  argued  at  great  length,  and  with  much  ability, 
before  the  jury*    After  the  close  of  the  argument, 

Judge,  McLean  charged  the  jury  as  follows: 

The  attention  and  patience  with  which  you  have  heard  this 
case,  gentlemen  of  the  jury,  show  that  you  appreciate  its  im* 
portance;  and  I  doubt  not  that,  in  deciding  it,  yOu  will  follow 
the  dictates  of  an  unbiassed  judgment*  (Here  the  Judge  re- 
stated the  evidence,  which  may  foe  omitted,  as  it ,  ^s  stated 
above.)  • 

The  plaintiff  does  not  seek  redress  for  the  injuries  complained 
of  on  any  general  principle,  legal  or  equitable,  of  the  common 
law*  He  relieS'On  the  Constitution,  and  the  act  of  Congress, 
as  the  foundation  of  his  right* 

The  3d  section  of  the  IVth*  Article  of  the  Constitution,  de- 
clares that  ^  no  person  held  to  service  or  labor  in  one  State, 
under  the  laws  thereof,  escaping  into  another,  shall,  in  conse- 
quence of  any  law  or  regulation  therein,  be  discharged  from 
such  service  or  labor,  but  shall  be  delivered  up,  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due*'' 

And  the  3d  and  4th  sections  of  the  act  of  Congress,  of  the 
13th  February,  1793,  as  above  cited,  define  more  particularly 
the  rights  of  the  master,  and  provide  for  him  modes  of  redress* 

The  seventh  and  eighth  counts,  which  were  in  trover,  have 
been  abandoned*  These  counts  state  that  the  slaves  were 
casually  lost,  in  Boone  county,  Kentucky,  by  the  plaintiff,  and 
that  they  came  into  the  possession  of  the  defendant,  a  citizen  of 
Ohio*  Now,  if  the  slaves  left  the  service  of  the  plaintiff  with 
his  consent,  or  in  any  other  mode,  except  as  fugitives  from 
labor,  and  came  into  the  possession  of  the  defendant,  as  alledged, 
the  plaintiff  has  no  right  to  their  services,  and  still  less,  to  re- 
cover from  the  defendant  their  value* 

The  sixth  count,  which  charges  the  defendant  with  having 
rescued  the  slaves  after  they  were  seized  by  the  agents  of  the 
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plain  tiff,  has  also  been  abandoned.  There  is  no  evidence  which 
tends,  in  any  degree,  to  show  a  rescue. 

The  fifth  count  chai^ges  the  defendant,  under  the  first  clause 
of  the  4th  section  of  the  act,  that  he  knowingly  and  willingly 
obstructed,  and  hindered  the  agents  of  the  plaintiff,  in  seizing 
or  arresting  the  fiigiUves.  That  the  defendant  resisted,  to  the 
utmost  of  his  power,  the  arrest  of  the  negroes,  by  Hefierman 
and  Hargrave,  is  undoubted.  But,  in  this,  did  the  defendant 
violate  the  lawf  The  persons  who  made  the  seizure  had  no 
authority  from  the  plaintifiil  And  it  is  the  obstruction  or  hin- 
drance to  the  arrest,  by  the  claimant,  his  agent  or  attorney, 
that  incurs  the  penalty  under  the  above  clause  of  the  statute, 
and  also  subjects  the  party  to  damages  for  the  injury.  The 
resistance,  then,  of  the  defendant  to  the  arrest,  by  Heflerman 
and  Hargrave  was,  in  no  sense,  a  violation  of  the  statute. 
They  acted  without  authority,  and  had  no  legal  right,  therefore, 
to  make  the  arrest. 

But  it  seems,  from  the  evidence,  that  the  plaintiff,  when  the 
negroes  were  returned,  ratified  the  acts  of  Hefferman  and  Har- 
grave, in  making  the  arrest.  And  here  the  question  arises, 
whetheir  a  subsequent  ratification  can  legalise  the  arrest.  That 
the  subsequent  ratification  legalizes  the  original  transaction,  is 
a  general  principle  in  agencies.  And,  in  this  case,  it  i?  un- 
questionably good,  as  between  the  plaintiff  and  his  agents.  But 
the  inquiry  is,  whether  such  subsequent  ratification  can  have 
relation  back,  po  as  to  affect  the  acts  of  the  defendant.  Can 
it  so  change  the  nature  of  the  defendant's  acts  as  to  subject 
him  to  a  penalty,  which  was  not  incurred  prior  to  such  ratifi- 
cation? Most  clearly  it  can  not*  The  statute  under  consid- 
eration is  a  penal  one,  and,  consequently,  must  be  construed 
strictly.  It  is  not  within  the  legislative  power  to  make  an  act 
penal  vriiich  was  not  so  when  it  was  done.  Much  less  can 
such  an^  effect  result  from  the  ratification,  by  the  plaintifii^  in 
the  present  case. 
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We  must  look  to  the  other  counts  in  the  declaration,  which 
charge  the  defendant  with  harboring  and  concealing  the  ne- 
groes, after  he  had  notice  that  they  were  fugitives  from  labor. 
If  the  evidence  shall  not  sustain  these  counts,  the  plaintiff  can 
not  recover.  The  plaintiff  is  bound  to  show  that  the  defendant 
harbored  or  concealed  the  negroes,  after  he  had  notice  that 
they  were  fugitives  from  labor. 

And,  first,  as  to  the  &ct  of  notice. 

In  Kentucky,  and  every  other  State  where  «lavery  is  sanc- 
tioned, every  colored  person  is  presumed  to  be  a  slave.  This 
presumption  arises  from  the  nature  of  their  institutions,  and 
from  the  fact  that,  with  few  exceptions,  all  the  colored  persons 
within  those  States  are  slaves.  On  the  same  principle,  every 
person  in  Ohio,  or  any  other  free  State,  without  regard  to  color, 
is  presumed  to  be  free.  No  presumption,  therefore,  arises,  from 
the  color  of  these  fugitives,  alone,  that  the  defendant  had  notice 
that  they  were  slaves. 

A  notice  in  writing  to  the  defendant  was  not  necessary,  nor 
any  special  notice  from  the  plaintifl^  his  agent  or  attorney.  But 
if,  at  the  time  the  defendant  was  connected  with  these  negroes, 
he  had  a  full  knowledge  of  the  fact,  however  acquired,  that  they 
were  slaves  and  fugitives  from  labor,  it  is  enough  to  chaise  him 
with  notice^  You  must  satisfy  yourselves  on  this  point  by  an 
examination  of  the  evidence.  The  fact  must  be  clearly  proved, 
and,  if  it  be  so  proved,  it  would  be  a  reproach  to  the  law,  and 
to  the  administration  of  justice,  to  hold  that  the  notice  was  in- 
sufficient. 

What  shall  constitute  a  harboring  or  concealing  within  the 
statute?  This  offence  is  not  committed,  in  my  judgment,  by 
treating  the  fugitive  on  the  ordinary  principles  of  humanity. 
You  may  converse  with  him,  relieve  his  hunger  and  thirst, 
without  violating  the  law.  In  short,  you  may  do  any  act  which 
does  not  show  an  intent  to  defeat  the  claims-  of  the  master. 
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But  any  overt  act  wfaidi  shall  be  so  marked  in  its  character,  as 
not  only  to  show  an  intention  to  elude  the*  vigilance  of  the 
master,  but  is  calculated  to  attain  sdch  an  object,  is  a  harbor- 
ing of  the  fugitive  in  violation  of  the  statute.  It  is  cleaily 
within  the  mischief  it  was  designed  to  prevent. 

To  constitute  the  offence  tinder  the  statute,  it  is  not  neces- 
sary to  incarcerate  the  fugitive  in  a  dungeon  or  rdom:  if  he  be 
taken  in  a  wagon  and  conveyed  from  the  shore  of  the  Ohio  to 
the  shore  of  Lake  Erie  which  enables  him  to  escape  into  Can* 
ada,  I  suppose  no  one  could  doubt  that  the  individual  had  made 
himself  responsible*  And  if  carrying  the  fugitive  the  whole  of 
this  route  would  inciir  the  penalty,  on  the  same  principle  the 
conveyance  of  him  such  a  part  of  the  route  as  shall  cause  the 
loss  of  his  services  to  the  master  would  equally  incur  liability. 

The  damages  claimed  by  the  plaintiff  consist  of  the  sum  of 
four  hundred  and  fifty  dollars  paid  as  a  reward  to  Hefferman 
and  Hargrave,  and  other  expenses,  amounting  in'  the  whole  to 
about  six  hundred  dollars*  And,  also,  he. claims  the  value  of 
the  services  of  Andrew,  who  has  been  lost  to  the  plaintiff. 
Those  services  are  estimated  by  the  witnesses  to  be  worth  six 
hundred  dollars.  It  is  said  that  this  sum  could  have  been  real- 
ized by  the  plaintiff  for  the  boy. 

Under  the  statute  you  will  observe  that  a  penalty  of  five 
hundred  dollars  is  incurred  for  harboring  or  concealing  a  fugi- 
tive, which  the  party  injured  may  recover,  but  the  present  ac- 
tion is  not  for  this  penalty.  In  this  suit  the  plaintiff  is  only  en- 
titled to  recover  the  damages  he  has  actually  sustained  by  the 
acts  of  the  defendant.  You  will  first  determine  whether  the 
proof  under  the  principles  here  laid  down  entitle  the  plaintiff  to 
recover.  And  if  he  be  so  entitled  then  you  will  consider  the 
amount  of  the  damages. 

It  is  earnestly  contended  by  the  defendant's  counsel,  that  as 
Hargrave  and  Hefferman  were  kidnappers  and  violators  of  lbs 
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law  of  the  State  in  arreating  the  negroes;  that  they  were  enti- 
tled to  no  reward,  and  that  the  payment  of  it  by  the  plaintiff 
does  not  entitle  him  to  remuneration* 

The  principle  is  recognized  that  the  commission  of  a  crime 
or  an  agreement  to  commit  an  unlawful  act,  does  not  consti- 
tute a  good  consideration  for  a  contract*  Any  contract  is 
void  that  rests  upon  such  a  basis.  But  this  principle  does  not 
apply  to  the  point  under  consideration*  It  may  be  admitted 
that  Hefferman  and  Hargrave  were  trespassers,  if  nothing 
more,  in  seizing  the  wagon  of  the  defendant;  but' the  inquiry 
is,  whether,  by  the  lawd  of  Kentucky,  the  plaintiff  was  not 
bound  to  pay  to  Hefferman  and  Hargrave,  for  the  return  of  the 
fugitives.  There  is  no  doubt  of  thi^,  as  the  law  of  Kentucky 
is  explicit- on  the  subject.  If  then  the  plaintiff,  by  the  law  of 
Kentucky,  was  obliged  to  pay  the  sum,  and  if  such  obligation 
resulted  frpm  the  acts  of  the  defendant,  it  would  seem  that  the 
plaintiff  may  claim  indemnity  for  such  an  injury.  In  this  inci^ 
dental  mode- we  cannot  try  the  guilt  or  innocence  of  Hargrave 
and  Hefferman.  We  can  only  judge  of  the  acts  of  the  defend- 
ant, and  to  what  extent  he  injured  the  plaintiff.. 

Unless  you  should  be  clearly  satisfied,  gentlemen,  that  the 
defendant,  after  notice  that  the  negroes  were  Aigitives  from 
labor,  did  harbor  or  conceal  them  within  the  statute,  you  will 
find  for  the  defendant.  But  if  you  shall  find  that  the  defend- 
ant has  violated  the  law,  then  you  will  find  for  the  plaintiff  the 
damages  he  has  suffered  from  such  violation  of  the  law  and  of 
his  rights  by  the  defendant.  To  authorize  such  a  verdict,  you 
must  believe  that,  by  the  acts  of  the  defendant,  the  plaintiff  has 
been  compelled  to  pay  the  reward  stated,  and  the  other  expen- 
ses, and  also  that  he  has  lost  the  services  of  the  colored  man, 

Andrew. 

If  the  evidence  showed  that  the  defendant  had  taken  the  ne- 
groes from  the  farm  of  the  plaintiff^  in  Kentucky,  and  conveyed 
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them  through  Ohio  until  arrested,  there  would  seem  to  be  no 
doubt  of  the  piaintifi's  right  to  the  damages  he  claims.  Bot 
there  is  no  proof  that  the  defendant  took  the  negroes  from 
Kentucky.  On  the  contrary  it  appears,  by  his  owi>  confession, 
that  be  received  them  at  the  Walnut  Hilts,  near  Cincinnati. 
Still  if  you  shall  consider  the  defendant  is  liable  under  the  stat- 
ute, and  that  the  full  amount  of  the  injury  complained  of  has 
been  done  to  the  plaintiff  by  the  defendant,  it  will  be  your  duty 
to  find.accordmgly. 

Gentlemen,  in  the  course  of  the  argument  much  has  been 
said  of  slavery  in  the  abstract,  of  abolitionism,  of  associations 
with  ^the  view  of  promoting  the  abolition  of  slavery  and  of  acts 
growing  out  of  these  exciting  topics,  which  have  no  direct  can- 
nection  with  the  issues  before  you.  Citizens,  individually  or 
collectively,  have  a  right  to  express  their  opinions  and  to  dis- 
cuss any  subject  in  which  they  may  feel  an  interest.  Unpop 
ular  and  foolish  as  it  would  be  for  individuals  to  form  associa- 
tion to  alter  the  constitution  of  Ohio  and  annul  the  ordinance 
of  17  87,  so  as  to  admit  slavery  into  the  State,  yet  1  suppose  no 
one  would  question  their  right  to  do  so.  And  so  long  as  they 
should  confine  themselves  to  topics  of  discussion,  however  er- 
roneous, still  they  would  be  obnoxious  to  no  legal  penalty. 
But  if  they  should  attempt  to  subvert  the  law,  by  a  clandestine 
introduction  of  slavery  into  the  State,  every  good  citizen  would 
say  they  should  suffer  the  penalties  for  such  an  ofience.  I 
know  of  no  association  whose  avowed  object  b  to  subvert  the 
law,  unless  it  be  one  in  a  neighboring  State,  which  I  have  no- 
ticed since  the  commencement  of  this  trial,  and  which,  it  seems, 
pledges  itself  to  oppose  by  force  the  execution  of  a  certain  law. 

In  the  course  of  this  discussion  much  has  been  said  of  the 
laws  of  nature,  of  conscience,  and  the  rights  of  c(Mi8cience. 
This  monitor,  under  great  excitement,  may  mislead,  and  al- 
ways does  mislead,  when  it  urgea  any  one  to  violate  the  law. 
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Paul  acted  in  all  good  conseience,  when  he  cons^ted  to  the 
death  of  the  first  martyr;  and,  also,  when  he  bore  letters  to 
Damascus,  authorizing  him  to  bring  bound  to  Jerusalem  all 
who  called  upon  the  name  of  Jesus. 

1  have  read  to  you  the  Constitution  and  the  Act  of  Congress. 
These  bear  the  impress  of  the  nation.  The  principles  which 
they  lay  down  and  enforce  have  been  sanctioned  in  the  most 
solemn  form  known  in  our  government.  We  are  bound  to 
sustain  them.  They  form  the  only  guides  in  the  administra- 
tion of  justice  in  this  case* 

I  charge  you,  gentlemen,  to  guard  yourselves  agninst  any 
inqproper  mfluence.  You  are  to  know  the  .parties  only  as  liti- 
gants. With  their  former  associations  and  views,  discon- 
nected with  this  controversy,  you  have  nothing  to  do.  It  is 
your  duty  to  follow  the  law,  to  act  impartially  and  justly;  and 
such,  I  doubt  not,  will  be  the  result  of  your  deliberations. 


Jones  vs.  Vanzandt. 
This  case  was  decided  July  Term^  1843. 

Undsr  pteoUar  dreniMtincwa  pwnuytoiy  ebaltaifs,  bf  tht  BUM  lawi,  majr  bo  aliowtd 
to  the  plalntMr,  aftor  be  bu  •xprowed  blmnlf  satiiAed  wttb  tbe  Jnry,  and  after  two  peramp. 
t«y  cfbaUengai  banre  baaninadf  b]r  the  defbDdanU 

Amy  atrnt  aet  wbleb  intantlaiially  piaeoa  a  Ibfltive  ttom  labor  beyond  tbe  raash  oThia 
maaler,  or  la  calcalaled  to  bare  aoeb  an  eSbct,  la  a  barborlng  of  tbe  Ibfttire  wltbln  tbe 
oiatate. 

IftbaMbBdaBtbadfyillknowMga  tnmn  Uie  Mgroei,  er  ecbarwiBe,  tfaet  Umf  were  fbgl- 
three  IWNn  labor.  It  la  notiee  nnder  tbe  atatote. 

If  tbe  plaintiff  waa  aoljeeted  to  tbe  pafment  of  a  certain  reward,  by  tbe  lawa  of  Ken. 
taeky,  fbr  tbe  recorn  of  bla  alavei;  and  tbe  defendant  waa  tbe  eanae  of  bla  HabOtty  to  aneli 
payiMBt,  tbe  Jury  BMf  eenilder  It  In  tbefar  aatbuti  of  the  danaiaa. 
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Whtre  tba  ddlmdant  hu  lieai  Uw.aietiM  of  thm  Mthn  kM  cf  «4ave,  efid«BM  may  fas 
received  of  i|ie  yalue  of  meb  elave,  by  ahowing  what  hk  wrrlcei  were  worfb,  ud,  «•  eoor 
dneing  to  abow  that  fact,  for  what  fom  be  migbt  bare  been  sold. 

Tbe  Teridlet  barlog  been  rendered  on  tbe  tbird  and  ftmrth  eoanteof  tbe  deelatadoa  by  tbt 
ezpreei  direetlon  of  tbe  plaiatUT'i  eoonatf,  tbe  otber  covnia  can  not  be  referred  to  ae  iDitaia- 
iBf  tbe  verdict. 

Tbe  above  coonta  ebarge  tbe  loes  of  tbe  wrvicea  of  tbe  ilavea  for  elx  days,  and  tbe  dam- 
agea  to  wbleb  tbe  plaintiff  wai  iobjeeted. 

Tfaeee  damagee,  flnom  tbe  evMeoce,  eeold  not  eneed  alx  Mndred  dollare.  Tbe  veidlet 
wai  for  twelve  bondred  doUare,  and  la,  eonaequently,  ezeeaive. 

In  wbat  caiee  a  verdict  may  be  amended. 

Wbat  eball  eonatttute  a  good  finding  by  tbe  Jary,  and  vice  veraa. 

Under  tbe  act  of  Oble  a  coont  muat  be  ebendoned  before  tbe  Jury  retlN  to  eoaavlt  en  their 
verdict. 

Tbe  remedy  paraaed  by  tbe  plaintiff  la  founded  on  tbe  act  of  Congreea. 

Tlie  act  glvea  a  remedy  to  tbe  matter  for  tbe  injary  done  bim,  Independently  of  tbe  penal* 
ty  of  five  buBdred  doUare. 

An  averment  tbat  tbe  deAndant  baitored  and  concealed  tbe  negroes,  efter  iiotice,tbe:ttbey 
were  tbe  slavea  of  tbe  plaintiff,  and  were  fogMves  from  labor,  la  sufficient. 

Tbe  word  xeeeaped"  being  used  in  tbe  statute,  is  tbe  most  appropriate  term  to  be  used  bi 
tbe  dJBclaratton;  but  any  word  ef  equal  import  wbl  be  soffldeut. 

An  averment  '«tbat  tbe  slavea  eaeaped  fh>m  tbe  Stale  of  Kentucky  and  came  to  tbe  de- 
fendant, at  Hamilton  county.  In  tbe  Stale'and  district  aforeaaid,"  refers  to  tbe  Btaie  and  dis- 
trict last  above  named,  unless  tbe  contrary  be  clearly  ebown. 

A  declaration  founded  upon  a  statute  must  oonelnde  egalnst  tbe  form  of  tbe  statute,  ftc 

Tbe  act  of  Congress  on  tbe  eubjea  of  fugitive  slaves  is  constitutional. 

It  doee  not  conflict  wilb  tbe  ordinance  of  1787. 

Messrs.  Fox^  Southgau  and  Morris  appeared  for  the  plain- 
tiff, and  Messrs.  Chase^  T.  Morris  and  JoUiffe  for  the  defend- 
ant. 

OPINION  OF  THE  OOUST. 

This  is  a  motion  for  a  new  irial,  and,  also,  in  arrest  of  Judg- 
ment. The  jury  found  for  the  plaintiff  twelve  hundred  dollars, 
in  damages,  on  the  third  and  fourth  counts  of  the  declaration* 

The  first  ground  on  which  a  new  trial  is  asked,  is,  ^that  a 
peremptory  challenge  was  allowed  the  plaintiff,  after  he  ex- 
pressed himself  satisfied  with  the  jury,  and  after  two  peremp- 
tory challenges  had  been  made  by  the  defendant*" 
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The  statute  gives  a  right  to  each  party  to  challenge,  per- 
emptorily, two  jurors.  There  was  some  difference  of  opinion 
among  4he  members  of  the  bar. as  to  the  State  practice  on  the 
subject;  and  the. Court  thought  it  not  unreasonable  to  suffer  a 
juror  to  be  challenged  by  the  plaintifT,  under  the  above  cir- 
cumstances. One  of  his  counsel  had,  inconsiderately,  remark- 
ed, that  they  were  satisfied  with  the  jury.  Both  parties  were 
allowed,  in  this  respect, .the  right  given  them  by  the  statute, 
and  there  was  nothing  in  the  mode  of  exercising  that  right, 
which  could,  in  any  degree,  prejudice  the  cause  of  either. 

The  second  ground  assumes  that  ^the  Court  erred  in  charge 
ing  the  jury  that  it  was  not  necessary  to  prove  that  the  defend- 
ant, intentiQnally,  placed  the  colored  persons,  in  question,  out 
of  view  for  the  purpose  of  eluding  the  search  of  the  master  or 
his  agent,  in  order  to  establish  the  fact  of  concealment,  or  to 
prove  that  he  received,  sheltered,  and  placed  them  out  of  view 
for  said  purpose,  in  order  to  establish  the  fact  of  harboring, 
but  charged  that  it  was  suificient,  if  the  jury  believed  from  the 
evidence,  that  the  defendant  received  the  colored  persons  into 
his  wagon^  and  transported  them  to  Bates'  from  Walnut  Hills, 
with  intent  to  facilitate  their  escape  from  their  master." 
,  The  Court  gave  no  such  charge  as  the  above,  either  in  terms 
or  in  substance.  In  the  published  charge,  which  is  substan- 
tially correct,  the  Court  say — ^ny  overt  act  which  shall  be 
80  marked  in  its  character,  as  not  only  to  show  an  intention 
to  elude  the  vigilance  of  the  master,  but  is  calculated  to  at- 
tain such  an  object^  is  a  harboring  of  the  fugitive  in  violation 
of  the  statute.  It  is  clearly  within  the  mischief  the  statute 
was  designed  to  prevent." 

And,  again — ^to  constitute  the  offence  under  the  statute,  it 
is  not  necessary  to  incarcerate  the  fugitive  in  a  dungeon  or 
room;  if  he  be  taken  in  a  wagon  and  conveyed  from  the  shore 
of  the  Ohio  to  the  shore  of  Lake  £rie,  which  enables  him  to 
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escape  into  Canada,  I  suppose  no  one  could  doubt  that  Ae  in- 
dividual  had  made  himself  responsible.  And  if  conveying  the 
fugitive  the  whole  of  this  route  would  incur  the  penalty,  on 
the  same  principle  the  conveyance  of  him  such  a  part  of  the 
route  as  shall  cause  the  loss  of  his  services  to  the  master 
would  equally  incur  liability*^' 

The  counsel  who  make  the  motion  assume  that  the  Court 
said,  that  the  transportation  of  the  fugitives  by  the  defendant, 
in  his  wagon,  from  the  Walnut  Hills  to  Bates',  if  done  with  the 
intent  to  faciliate  their  escape  from  their  master,  was  sufficient 
to  charge  the  defendant  under  the  statute*    ( 

It  will  be  seen  from  the  printed  charge,  which,  in  this  res- 
pect, is  literally  correct,  that  the  transportation  spoken  of,  must 
be  such  as  to  cause  the  loss  of  the  services  of  the  fugitives  to  the 
master,  or  such  as  is  calculated  and  designed  to  produce  such 
a  result.  And  this  construction  of  the  statute  is  said  to  be 
not  as  strict,  as  the  nature  of  the  act  requires,  but  a  liberal 
one,  such  as  is  given  to  a  remedial  statute. 

What  shall  be  a  harboring  or  concealing  within  the  statute 
is  necessarily  a  matter  of  constructicm.  So  diversified  is  the 
conduct  of  men  and  their  devices  to  evade  tfaie  law,  that  no 
statute  could  define,  with  precision,  what  particular  acts  shall 
ccmstitute  a  harboring  or  concealing  within  its  spirit.  The 
object  of  the  statute  is,  to  prevent  such  acts  as  shall  place  the 
fugitive  beyond  the  reach  of  his  master.  The  word  harbor 
means  "to  entertain,"  **to  shelter,"  *no  secure,"  **to  secrete," 
Ho  receive  entertainment,"  to  take  shelter."  In  the  sense  of 
the  statute  it  means  a  fraudulent  receiving,  securing,  hiding, 
or  placing,  by  transportation  or  otherwise,  a  fugitive  firom 
labor  beyond  the  reach  or  knowledge  of  his  master.  The  act 
must  be  fraudulent.  That  is,  it  must  be  done  with  a  fixed  in- 
tention to  violate  the  law  by  defeating  its  object,  which  is  a 
fraud  upon  the  law  as  well  as  upon  the  rights  which  the  law 
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designed  to  protect.  In  the  language  of  the  charge,  ^the  act 
must  be  so  marked  in  its  character,  as  not  only  to  show  an  in- 
tention to  elude  the  vigilance  of  the  master,  but  such  as  is 
calculated  to  attain  that  object.* 

Now,  from  this  definition  it  would  seem  that  no  man,  who 
respects  the  laws  of  his  country,  can  be  in  danger  of  incurring 
the  penalty  of  this  act«.  It  cuts  ofl  from  no  individual  the  ex- 
ercise of  humanity*  He  may  indulge,  and  safely  indulge,  the 
better  feelings  of  his  nature,  in  sympathizing  with  the  distress- 
ed, and  in  administering  to  their  comfort.  For  his  acts  only 
is  he  amenable  under  the  law.  His  advice  to  the  fugitiye  does 
not  subject  him  to  any  penalty.  He  may  clothe  him  and 
^ive  him  food.  There  is  only  one  thing  which  the  law  pro- 
hibits him  from  doing,  and  that  is,  he  shall  not  harbor  or  con- 
ceal the  fugitive  so  as  to  defeat  the  claims  of  his  master.  He 
shall  not  deliberately  and  intentionally  violate  the  law  of  his 
country.    Any  thing  short  of  this  he  may  do. 

If  a^  individual,  under  cover  of  the  night,  shall  possess  him- 
self of  a  dozen  or  more  colored  persons,  and  concealing  them 
in  a  closely  covered  carriage,  shall,  by  a  rapid  movement, 
drive  them  from  or  near  the  place  where  such  persons  were 
held  to  service,  by  the  laws  of  the  State,  to  a  place  beyond 
the  reach  of  the  master,  could  any  one  doubt  that  such  an  act 
would  be  a  violation  of  the  law.  The  Court  and  jury  must 
determine  what  shall  amount  to  a  harboring  or  concealing 
within  the  meaning  of  the  statute,  the'  same  a3  what  shall  con- 
stitute treason,  murder,  burglary,  robbery,  and  every  other 
crime  known  to  the  law.  The  facts  are  as  various  as  the 
cases,  and  in  each  case  the  facts  must  fix  the  character  of  the 
ofience. 

I  was  not  prepared  to  hear,  in  a  Court  of  Justice,  the  broad 
ground  assumed,  as  was  assumed  in  this  case  before  the  jury, 
that  a  man,  in  the  exercise  of  what  he  conceives  to  be  a  eon- 
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scientious  duty,  may  violate  the  laiws  of  the  land.  That  no 
human  laws  can  justly  restrain  the  acts  of  men,  who  are  im- 
pelled by  a  sense  of  duty  to  God  and  their  fellow  creature. 
We  are  not  here  to  deal  with  abstractions.  We  can  not 
theorize  upon  the  principles  of  our  goyemment,  or  of  slavery. 
The  law  is  our  only  guide. 

If  convictions,  honest  convictions  they  may  be,  of  what  is 
i*ight.or  wrong,  are  to  be  substituted  as  a  rule  of  action  in  dis- 
regard of  the  law,  we  shall  soon  be  without  law  and  without 
protection.  The  pretext  for  violating  the  rights  of  those  who 
may  become  obnoxious  to  censure,  can  easily  be  assumed  and 
maintained.  And  the  same  plea  of  the  rights  of  conscience, 
and  the  high  motive  of  duty,  will  be  asserted,  however  absurd, 
every  where,  in  justification  of  wrongs.  What  one  man,  or 
association  of  men,  may  assume  as  the  basis  of  action,  may  be 
assumed  by  all  others.  And  in  this  way  society  may  be  re- 
solved into  its  original  elements,  and  then  the  governing  prin- 
cipal must  be  force.  Every  approximation  to  this  state  is  at 
war  with  the  social  compact.  If  the  law  be  wrong  in  princi- 
ple, or  oppressive  in  its  exactions,  it  should  be  changed  in  a 
constitutional  mode.  If  the  organization  of  our  government 
be  essentially  wrong,  in  any  of  its  great  principles,  change  it. 
Change  it  in  the  mode  provided.  But  the  law,  until  changed 
or  abrogated,  should  be  respected  and  obeyed.  Any  departure 
from  Uiis  inflicts  a  deep  wound  on  society,  and  is  extremely 
demoralizing  in  its  effects.  No  good  man,  in  the  exercise  of 
his  sober  judgment,  can  either  feel  or  act  in  violation  of  this 
rule. 

The  third  reason  for  a  new  trial  is,  ^that  the  Court  erred  in 
charging  the  jury  that  it  was  not  necessary,  in  order  to  estab- 
lish the  plaintiii^s  right  to  recover,  to  prove  actual  notice  to 
defendant  from  the  complainant,  or  some  one  acting  in  his 
behalf,  that  the  persons  alledged  to  be  harbored  or  concealed, 
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by  him,  were  fugitives  from  labor  within  the  iheaning  of  the 
act  of  Congress,  but  charged  that  it  was  sufficient,  if  the  jury 
should  be  satisfied,  from  the  evidence,  that  the  defendant  knew 
that  such  persons  were  fugitives  from  labor,  from  the  admis- 
sion of  the  negroes,  or  otherwise." 

The  words  of  the  law  are — if  any  person  ^shall  harbor  or 
conceal,  (a  fugitive  from  labor)  after  notice  that  he  or  she  was 
a  fugitive,  shall  forfeit,  &c«"  That  this  notice  need  not  be 
given  in  writing  is  admitted}  but  it  is  insisted  that  it  must 
come*  to  the  person  who  harbors  the  fugitive  from  the  master, 
his  agent,  or  attorney. 

I  lay  it  down  as  a  general  principle,  that  where  the  law' 
speaks  of  notice  it  is  never  necessary  that  such  notice  should 
b6  in  writing,  unless  so  required  by  the  statute,  commercial 
usage,  or  by  pradtice  of  the  Courts. 

A  notice  of  taking  a  deposition  the  statute  requires  to  be  in 
writing;  and  a  written  notice  to  the  indorser  of  ar  bill  of^  ex- 
change or  promissory  note  must  be  in  writing  by  commercial 
usage;  and  in  many  cases  written  notices  are  required  under 
rules  of  courts*  But  the  law  of  notice  is  best  illustrated,  and 
18  most  appropriate  to  the  case  m  hand,  which  applies  to  a 
purchaser  of  real  estate,  for  a  valuable  consideration,  with 
notice.  Now,  if  he  had  notice  of  a  prior  title,  at  the  time  he 
purchased,  the  law  holds  him  to  be  a  fraudulent  purchaser. 
As  in  the  case  under  consideration,  if  the  defendant  harbored 
the  fugitives  from  labor,  claimed  by  the  plaintiff,  after  notice 
that  they  were  such  fugitives,  he  committed  a  fraud  on  the 
law. 

It  is  laid  down  in  1  Gall.  41,  as  a  general  rule,  ^Uiat  what- 
ever is  sufficient  to  put  the  party  upon  inquiry  is  good  notice." 
And,  also,  ^where  a  party  has  knowledge  of  the  facts  he  has 
notice  of  the  legal  consequence  resulting  from  those  facts." 
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An  individual  who  passes  a  counterfeit  coin  does  not  violate 
the  law  unless  he  knew  it  to  be  counterfeit.  And  this  guilty 
knowledge  isabown  by  proving  that  the  same  person  passed 
similar  coins  at  other  times,  or  that  such  coins  were  found  in 
his  possession.  Now,  if  the  persons  in  question  were  fugitives 
from  labor,  and  the  defendant  had  fuU  knowledge  of  the  iact, 
is  it  important  how  this  knowledge  was  acquired.  •  Notice  is 
information.  Knowledge  is  equivalent  to  notice  in  cases 
where  it  is  not  required  to  be  in  writing. 

Yanzandt,  the  defendant,  on  the  trial  of  certain  persons  for 
kidnapping  at  Lebanon,  swore  that  he  received  these  negroes 
near  the  Lane  Seminary,  at  three  o^clock  on  Sabbath  morning, 
he  having  returned  to  that  place,  from  the  Ciucinnati  market, 
on  Saturday  evening.  That  they  were  brought  to  that  place 
in  two  carriages,  and  were  delivered  to  him  by  Mr.  Alley. 
The  cover  of  the  defendant's  wagon  was  closed  at  both  ends 
of  it  so  as  tb  attract  attention.  This  was  done,  he  stated  to 
some  of  the  witnesses,  ^to  keep  out  the  cold,"  whilst  to  others 
he  said,  4ie  started  at  three  o'clock  in  the  morning,  that  be 
might  have  the  cool  of  the  morning."  This  was  on  the  34th 
April  of  last  year. 

To  Thurman  the  defendant  said,  "he  knew  the  colored  per- 
sons in  his  wagon  were  not  free,  but  he  said  they  ought  to  be 
free."  Bates  asked  the  defendant  if  he  had  a  load  of  slaves  or 
Kentuckians;  he  replied,  "they  are  as  free  by  nature  as  you 
are."  McDonald  heard  the  defendant  say  that  he  was  not 
ashamed  of  what  he  had  done.  That  he  would  help  his  fellow 
mortals  out  of  bondage.  He  said  the  colored  persons  were 
free  by' the  constitution.  To  Hargrave  he  observed — ^^if  you 
had  not  interfered  the  negroes  would  then  have  been  free,  but 
now  they  are  slaves,  or  in  bondage." 

Now,  taking  into  view  the  manner  in  which  the  slaves 
were  received;  the  time  of  night;  the  rapid  manner  in  which 
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thej  were  driven,  six  or  seven  miles  beyond  the  residence  of 
the  defendant;  and  the  attempt  to  escape  from  his  pnrsuers  by 
running  his  horses;  the  manner  in  which  his  wagon  was  cover- 
ed, and  his  own  confessions  that  the  fdgitives  were  slaves,  no 
one  of  sane  mind  can  doubt  that  he  had  full  notice  that  the 
colored  persons  were  fugitives  from  labor.  And  that  he  io* 
tended  to  place  them  beyond  the  reach  of  pursuit  seems  to  be 
equally  clear. 

Now,  whether  the  law  of  Congress  be  politic  or  not,  is  not 
a  question  for  the  Court*  They  are  bound  to  execute  it«  To 
require  a  notice,  verbal  or  written,  to  the  person  who  harbors 
slaves  before  be  is  responsible,  under  the  law,  from  the  owner 
or  his  agent,  would,  in  effect,  strike  ^e  law  from  the  statute 
book.  It  would  be  unreasonable  and  impracticaUe.  It  would 
be  agaiAst  all  the  analogies  of  the  law. 

No  one  can  look  at  the  facts  of  this  case  with  an  honest  en- 
deavor to  carry  out  and  give  effect  ^  to  the  law,  who  can,  it 
would  seem  to  me,  doubt  on  this  subject.  No  individual  is 
responsible  tinder  the  law,  unless  he  has  a  full  knowledge  that 
the  persons  harbored  are  ibgitives  from  labor,  and  he  so  dispo* 
ses  of  them,  as  to  place  them  beyond  the  reach  of  their  pursu- 
ers, or  as  may  be  calculated  to  elude  pursuit.  The  act  must 
be  an  intentional  fraud  upon  the  law,  by  an  utter  disregard  of  its 
provisions.  No  law-abiding  citizen  need  fear  a  liabHity  under 
this  statute. 

The  third  grouild  of  the  motion  is,  ^that  the  Court  erred  in 
charging  the  jury  that  the  plaintiff  was  entitled  to  recover  from 
the  defendant,  by  way  of  damages,  the  sum  of  four  hundred 
and  fifty  dollars,  paid  as  a  reward  given  by  a  statute  of  Ken- 
tucky to  the  individuals  who  forcibly  stopped  the  defendant  on 
the  highway  in  Ohio,  seized  the  colored  persons  in  question 
and  carried  them  out  of  the  State  of  Ohio  into  the  State  of 
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Kentucky,  without  legal  process  and  without  any  authority  or 
request  from  the  claimant  or  his  agent  or  attorney." 

On  this  question  the  Court  had  nothing  to  do  with  the  ille- 
gal conduct  of  Heflerman  and  Hargrave,  who  took  the  slaves 
from  the  defendant.  They  were  not  upon  their  triaL  and  we 
could  not  inquire  whether  their  acts  were  legal  or  otherwise. 
The  only  inquiry  was,  whether^  by  the  acts  of  the  defendant, 
the  plaintiff  had  been  compelled  to  pay  the  above  sum.  The 
matter  of  fact  was  left  to  the  jury,  and  no  doubt  can  be  enter- 
tained by  the  Court  that  if  the  payment  of  the  money  resulted 
from  the  acts  of  the  defendant,  the  jury  very  properly  included 
it  in  their  verdict. 

This  question  did  not  arise  under  the  law  of  Ohio,  but  under 
the  law  of  Kentucky.  The  plaintiff  was  subject  to  the  law  of 
Kentucky,  and  that  law  imposed  the  duty  on  him  to  pay,  as  a 
reward,  the  above  sum  to  those  who  should  return  his  slaves, 
who  had  escaped  from  his  service. 

.  Th^  plaintiff  was  only  entitled  to  recover  in  this  case  for  the 
injury  which  had  beeA  done  him  by  the  defendant.  And  this 
injury,  so  far  as  this  item  is  concerned,  is  measured  by  the  law 
of  Kentucky.  Now,  could  any  thing  be  more  preposterous 
than  to  hold  that  the  plaintiff,  if  entitled  to  recover,  should  not 
recover  the  above  dan^age,  because,  by  the  laws  of  Ohio,  Heffei^ 
man  and  Hargrave  could  not  have  recovered  the  reward  which 
was  unquestionably  given  to  them  by  the  law  of  Kentucky. 
In  regard  to  this  reward  the  plaintiff  was  subject  ro  the  law  of 
Kentucky,  and  not  to  the  law  of  Ohio.  The  reward  was  paid, 
necessarily  and  legally  paid,  under  the  Kentucky  statute. 
Whether  the  payment  of  this  reward  resulted  from  the  acts  of 
the  defendant  wks  a  question  exclusively  for  the  jury. 

The  Court,  it  is  alledged,  also,  ^erred  in  chai^ging  the  jury 
that  the  plaintiff  was  entitled  to  recover  the  market  value  of 
Andrew,  if  they  should  believe  upon  the  evidence  that  he  es- 
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caped  in  consequence  of  the  harboring  and  concealing  by  the 
defendant." 

The  Court  chained  the  jury  that  ,if  they  believed,  from  the 
evidence,  thpt  the  services  of  the  boy,  Andrew,  were  lost  to 
the  plaintiff  through  the  acts  of  the  defendant,  that  they  should 
give  the  value  of  his  services.  And  they  called  the  attention 
of  the  jury  to  one  or  more  witnesses  who  said  the  services  of 
the  boy  were  worth  six  hundred  dollars,  and  that  he  could  have 
been  sold  for  that  sum*  It  is  presumed  that  a  slave  is  alway% 
purchased  in  reference  to  his  services*  His  servipes  are  bought 
and  sold  when  the  slave  is  bought  and  sold.  They  both,  under 
the  laws  of  Kentucky,  mean  the  same  thing.  It  was,  however, 
to  the  value  of  the  services  of  the  boy  that  the  attention  of  the 
jury  was  particularly  directed.  As  to  the  sixth  ground  no  re- 
marks are  necessary. . 

The  seventh  reason  is,  that  the  verdict  is  against  evidence* 

And  first,  it  is  contended  ^Hhat  there  waa  no  evidence  that  the 
escape  of  Andrew  was  occasioned  by  the  act  of  the  defendant*^' 

This  point  was  fully  and  fairly  left  to  the  jury*  It  was  not 
a  matter  for  the  Court*  Andrew  was  received  among  the  other 
slaves,  by  the  defendant,  according  to  his  own  confession, 
from  Alley,  at  Walnut  Hills,  at  three  o'clock,  on  Sabbath  morn- 
ing; he  was  transported  with  the  other  negroes  until  the  wag- 
on was  arrested,  when  Andrew  escaped*  He,  it  seems,  drove 
the  wagon  at  least  a  part  of  the  route* 

Vanzandt  swore  in  the  trials  at  Lebanon,  that  ^he  did  not 
know  where  the  negroes  were  from  or  where  they  were  desi- 
rous of  going*"  But  from  the  circumstance  of  his  receiving 
them  at  three  o'clock  in  the  morning,  from  another  individual 
who  conveyed  them  to  the  Walnut  Hills  in  two  carriages,  at 
that  unusual  hour,  the  jury  may  have  preaumed  that  the  de- 
fendant and  Alley  acted  in  concert*  That  there  was  strong 
ground  for  this  presumption  no  one  will  deny*    And  if  this 
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concert  existed,  it  would  make  the  defendant  responsible  for 
the  loss  of  the  services  of  this  boy.  In  any  point  in  which  the 
question  may  be  considered,  the  Court  cannot  say  that  the  ver- 
dict, in  this  respect,  was  against  evidence;  or  that  it  was  not 
founded  on  facts  and  circumstances  which  the  jury  had  a  right  to 
weigh  and  determine. 

And  this  answer  will  equally  apply  to  the  alledged  want  of 
evidence  to  show  that  the  expenses  of  the  recapture  resulted 
^om  the  defendant's  conduct. 

The  eighth  ground  is,  ^Hhat  the  damages  ate  excessive." 
And  first,  it  is  contended  ^that  the  liability  to  pay  the  re- 
wards of  recapture  was  incurred  in  consequence  of  the  escape, 
and  did  not  spring  from  any  act  of  the  defendant."    This,  in 
another  form,  has  already  been  sufficiently  considered* 

In  the  second  place  it  is  urged  ^that  only  the  value  of  the  ser- 
vices of  the  colored  people,  between  their  recaption  by  the  de- 
fendant and  their  restoration  to  their  master,  should  have  been 
taken  into  consideration  by  the  jury." 

The  jury  had,  undoubtedly,  a  right  to  take  into  considera- 
tion the  value  of  the  services  of  the  boy,  Andrew,  if,  from  the 
evidence,  they  believed  these  services  had  been  lost  io  the 
plaintiff  by  the  acts  of  the  defendant.  And  there  is  no  doubt 
that  they  did  estimate  in  their  verdict  the  value  of  those  servi* 
ces.  But  a  difficulty  arises,  in  regard  to  the  damages,  from  the 
counts  on  which  the  verdict  was  rendered. 

The  verdict  was  given  on  the  third  and  fourth  counts  of  the 
declaration.  These  counts  go  for  the  loss  of  the  services  of 
the  slaves  six  days,  and  in  the  third  count  is  supek^dded  ^and 
the  plaintiff  was  thereby  put  to  great  trouble  and  cost  in  recov<> 
ering  the  slaves."  On  the  seven  other  counts  there  was  no 
finding  by  the  jury.  The  first,  sixth,  seventh  and  eighth  counts 
were  abandoned  on  the  trial;  and  the  Court  instructed  the  jury 
there  wtui  no  evidence  under  the  fifth  count.    That  count 
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charged  the  defendant  with  obstructing  the  arrest*  And  the 
plaintiff  now  asks  that  all  the  counts  except  the  third  and 
fourth,  on  which  the  jury  have  found,  be  entered  upon  the  re- 
cord as  having  been  abandoned.  The  second,  fifth  and  ninth 
counts,  were  not  abandoned. 

Where  a  mistake  is  made  in  recording  the  verdict,  theCourt 
may  amend  by  the  Judge's  notes.  2  Strange  1197«  3  Term 
749,  or,  by  the  notes  of  the  clerL  1  Salk.  47,  51.  So,  where 
part  of  the  plaintiff's  claim  is  good  and  part  bad,  and  the  jury 
find  entire  damages,  if  it  appear  from  the  Judge's  notes,  that 
damages  were  given  only  for  the  part  which  wa^  good,  the 
Oourt  will  allow  the  postea  to  be  amended.  2  John*  cases  17* 
So,  where  one  count  in  a  declaration  is  good  and  the  others 
bod,  if  the  judge  certify  that  th6  evidence  applied  solely  to  that 
count,  &c.,  the  verdict  may  be  amended  by  applying  it  to  the 
good  count*     1  Gaines  381.     11  John.  98. 

In  Rockseller  v.  Donnelly^  8  Cowen,  653,  the  Court  of  Errors 
held,  that  the  verdict  on  one  out  of  eeveral  issues,  if  the  finding 
comprise  the  whole  merits,  is  not  error.  That  a  mistake  in  not 
entering  a  verdict  on  all  the  issues  may  be  amended,  or  passed 
over  on  error  as  actuallv  amended.  12  Wend.  215.  After  a 
general  verdict  upon  ihe  counts,  one  good  and  the  other  bad, 
and  after  a  reversal  of  the  judgment  lor  such  cause  the  postea 
will  be  suffered  to  be  amended  so  as  to  have  the  verdict  enter- 
ed upon  the  good  count  only  where  it  appears  the  evidence  ap- 
I>lied  to  both  counts*  ' 

The  rule  established  in  New  York  is  somewhat  different  from 
the  English  rule.  In  1  L*  Raym.  324^  it  is  laid  down  that  a 
verdict  must  comprehend  the  whole  issue  or  issues  submitted 
to  the  jury  in  that  particular  cause,  otherwise  the  judgment 
founded  upon  it  may  be  reversed.  In  Sanford  v.  Porter^  1  H* 
Bl.  it  is  said  the  Court  have  no  authority  to  amend  or  alter  the 
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verdict  actually  found  by  the  jury  in  point  of  substance.  But 
a  mistake  in  entering  the  verdict  will  be  corrected. 

In  3  WheaU  321,  it  is  said,  a  verdict  is  bad  if  it  varies  from 
the  issue  in  a  substantial  matter,  or  if  it  find  only  a  part  of  that 
which  is  in  issue;  this  rule  results  from  the  nature  and  the  end 
of  pleading,  although  the  Court  may  give  form  to  a  general 
finding  so  as  to  make  it  harmoniste  with  the^  issue,  yet  if  the 
finding  is  different  from  the  issue  or  is  confined  to  a  part  only 
of  the  matter  in  issue,  no  judgment  can  be  rendered  on  the  ver- 
dict. 

In  Bac.  Ab.,  tide.  Verdict,  letter  L,  it  is  said,  if  part  of  the 
issue  be  insensible,  the  verdict,  notwithstanding  it  is  a  general 
one,  is  good;  but  if  part  of  the  issue  which  is  sensible  be  insuf- 
ficient in  law  and  the  verdict  be  a  general  one,  it  is  bad.  lb. 
letter  M.  If  a  verdict  only  find  patt  of  the  issue  and  be  silent 
as  to  the  residue,  it  is  bad  even  for  that  part  tirhich,  if  it  had 
stood  alone,'Would  have  been  well  found;  because  the  jury  have 
failed  in  their  duty,  which  was  to  find  the  whole  that  is  in  issue. 
In  Clark  ei  al.  v.  Jrwm^  9  Ohio  Rep.  1 32,  the  Court  say  the 
verdict  in  the  case  below  was  a  general  one  of  not  guilty.  The 
jury  did  not  pass  upon  the  issues  joined  by  two  of  the  defend- 
ants. This  has  heretofore  been  held  asuflScient  ground  for  re- 
versing the  judgment.    5  Ohio  R.  227. 

By  the  ISlst  section  of  ihe  practice  act,  SwanVstat.  684,  it 
is  provided,  ^that  where  there  are,  in  a  declaration,  several 
counts,  any  one  or  more  of  which  shall  be  defective  and  the 
residue  good  and  entire  damages  are  given,  the  verdict  shall  be 
good  and  effectual  in  law,  provided  the  plaintiff*,  before  the  jury 
retire  from  the  bar,  apply  to  the  Court  to  instruct  the  jury  to 
disregard  such  defective  count  or  counts.'^  And  by  the  142d 
section  of  the  same  act,  where  some  counts  are  defective,  and 
a  general  verdict,  the  Court  may  render  judgment  on  the  good 
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eouots*  These  statutes  are  nat  in  force  in  this  Courts  as  they 
have  nerer  been  adopted  by  Congress  or  the  Court. 

The  case  in  8  Cowen^  above  cited,  is  the  only  one  in  point, 
and'  that  considers  the  finding  of  the  jury  for  the  plaiftliff  on  a 
part  of  the  counts,  is  a  virtual  finding  for  the  defendant  on  the 
other  counts.  '  But  the  correctness  of  this  rule  is  doubted 
when  the  counts,  like  the  declaration  under  consideration,  coUp 
tains  distinQt  grounds  of  action.  In  the  fifth  count  the  defend- 
ant  is  charged  with  hindering  an  arrest  of  the  fugitives,  by  the 
agents  of  the  plaintiff.  In  the  ninth  count  the  defendant  is 
charged  with  having  harbored  the  boy,  Andrew,  &c,  by  which 
his  services  were  entirely  lost  to  the  plaintiff.  Now  can  the 
Coart  amend  the  verdict  by  entering  not  guilty  on  these  two 
counts^  It  is  not  a  formal  amendment,  though  the  objection 
may  seem  to  be  technical. 

That  the  jury  found  the  full  value  for  the  services  of  Andrew 
is  clear,  and  yet  such  finding,  it  would  seem,  can  only  be  sus- 
tained under  the  ninth  count.  Damages  under  the  third  and 
fourth  counts  can  only  be  assessed,  for  the  expenses  incurred 
by  the  plaintiff  in  the  recaption  of  his  slaves,  and  for  the  loss  of 
their  services,  which  is  stated  to  have  been  six  days  in  both 
the  counts.  If  the  Court  then  shall  enter  an  abandonment  of 
the  ninth  count,  I  cannot  see  how  this  verdict  can  be  sustained* 
Though  it  doeis  not  aid  the  plaintiff  as  the  jury  have  not  passed 
uponiU 

It  is  said  that  in  an  action  of  tort  the  Court  will  seldom,  if 
ever,  grant  a  new  trial,  on  account  of  excessive  damages.  But 
the  data  on  which  the  damages  were  estimated  in  this  case 
were  distinct  items  of  expense  or  loss^  estimated  by  the  wit- 
nesses in  dollars.  The  jury  were  instructed,  if  they  found  for 
the  plaintiff,  that  th^e  was  nothing  in  the  case  which  called 
for  exemplary  damages.  So  it  would  seem  whether  the  counts 
not  embraced  by  the  verdict  be  abandoned  or  not,  that  there 
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are  great  dliBculties  in  sustaining  the  verdict*  The  damages 
found  are  double  the  sum  which  in  any  view  the  jury  could 
take*  under  the  third  and  fourth  counts,  should  have  been  giv- 
en* Under  the  ninth  count,  so  far  as  the  verdict  is  concerned, 
it  might  have  been  sustained* 

I  will  take  a  very  concise  view  of  the  reasons  in  arrest  of 
the  judgment* 

It  is  contended  that  no  action  is  given  to  the  master,  by  the 
act  of  Congress,  except  that  to  recover  the  penalty  of  five 
hundred  dollars. 

The  latter  part  of  the  4th  section  of  the  act  declares,  that  if 
any  person  ^shall  harbor  or  conceal  a  fugitive  from  labor,  after 
notice  that  he  or  she  was  a  fugitive  from  labor,  such  person 
shall,  for  such  offence,  forfeit  and  pay  the  sum  of  five  hundred 
dollars;  which  penalty  may  be  recovered  by,  and  for  the  bene- 
fit of  such  claimant,  by  action  of  debt,  in  any  court  proper  to 
try  the  same,  saving,  moreover,  to  the  person  claiming  such  la- 
bor  or  service,  his  right  of  action  for,  or  on  account  of  the  said 
injuriesw'^ 

Now  it  must  be  admitted  that  on  the  principles  of  the  com- 
mon law,  the  plaintifi* could  not  sustain  this  action*  It  is  found- 
ed upon  the  statute,  under  the  constitution*  And  as  it  is  a 
statutory  remedy,  it  must  clearly  exist  and  be  strictly  pursued* 

The  saving  of  the  right  of  action  to  the  claimant,  is  in  the 
nature  of  a  proviso,  and  to  understand  it  every  part  of  the  stat- 
ute which  is  connected  with  it  must  be  considered* 

The  third  section  provides  the  mode  of  recovering  a  fugitive 
from  labor*  The  fourth  section  declares  what  acts  shall  c<»i- 
stitute  oflfences,  for  either  of  which  the  claimant  may  recover, 
as  a  penalty,  five  hundred  dollars* 

It  is  made  an  oflence  to  obstruct  or  hinder  the  claimant,  his 
agent  or  attorney,  in  arresting  the  fugitives,  or  to  rescue  him 
after  the  arrest*    It  also  subjects  an  indiiridual  to  the  penalty, 
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who  shall  harlbor  or  conceisil  -the  fugitive,  after  notice  that  he  is 
a  fugitive  from  labor;  saving,  moreover,  t6  the  complainant  a 
right  of  action  for,  or,  on  account  of,  the  said  injuries,  or  either 
of  them. 

The  injuries  are  defined,  and  the  penalty  provided;  but  this 
penalty,  though  given  to  the  claimant,  is  given  as  a  penalty,  and 
not  to  indemnify  him  for  the  injuries  received.  For  these,  or 
any  one  of  them,  a  right  of  action  is  Saved.  The  form  of  the 
action  was  not  saved  or  given,  for  that  existed  before,  as  a 
means  of  redress  for  a  wrong  done*  But  it  was  the  ground  of 
action  which  was  saved,  notwithstanding  the  penalty  inflicted* 
The  statute,  under  the  Constitution,  defined  the  rights  of  the 
master,  and  provided  a  mode  by  which  his  fugitive  slave  m^bt 
be  reclaimed.  Now,  this  was  a  right' created  by  the  Gonstito- 
tion  and  the  law.  Under  the  institutions  of  Ohio,  this  right 
has  no  other  foundation  than  the  Constitution  and  act  of  Con- 
gress. But,  under  these,  it  is  a  right,  substantive  and  import- 
ant. And,  for  an  obstruction  in  the  exercise  of  this  right,  by 
hindering  an  arrest  of  the  fugitive,  by  rescuing  him,  by  harbor- 
ing or  concealing  him,  whereby  an  injury  is  done  to  the  master, 
his  right  of  action  is  saved.  The  acts  prohibited  are  unlawful, 
because  the  law  punishes  them,  and  saves  a  right  of  action  to 
the  claimant,  for  the  injury  done — the  same  injury  for  which 
the  penalty  may  be  exacted.  This  is  the  plain  meaning  of  the 
statute. 

The  objection  that,  as  no  action  lay  at  common  law  for  the 
injury,  and  none  being  expressly  given  by  statute,  the  action 
can  not  be  maintained,  is  wholly  unsustainable.  The  statute 
creates  the  rights  and  declares  what  shall  constitute  the  wrong; 
and,  for  the  redress  of  every  wrong,  the  common  law  gives  a 
remedy.  It  was  only  necessary  for  the  statute  to  declare, 
having  provided  a  penalty,  that  it  should  not  bar  a  remedy,  by 
action,,  for  the  injury  done. 
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It  18  alledged,  as  a  reason  in  arrest  of  the  judgment,  ^  thai 
the  third  and  fourth  counts  of  .the  declaration,  op  which  the 
verdict  is  rendered,  are  both  bad.  The  third,  because  it  con- 
tains no  sufficient  averment  oi  escape  or  notice;  the  fourth^ 
because  it  contains  no  sufficient  averment  of  notice,  and  does 
not  conclude  against  the  form  of  the  statute." 

The  averments  of  escape,  in  both  counts,  are  substan* 
tially  the  same.  In  the  third  count,  after  stating  the  names  of 
the  slaves,  and  ownership  of  the  plaintiff,  and  that,  under  the 
laws  of  Kentucky,  they  were  bis  property,  and  owed  him  aerv- 
iee,  and  were  held  to  labor,  it  is  stated  that  they  unlawfdly, 
wrongfully  and  unjustly,  without  the  license  or  consent,  and 
against  the  will  of  the  plaintiff,  departed  and  went  away  i^rom, 
and  out  of,  the  service  of  the  plaintiff,  at  Boone  county,  and 
the  State  of  Kentucky,  and  came  to  Hamilton  county,  in  the 
State  and  district  aforesaid;  yet  the  said  defendant,  after  notice 
that  the  said  persons  were  the  slaves  of  the  plaintiff,  and  fugi- 
tives from  labor,  but  contriving,  &c.,  then  and  there,  to  wit:  at 
the  county  and  the  district  aforesaid. 

The  notice  is  here  sufficiently  alledged,  and,. also,  that  the 
colored  persons  owed  service  to  the  plaintiff,  under  the  laws 
of  Kentucky.  It  need  not  to  have  been  averred  that  they 
were  slaves,  &c.;  but  this,  being  a  stronger  language  than  the 
act  requires,  does  not  vitiate  the  oount.  There  is,  however, 
an  important  defect  in  the  allegation,  of  their  escape.  The 
word  escape  is  used  in  the  statute,  and  could,  undoubtedly,  be 
most  appropriately  used  in  the  declaration;  but  other  and 
equivalent  words  may  answer;  and  ^uch  words,  I  think,  are 
found  in  these  counts.  Without  the  license  or  consent,  and 
against  the  will  of  the  plaintiff,  the  slaves  departed;  and,  it  is 
averred,  that  the  defendant  had  notice,  before  he  harbored 
them,  that  they  were  fugitives  from  labor.  But  to  what  place 
did  they  escape?    The  words  of  the  act  are — **  when  a  person. 
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held  to  labor  in  any  of  the  United  States,  &c.,  under  the  laws 
thereof,  shall  escape  into  any  other  of  the  said  States,"  &c* 
Now,  the  allegation  in  this  count,  is,  that  the  slaves  escaped 
from  Boone  county,  and  the  State  of  Kentucky^  and  came  to 
the  defendant,  at  ^*  Hamilton  county,  in  the  State  and  4iatrict 
aforesaid."  What  State  and  district  aforesaid?  The  gram- 
matical  refereiK^  is  to  the  State  and  district  last  above  named. 
The  State  of  Ohio  is  not  named  in  the  cotint;  and  the  words, 
^Hamilton  county,"  are  not  a  sufficient  designation.  The  di- 
rect reference  then,  is,  to  the  State  of  Kentucky,  which,  by 
Ae  law,  is  a  district;  and,  in  this  view,  there  is  no  escape  al- 
ledged  within  the  statute. 

In  the  second  count,  which  has  been  abandoned,  the  slaves 
are  alledged  to  have  departed  and  went  aw^ay  from  the  plaintifl, 
and  out  of  his  service,  at  said  Boone  county^  and  came  to  the 
defendant,  at  ^Hamilton  county,  in  the  State  of  Ohio,  and  the 
district  aforesaid."  The  first  count,  which  has  also  been  aban- 
doned, being  founded  on  the  common  law  for  enticing  away 
the  slaves,  the  venue  is  laid  under  a  vide  licit,  ^  in  the  district 
of  Ohb,  as  aforesaid."  There  is  no  district  of  CSiio  alledged,  to 
which  this  allegation  could  refer,  unless  it  be  in  the  title  of  the 
count,  as  a  caption  to  the  declaration. 

This  action  being  founded  on  the  statute,  great  strictness  is 
required.  A  good  ground  of  recovery  must  be  shown,  if  not  in 
the  words  of  tlie  statute,  in  evefy  material  circumstance.  And 
i(^  in  the  language  of  the  statute,  the  slaves  did  not  escape  from 
erne  State,  where  they  were  held  to  labor,  into  another  State, 
the  action  can  not  be  sustamed.  The  title,  as  set  out,  would 
seem  to  be  defective.  And  this  is  not  cured  by  a  verdict.  I  en- 
tertain great  doubts  whether  the  reference  to  the  preceding 
counts,  as  regards  the  escape,  can  make  good  the  third  count. 
At  least,  there  is  great  uncertainty  in  the  refer^ioe. 
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A  reference  to  the  margin  may  be  sufficient  for  the  venae, 
but  the  allegation  under  consideration  is  a  part  of  the  title. 
The  fourth  count,  in  this  respect,  is  liable  to  the  same  exception 
as  the  third.  But  there  is  another  exception  taken  to  the  fourth 
count — ^that  it  does  not  conclude  against  the  form  of  the 
statute.'' 

Mr.  Chitty,  1  PI.  246,  says:  ^  If,  however,  an  ofience  be  crea- 
ted by  a  statute,  and  a  penalty  be  inflicted,  the  mere  statement 
of  the  facts  constituting  the  ofience  will, be  insufficient,  for  there 
must  be  an  express  reference  to  the  statute,  as,  by  the  words, 
^contrary  to  the  form  of  the  statute,'  in  order  that  it  may  at>pear 
that  the  plain tifi*  grounds  his  case  upon,  and  intends  to  bring  it 
within,  the  statute."  In  405  he  further  remarks:  ^It  is  mate- 
rial, in  all  cases,  that  the  ofience  6r  act  charged  to  have  be^ 
committed,  or  Omitted  by  the  defendant,  appear  to  have  been 
within  the  provision  of  the  statute;  and  all  circumstances  ne- 
cessary to  support  the  action  must  be  alledged." 

This  principle  is  fully  sustained  by  Mr.  Justice  Story,  in  the 
case  of  Smilh  v.  The  United  States,  1  Gali.  261;  and,  also,  in 
Searsj  Jun.  v.  United  States,  1  Gall.  367.  He  says  ^  the  of- 
fence charged  in  the  declaration,  is  not  alledged  to  be  contrary 
to  the  form  of  any  statute.  The  necessity  of  such  averment, 
in  an  action  founded  upon  a  penal  statute,  is  abundantly  sup- 
ported by  authority."     1  Saund.  135,  n. 

These,  it  is  true,  were  penal  actions;  or,  actions  brought  to 
recover  the  penalty  given  in  the  statute.  The  same  degree  of 
strictness  may  not  be  essential,  in  an  action  for  damages,  under 
a  statute.  But  if  the  action  be  founded  exclusively  upon  the 
statute,  and  can  not  be  maintained  at  common  law,  a  reference 
to  the  statute,  as  showing  the  right  of  the  plaintiff*,  it  seems  to 
me,  is  essential.  The  defendant  is  charged  with  harboring  the 
slaves  of  the  plaintiff*,  who  had  escaped  from  his  service  in 
Kentucky.    But  the  wrong  charged  is  no  legal  wrong,  except 
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as  it  is  made  eo  by  statute;  and  the  fourth  count  does  not 
refer  to  the  statute.  The  statute  is  a  public  one,  but  it  is  the 
foundation,  and  the  only  foundation,  of  the  plaintiff's  right.  It 
may  not  be  necessary  to.  adopt  the  formal  conclusion,  as  was 
held  necessary  in  the  above  cases,  where  the  action  was  brought 
for  the  penalty.  Bnt,  it  seems  to  me,  that  the  declaration  must 
refer  to  the  statute,  as  an  essential  part  of  the  plaintiff's  right. 
I  have  not  had  time  to  look  into  the  authorities  extensively  on 
this  point;  but  I  think  from  analogy,  and  the  reason  of  things, 
the  fourth  count  is  defective  in  this  particular. 

The  constitutionality  of  the  act  of  Congress  is  questioned, 
on  the  ground  that  the  sixth  article^of  the  cbmpact,  in  the  Or- 
dinance of  1787,for  the  government  of  the  Northwestern  Ter- 
ritory, provides  ^  that  any  person  escaping  into  the  Territory, 
from  labor  or  service,  is  lawfully  claimed  in  any  one  of  the 
original  States,  such  fugitive  may  be  Ic^wfuHy  reclaimed,  and 
conveyed  to  the  person  claiming  his  or  her  labor  or  service,  as 
aforesaid."  This,  it  is  insisted,  is  paramount  to  the  act  of  Con- 
gress, and  imposes  no  obligation  on  this  State  to  deliver  up  a 
fugitive  from  labor,  except  when  claimed  by  a  ^citizen  of  one  of 
the  original  States. 

The  six  articles  of  this  Ordinance  are  declared  to  be  ^^  a  com- 
pact betiween  the  original  States,  and  the  people  and  States  in 
the  said  Territory,  and  forever  to  remain  unalterable,  unless  by 
common  consent."  The  act  of  Congress,  respecting  fugitives 
from  labor,  does  not  conflict  with  the  above  provision.  It  does 
not  purport  to  repeal  the  article,  nor  to  modify  it.  A  new  and 
substantive  provision  is  adopted,  which  carries  out  the  principle 
of  the  Ordinance.  And  it  extends  the  right  of  claimants  to  the 
new  Slates.  The  Ordinance  does  not  prohibit  this.  It  is,  in- 
deed, carrying  out  its  spirit  and  intention.  For  it  can  hardly 
be  supposed  that  Congress,  in  adopting  the  Ordinance,  could 
have  intended  to  secure  rights,  in  regard  to  claiming  fugitives 
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^  from  labor,  to  the  citizens  of  the  original  States,  which  should 
not  be  extended  to  the  citizens  of  all  the  States.  I  deem  it 
unnecessary  to  consider  this  subject  at  large;  and  1  will  only 
say,  OS  there  is  no  repugnancy  between  the  act  of  Congress 
and  the  abore  article,  I  do  not  see  how,  if  the  Ordinance  retains 
its  full  force,  the  act  can  be  unconstitutional,  upon  the  ground 
assumed. 

As  a  motion  for  a  new  trial  was  first  in  order,  and  as  the 
third  and  fourth  counts,  on  which  the  jury  found  their  verdict, 
claim  only  compAsation  for  the  loss  of  the  services  of  the 
slaves  for  sir  days,  and  an  indemnity  for  the  expenses  to  which 
the  plaintiff  had  been  subjected  by  the  acts  of  the  defendant, 
which  do  not,  from  the  evidence,  exceed  six  hundred  dollars, 
and,  as  the  verdict  rendered  was  for  twelve^  hundred  doUacs,  I 
feel  bound  to  set  aside  the  verdict* 

In  the  ninth  count,  the  plaintiff  claims  for  the  entire  loss  of 
the  services  of  Andrew;  but  as  the  jury  did  not  find  under  this 
count,  and  it  has  been  abandoned,  it  must  be  considered,  for 
the  purposes  of  this  motion,  as  stricken  fi^om  the  record. 

A  new  trial  is  granted  at  the  costs  of  the  defendant. 
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ABATEMENT, 
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A  suit  having  been  commenoed  in  this  Oourtyid  not  abated,  by  an  at- 
-   tachment  rabeequently  issued  in  4he  State  Couzt*    CampbeU  v. 

ACTION. 

On  a  bond  payable  by  instalments,  debt  can  not  be  sustained  ttntil 

they  shall  ali  become  due.     Fontaine  y.  Aretia^  127. 
JBtti,  if  the  payment  be  secured  by  a  penalty,  debt  may  be  brought. 

n. 

Where  there  is  no  penalty,  coyenant  is  the  proper  actioji.for  the  in- 
stalments on  a  l)ond,  or,~  assurapsii;,  if  the  instalments  be  due  by  a 
simple  contract.    15. 

Where  a  note  is  given  to  A,  B,  C,  D,  E,  F  or  Gr,  either  of  the  prom- 
isees may  Sue  in  his  own  name.    Spauldmg  v.  EfaanM^  139. 

Tho  promise  to  pay,  is,  to  either  of  the  promisees.    lb» 

The  acceptance  of  a  bill  is  evidence  thkt  so  much  money  was  due  by 
theaceeptor,  to  the  drawer,  under  the  money  counts.  jBen/ammv. 
.  riWman,  «1S. 

If  the  plaintiff  fail  to  prove  the  special  contract,  he  n^y  recover  on 
the  general  counts.    Ame»  v.  Le  Rue^  216. 

AFFIDAVIT. 

A  plea  of  the  general  issue  to  an  action  founded  upon  a  written  in- 
strument,  by  the  rule  of  Court,  must  be  sworn  to.  Tkomat  v. 
Clarke  194. 

80  . 
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AGENT. 

An  agent  may  withhold  the  deli  very  of  an  article  purchased  by  him 
on  credit,  until  he  sliaU  be  paid  for  the  same.  JUaUheto*  y.  Jien- 
edger,  145. 

A  factor  has  a  lien  for  all  advances  on  account  x>f  his  principal,  for 
balances  due,  or  liabilities  incurred.    lb. 

But  this  lien  is  special,  and  connected  with  the  possession  of  the 
property.    76. 

If  the  property  be  delivered  up,  theJien  is  gone.    lb. 

But  if  the  factor  still  controls  the  property,  the  lien  is  not  relinquished. 
lb. 

An  agency,  as  against  an  individual,  may  be  proved  by  his  acts  and 
declarations.     Piail  v.  Oliver  et  al.j  267. 

A  declaration  in  debt  on  simple  contract,  is  bad,  if  it  alledge  the  de- 
fendant promised  to  pay.    JHeiailfv.  /2o6tn#on,  363. 

The  word  agreed,  instead  of  promised,  should  be  used.    lb. 

Though  the  declaration,  in  other  respects,  have  the  form  of  debt,  yet, 
if  it  alledge  a  promise,  it  has  the  form  of  assumpsit,  and  not  of 
debt.    lb. 

APPEAL. 

An  appeal  from  the  District  to  the  Circuit  Court,  mulst  be  taken  to 
the  next  Circuit  Courti     UhUed  SicLia  v*  Jfaynet,  155. 

Appeals,  as  above,  are  pnly  allowed  in  cases  of  admiralty  and  mari- 
time jurisdiction.    lb. 

All  other  cases  must  be  removed  by  writ  of  error.    lb, 

APPLICATION  OF  PAYMENTS. 

The  general  doctrine  as  to  the  Application  of  payments,  is,  that  if  the 
debtor  fail  to  apply^  them,  the  Government  may  do  so.  If  botii  fail, 
the  law  will  make  the  application,  as  the  principle  of  justice  shall 
require.     United  Stales  V.  £«tnn,  501.  - 

Where  different  sets  of  sureties  are  concerned^  this  rule  does  not  gov- 
ern.   Ib> 

Sureties  are  only  bound,  on  a  Receiver's  of  Public  Moneys'  bond,  that 
he  shall  pay  over  all  moneys  on  hand,  at  the  date  of  the  bond,  and 
which  he  shall  subsequently  receive.    lb. 
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ARREST  OF  JUDGMENT, 

An  averment' that  the  defentUnt  harbored  and  concealed  fugitives 

from  l&bor,  after  notice  that  fhey  were  such  fugitives,  is  sufficient. 

Jonet  V.  Vanxdndty  612.  ' 
The  word  esdaped  being  ased  in  the  act  of  Congress,  is  the  most  ap- 
•  propriate  torm  to  be  used  in  the  declaration;  b'ut  any  word  of  equal 

import  wjll  be  sufficient.    lb* 
:  An  averment,  that  the  slaves  "Escaped  from  the  State  of  Kentucky, 
.  and  came  to  the  defendant,  at  Hamilton  county,  in  the  county  and 

District  aforesaid,"  refers  to  the  State  and  District  last  above  named, 

unless  the  contrary  be  clearly  shown.    lb, 
A  declaration  founded  upon  a  statute,  must  conclude  against  the  form 

of  the  statute.    /6/ 

ASSIGNMENT, 

A  note  executed  in  Michigan,  payable  in  New  York,  id  New  York 

funds,  or  their  equivalent,  is  not  negotiable.    Hatbrook  et  ah  v. 

Palmer  ei  eUiy  II*  ^ 
To  bring  a  note  within  the  statute,  it  must  be  payable  in  money.  lb* 
It  must  be  for  a  sum  certain,  subject  to  no  conditions.    i6. 
If  the  maker  of  a  note  prove  fraud,  the  assignee  is  bound  to  show  a 

valuat^le  consideration    MctHintick  v.  Cuminini,  98. 
A  note  payable  to  A.  B.  or  bearer,  passes  by  delivery,  and  the  holder 

may  sue.    Bradford  v.  Jenkt  et  al.^  130. 
On  a  lost  note,  which  was  assignedrsuit  must  be  brought  by  the  9A- 

signee.  -  Zrcavi// V.  Coto/ftf,  491. 
The  promisee  being  in  possession  of  the  note,  and  having  assigned 

it  merely  for  t^e  purpose  of  collection,  may  strike  out  the  assign- 
ment, and  sue  in  his  own  name.    lb. 
The  legal  right  is  vested  in  the  assignee,  and  can  only  be  divested 

by  striking  out  the  assignment  as  above,  or  by  reassignment.    /&• 
A  mortgage  assigned,  in  payment  of  a  debt  is  not  held  by  the  assignee 

subject  to  the  claims  of  the  creditors  of  the  assignor.    Hubbard  v. 

Turner,  619. 
Although  there  may  be  an  equitable  lien  on  the  mortgaged  premises, 

yet  the  assignee,  having  no  notice  of  it,  is  not  affected  by  it..   lb* 
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ASSIGNMENT— Con/mu«(f. 

If  the  nort^agor  have  a  setoffy  or  mutual  credit^  agaiast  the  mort- 
gagee, it  is  not  affected  by  the  aeeigumeat.    Jb. 
A  payment  made  to  the  mortgagee,  after  the  asatgnmant,  but  before 

the  mortgagor  has  notice  of  it^  is  good  against  the  aaBignee.    lb. 
The  Statute  of  Illinois,  however,  places  bonds  and  mortgages  on  the 

same  footing  with  bills  of  exchange.    lb* 
A  precedent  debt  constitutes  a  good  consideration ibr  the  assignment 

of  a  noteu  ^  RUfiy  v.  F'an  Amringey  589. 
Although  there  may  have  been  fraud  in  the  assignment,  yet  if  there 

were  no  notice  of  it,  it  can  not  be  set  up  against  a  bona  fide  ai- 

signee.    lb. 
A  note  assigned  in  payment  of  a  debt  is  a  transaction  in  the  ordinaiy 

course  of  business/  .  lb. 

ASSIGNOR. 

'-  .     ♦     " 

In  aft  aetioD  against  the  assignor  by  an  assignee,  it  is  not  seeessaiy 
to  prove  the  note.    Kendall  v.  Free^tarif  189. 

ASSUMPSIT. 

Plaintiff  may  recover  on  a  promise  to  pay  where  the  special  contract 
is  barred  by  the  statute.    Ames  v.  Le  Rut,  216. 

It  has  been  held  that  a  note  payable  in  specific  articles  is  evidence 
under  the  general  counts.    lb. 

Between  the  holder  and  the  other  parties  to  ihe  bill  there  is  a  privi- 
ty on  which  indebitatus  assumpsit  may  be  brought.  Fra^er^. 
Carpenter y  236. 

The  action  of  assumpsit  is  founded  on  the  promise— the  action  of 
debt  upon  the  contract.    JHetcaff  v.  Mobinaont  363. 

ATTACHMENT. 

A  resulting  trust  is  not  liable  to  be  attached*    PwUrrOlhfetand 

iriZ/tom*,  367. 
A  purchaser,  at  the  sale  of  the  above  rig^ht,  under  an  attachment, 

acquires  no  right,    ib. 
An  attachment  reaches  only  legal  rights.    Ib. 
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ATTORNEY. 

An  attoiney  who  may  be  chargeable  with  negUgence  is  -liable,  ofily» 
to  the  extent  of  the  injury  his  client  has  received..  Suydam  ^  Co* 
V.  Wance,  99. 

AVERMENT. 

An  averment  in  the  deehnralion  that  A  B^  by.  C  D,  made  a  certain 
bin  or  cheeky  is  sufficients    Sherman  v.  Conuioeky  19. 

An  averment  joi  notice,  where  nptice  is  required,  essential.    /6. 

Where  a  note  was  grven  by  Abbott  and  Layton,  it  is  unnecessary 
to  aver  a  partnership  iA  the  declaration.    Davuv,  Mboiif  S9. 

The  note  shows  a  joint  liability.    lb.. 

A  general  averinent  of  the  citizenship  of  the  plaintiff  is  sufficient* 
77wmp9&n  v.  Cook'^^  ISS. 

Where  a  note  is  payable  at  a  particular  place,  no  averment  of  pre- 
sentation at  such  place,  when  due,  is  necessary,  ISS. 

In  an  action  on  a  marshal's  bond  it  is  not  necessary  to  aver  that  the 
penalty  Has  not  been  paid.    Sperring^  v.  Taylor,  362. 

The  usual  averment  of  the  breach  of  the  condition  is  sufficient.    lb. 

The  deTendant  guarantied  that  certain  certificates  of  stock  should 
pay  10  per  c^nf.  per  annum — held  that  an  averment  that  no  divi- 
dend was  made  was  insufficient..    Hank  v.  AJrittenden,  567; 

The  undertaking  was  collateral,  and  in  all  such  eases  a  demand  and 
notice  must  be  averred.    Ibi 

BILL  OP  EXCHANGE.  - 

See  pROMissoBT  Non. 

In  a  bill  of  ei^change,  or  other  negotiable  instrument,  the  words, 
^*value  received,^  are  not  necessary. .  Ben;aai«n  v.  TUIman^  213. 

A  letter  written,  a  reasonable  time  before  or  after  the  date  of  a  bill  of 
exchange,  describing  it,  and  promising  to  accept  it,  is  a  virtual 
acceptance.    Bayard  v.tAUhy,  462. 

An  authority  to  draw  several  bills  of  exchange,  payable  at  specified 
periods,  with  an  assurance  that  the  bills  should  be  paid,  is  an  ac- 
ceptance to  the  person  who  takes  the  bill  on  the  credit  of  such  an 
authority «    lb* 
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BILL  IN  CHANCERY. 
See  Cbangeb'T. 

r 

BOUNDARIES.  - 

Evidence  of  identity,  which  describes  the  land  so  as  to  distinguish 
it  from  other  tracts,  sufficient  for  a  deed,  and»  also,  in  an  action  of 
ejectment.     Ooiffireyv*  Beaftdiley^  412. 

CHANCERY. 

.  •      -i  '       .      - 

If  A  have  a  lien  on  two  funds,  and  B  oa  one  of'  the.  ftinds,  equity 

will  require  the  fund  which. is  not-cptxunon  to  both  to  be  exhaust- 
ed before  the  common  fund  is  applied.  FiwUay**  EspecutorMV. 
United  St^ei  Bank^  44.  ,- 

In  some  cases,  independently  of  any  statutory  provision^  the  surety, 
in  equity,  may  compel  the  holder  of  a  i^ote*  &c.»  to  proceed  against 
the  principal.    Fuller  v.  Jdifford,  74. 

An  equitable  right  is  not  liable,  at  common  law,  to  be  sold  on  execu- 
tion or  attachment,  but  should  be  sold  under  a  decree.  .  PiaU  v. 
Oliver^  267.  . 

A  specific  execution  will  not  be  decreed  at  the  instance  of  the  ven- 
dor, where  he  has  been  guilty  of  gross  negligence,  or  the  property, 
since  the  time  fixed  for  the  performance,  has  greatly  deteriorated 
in  value.     Cooper  v.  Broton,  495. 

The  consideration  having  been  paid,  if  the  vendor  refuee  to  convey 
the  vendee  may  disaffirm  the  contract,  and  bring  his  action  for  the 
money  'paid.    /&. 

The  vendor  is  bound  to  make  and  tender  the  deed.    Ibi 

The  bringing  of  the  action  for  the  purchase  money,  paid  by  the 
vendee,  is  a  disaffirmance  of  the  contract.  ^  /6. 

Fraud  is  a  ground  for  the  exercise  of  an  equitable  jurisdiction.  A«6- 
hard  V.  Turner y  619.  . 

It  is  not  the  English  practice  to  set  up  a  matter  in  the  answer, 
which  shall  have  the  effect  of  a  crossbill.    i&. 

In  those  States  where  there  is  no  Court  of  Chancery  the  chancery 
powers  of  the  Circuit  Court  may  be  exercised,  hormon  v.  Clark, 
569. 
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Cll  AN  CERY— Con/tnucd, 

A  creditor's  bill  being  authorized  by  the  lawsof  aState,  may  be  filed 

in  the  Courts  of  the  United  States,    i^. 
The  law  may  be  ooneidered  As  creating  a  new  right  which  can  only 

be  enforced  in  chancery.    lb, 

CLERK  OF  THE  COURT. 

A  clerk  is  bound  by  the  acts  of  bis  deput)^,  but  where  the  act  is  not 
in  the  ordinary  course  of  business,  and,  especially,  where  it  has 
been  done  through  the  procurement  and  misrepresentations  of  a 
party,  the  liability  of  the  clerk  may  be  doubtful.  Welddes  v.  Ed- 
sell,  366.      .  ' 

Under  such  circumstances  the  Court  will  not  give,  against  the  clerk, 
a  summary  mode  of  redress.    Jb. 

COMMON  LAW. 

*  *  • 

There  is  qo  principle  of  the  common  law  which  pervades  the  Union, 
and  exists  independently  of  the  laws  of  the  States.  .  Lorman  y. 
Clarke,  568. 

This  rule  is  found,  as  adopted  and  modified  by  the  laws  andjudicial 
decisions  of  the  respective  States,    id. 

CONSIDERATION. 

Where  the  action  is  on  a  promissory  Qote,  a  failure  of  consideration 
is  a  good  defence.     Scudder  v.  Andrews^  464. 

A  partial  failure  can  not  be  set  up.     lb. 

Where  the  defendants  gave  their  note  for' a  tract  of  land,  which  be- 
longed to  the  United  States,  and  to  which  the  plaintiff  had  no  title, 
the  defendants  may  plead  the  facL    lb.  ^ 

The  consideration  acknowledged  to  have  been  received  on  the  face 
of  a  deed  of  conveyance,  does  not  estop  the  grantor  from  showing, 
in  an  action  for  the  purchase  money,  that  the  consideration  money 
has  not  been  paid.  Tdggart  v.  Stanbery,  5^3.' 
-  So  far  as  regards  the  effect  of  tbe  deed,  the  consideration  named  can 
not  be  controverted.    lb. 

A  <;om promise  of  an  outstanding  claim,  without  the  consent  or  knowl- 
edge of  the  grantor,  can  give  no  claim  to  an  offset,  in  an  action  for 
the  consideration  monev.    lb. 
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CONSIDERATION— Co«/i«ii«l. 

The  liability  of  the  grantor  must  depend-  upon  the  validity  of  fbe 
claim  purchased  in,  and  not  upon  the  sum  paid  for  it.    lb. 

A  precedent  debt  constitutes  a  good  Consideration,  on  the  assigDHient 
of  a  note.    Riley  v.  Anderson^  689. 

CONSTITUTIONAL  LAW.  : 

The  Constitution  of  Michigan  does  not  restrict  the  Legislature  from 
creating  more  than  one  corporation  in  the  same  act.  Faleontr  v. 
Campbell,  195. 

Every  act  of  incorporation  requires  the  sanction  of  two  thirds  of  each 
House.    /&• 

The  act,  having  the  usual  solemnities,  must  foe  received  as  law.  B, 

The  number  of  Bank  corporations  is  a  question  of  policy,  and  not  of 
principle.    i6. 

The  act  of  16th  March,  1837,  is  constitutfonaL    lb. 

The  effect  of  a  State  judgment  in  every  other  State,  is  a  question 
under  the  Constitution  and  act  of  Congress;  consequently,  the  de- 
cision of  the  Supreme  Court  is  paramount.  Westertoelt  v*  Lewu, 
611. 

CONTRACT. 

• 

A  contract  made  in  fraud  of  the  law,  which  grows  out  of  an  immoral 
act,  will  not  be  enforced.    PiaU  v.  Oliver  ei  aL,  267. 

An  agreement  not  to  bid  against  each  other  at<a  sale  on  es^ecution,  is 
void,  as  against  public  policy.    lb. 

But  an  association  of  individuals,  te  buy  public  lands  at  a  public  sale, 
is  not  unlawful.    lb. 

It  may  well  be  doubted  whether  such  sale  stands  upon  the  saijie 
footing  as  a  sale  on  execution,    lb.  - 

The  agreement  was,  to  purchase  certain  tracts  for  ^  certain  company— 
not  that  the  individuals,  con^posing  the  firm,«hould  not  bid  ugainst 
each  other*     Ih. 

An  agent,  and  one  of  the  parties,  should  not  avail  himself  of  the  ille- 
gal contr^t.    lb. 

The  public  sale  was  sanctioned  by  the  Government,    Ih. 
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copy. 

The  defendant  served  a  notice  on  the  plaintiff's  attorney  to  furnish 
him  with  copies  of  alt  deeds,  records  of  judgments,  decrees  in 
chancery,  and  all  other  evidence  which  he  intended  to  use  on  the 
trial.    Order  reAised.    Cappertkwait  v.  JlPCord^  143. 

COEPORATION. 

Constitntion  of  Michigan  does  not  prohibit  the  Legislature  from  crea- 
ting more  than  one  bank  corporation  in  the  same  act.  Falconer 
V.  Campbell,  195. 

The  number  of  banks,  under  the  constitution,  is  a  question  of  policy 
and  not  of  principle,    lb. 

To  create,  in  the  same  act,  more  than  one  corporation  is  common.    /6. 

Under  the  act  of  15th  of  March,  1837^  the  directors  and  stockholders 
are  a  corporation,  and  not  merely  a  joint  stock  association,    lb* 

CRIM£. 

Accepting  a  commission  from  any  district  of  people  or  association  of 
people,  to  carry  on  war  against  any  people  or  State  with  whom  we 
are  at  peace,  is  an  offence.    2. 

The  commission  must  have  been  accepted  and  exercised  within  the 
jurisdiction  where  prosecuted.    i&. 

To  begin  to  set  on  foot  is  also  an  offence.    lb. 

To  contribute  money,  clothing  for  the  troops,  provisions,  arms,  &c., 
is  a  violation  of  the  law.    3. 

The  criminal  intent  must  be  shown.    lb. 

The  acts  must  have  been  done,  to  constitute  the  offence,  within  the 
district  where  indictment  shall  be  found.    4. 

Respect  for  the  laws  essential  to  the  maintenance  of  our  govern- 
ment,   lb. 

The  S5th  section  of  the  postoffice  law  which  prescribes  a  penalty  for 
the  detention  of  a  letter,  refers  to  a  letter  or  packet  detained  before 
it  reaches  its  destination.     United  State*  v.  Pearee.     14. 

The  stealing  or  taking  a  letter  in  the  22d  section  means  a  clandestine 
taking.    lb. 
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CUSTOMS. 

It  is  the  duty  of  an  officer  of  the  customB,  on  making  a  seizure  of 
goods,  for  having  been  imported  in  violation  of  the  revenue  laws, 
to  institute  proceedings  in  rem  in  the  District  Court.  Ball  v.  War* 
ren  ei  al.^  332, 

The  District  Court  has  exclusive  Jurisdiction  of  forfeitures.    lb* 

Whether  the  seizure  has  been  rightful  or  tortious  cannot  be  ascer- 
tained until  the  matter  has  been  adjudged  by  the  Court.    lb. 

If  the  person  making  the  seizure  refuse  to  proceed  in  the  District 
Court,  on  application  to  that  court  by  the  owner,  he  will  be  com- 
pelled to  do  so  or  return  the  goods.    lb. 

Should  the  goods  be  adjudged  to  be  returned  by  the  court,  and  a  cer- 
tificate of  reasonable  cause  refused,  it  is  final.    lb. 

There  can  be  no  justification  of  the  act  of  seizure,  except  on  a  judg- 
ment of  condemnation,  or  a  certificate  of  reasonable  cause.    lb. 

The  officer  making  the  seizure  should  examine  the  goods  before  it  is 
made,  and  not  make  it  unless  there  be  reasonable  cause.    lb. 

Where  goods  are  taken  from  the  possession  of  the  owner,  and  de- 
tained, without  reasonable  cause,  the  officer  is  liable  to  damages  to 
the  full  extent  of  the  injury.    lb, 

DEBT. 

The  action  of  debt  is  founded  upon  contract — the  action  of  assumpsit 

upon  the  promise.    MeiccUfv.  Robinion,  368. 
In  the  one  case  the  declaration  should  aver  the  defendant  agreed — 

in  the  other  that  he  promised.    lb, 

DECLARATION. 

An  averment  in  the  declaration  that  A  fi,  by  C  D,  made  a  certain 
bill,  is  sufficient.    Sherman  v.  Conuiockf  19. 

A  declaration  is  defective  if  it  does  not  aver  notice,  when  founded 
on  a  check,  &c.    lb. 

As  a  notice  is  necessary  to  give  a  right  of  action  against  the  guaran- 
tor, the  declaration  must  aver  that  it  was  given.    lb. 

An  averment  that  notice  was  given  to  the  guarantor  more  than  seven 
months  after  note  became  due,  insufficient.    lb. 
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DECLARATION— Cbn/iniied. 

Where  there  is  an  excuse  for  not  giving  notice,  it  shoald  be  stated 

in  the  declaration    /9. 
Where  a  note  was  given  by  Abbott  &  Layton,  it  is  unnecessary,  in 

the  declaration,  to  aver  a  partnership.    DamM  v.  AbboUt  29. 
The  instrument  shows  a  joint  liability.    lb. 
A  declaration  must  contain  a  statement  of  facts,  which,  in  law,  gives 

the  plaintiff  a  right  to  recover.    Stanley  v.  Whipple^  36. 
This  is  the  question  to  be  answered  on  a  demurrer.    lb. 
After  verdict,  defects  in  substance  are  cured » if,  from  the  issue  in 

the  case,  the  facts  omitted  must  have  been  proved.    A. 
Where  contract  has  been  performed,  recovery  on  general  counts,    ift. 
A  note  dated  at  Cincinnati,  and  described  in  the  declaration,  as  dated 

at  Cincinnati,  in  the  state  of  Ohio,  is  admissible  in  evidence. 

Drake  v.  Fitiker^  60. 
The  contract  being  transitory,  the  words,  *<in  the  state  of  Ohio,'' may 

be  rejected  as  surplusage,    lb. 
It  is  sufficient  to  describe  the  note  in  terms  or  according  to  its  legal 

effect.    lb. 
Whatever  is  necessary  to  give  a  right  of  action  to  the  plaintiff  must 

be  averred.     Walker  v.  JohmofCt  Mminiiiraiarit  93. 
Where  a  note  has  been  assigned  by  a  firm  it  is  unnecessary  for  the 

assignee  to  aver  and  prove  the  names  of  the  firm.    T^oinpfon  v. 

Cooky  12S. 
This  is  the  rule  at  common  law.    lb. 
Where  a  note  is  payable  at  a  particular  place,  the  declaration  need 

not  aver  that  the  note,  when  due,  was  presented  at  such  place  for 

payment.     Thompaony.  Cook,  122. 
The  assignee  who  sues  in  his  own  name  must  shov^  that  his  assignor 

might  have  sued  also  in  the  federal  court.    Eogert  v.  Lmn,  126. 
Where  a  note  is  given  to  A,  B,  C,  D,  £,  F,  or  G,  the  suit  may  he  brought 

in  jthe  name  of  either  of  the  promisees.    Spaulding'  v.  Ewnuy  139. 
In  such  a  case  it  is  not  necessary  to  set  out  the  note  in  terms  in  the 

declaration,  but  according  to  its  legal  effect.    lb. 
On  a  joint  note  suit  must  be  brought  against  all,  unless  one  or  more 

of  the  promissors  have  been  discharged  by  infancy  or  operation  of 

law.     Woodworth  v.  Shaffordy  168. 
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DECLARATION— Con/tnaed. 

In  «n  actioa  of  tssipiee  against  his  immediate  indorsen,  if  the  dec- 
laration aver  that  it  was  indorsed  by  the  defendants  by  the  name 
of  A.  B.,  it  is  sufficien:.    Kendall  v.  Freeman^  189* 

Where  the  contract  shows  a  joint  liability  it  is  unnecessary  to  aver 
and  prove  a  partnership.    lb. 

The  existence  of  the  bank,  though  stated  in  the  declaration  by  way 
of  recital,  is  sufficient.    FaicoJier  v.  CampheU^  195. 

If  facts  are  stated  in  the  declaration  which  show  that  defendants  be- 
come a  body  corporate,  sufficient.    lb. 

The  fact  of  incorporation  is  an  inference  }oi  law.    lb. 

The  objection  that  the  law  was  not  passed  by  the  constitutional  ma- 
jority must  be  raised  by  plea.    lb. . 

The  declaration  must  show  a  perfect  right.    lb. 

If  the  declaration  is  founded  on  an  amendatory  act  which  refers  to 
and  continues  a  former  one,  it  sfaottld  conclude  against  the  statute 
and  not  statutes.    lb. 

A  declaration  which  charged  a  receiver  of  public  moneys  with  not 
paying  moneys  which  came  into  his  hands  the  day  after  his  bond 
expired » is  bad  on  demurrer.     Untied  Stale$  v.  Spencer ^  S65. 

In  an  action  agaimst  the  marahal,  where  the  defendant  had  a  right  to 
replevy,  it  is  too  general  to  aver  that  the  marshal  did  not  make  the 
money.    Biepham  v.  Taylor y  356. 

The  marshal  is  bound  to  make  the  money  if  the  judgment  be  not  re- 
plevied,   lb. 

An  averment  in  a  declaration  that  the  marshal  took  insolvent  sureties 
and  not  freeholders,  is  sufficient.    Si»ph4un  v.  Thflor,  365. 

In  a  declaration  on  a  marshal's  bond  it  is  not  necessary  to  aver  that 
the  penalty  has  not  been  paid.    Sperring  v.  Tc^lor.  36S. 

The  usual  averment  of  the  breach  of  the  condition  is  sufficient,    lb. 

By  the  statute  of  Indiana  the  representatives  of  a  deceased  joint  obli- 
gor may  be  sued,  as  on  a  joint  and  several  obligation.  Cattu  v. 
Bowrky  374. 

A  declaration  which  ailedges  a  promise  by  the  deceased  to  pay,  and 
also  a  promise  by  his  administrators,  though  informal,  is  not  bad  on 
general  demurrer.    lb.  • 

If  it  appear  the  defendants  are  charged  In  the  declaration  in  their 
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representatiTo  ohwrteter  and  not  in  their  own  right,  it  is  suffi- 
cient,   lb* 

The  difference  between  a  note  payable  on  a  particular  day  and  on  or 
before  such  day  ie  material,  whan  deectibed  according  to  lis  legal 
effect*    Kikimdal  V.  JHUcheil,  40% 

The  citizenship  of  die  party  which  gives  jurisdiction  must  be  special- 
ly averred.    LeamU  v.  CowUb,  491. 

An  averment  that  tlra  plaintiffii  are  citizens  of  New  York,  to  wit,  of 
Illtnois,  where  the  suit  is  brought,  is  a  repugnant  averment.    Ibh 

A  venue  laid  in  the  body  of  the  deolantian  is  sufficient*    Dwight  v. 

By  the  English  rule  the  venue  is  laid  in  the  margin.    15. 
A  general  arermenttyf  notice  ia  sufficient  to  charge  an  indorser  of  a 
note.    Under  it  facts  may  be  proved.    /6. 

DAMAGES. 

A  jury,  in  the  exercise  of  their  discretion,  may  give  interest  on  the 
value  of  property  converted  as  a  part  of  the  damages.  Matthew$ 
V.  Jitenedger,  145. 

DEPOSITION. 

The  courts  of  the  United  States  are  presumed  to  know  the  laws  of 

the  respective  states.    Jaxper  v.  Porter  670. 
The  court  are  presumed  to  know  who  can  take  depositions,  under 

the  laws  of  the  state,  and  the  official  character  of  such  persons  will 

be  presumed  without  further  proof  than  their  having  acted  as 

such.    /5. 

EQUITY. 

See  Chanoebt. 
EVIDENCE. 

The  books  of  the  party  are  not  evidence  unless  made  so  by  a  call  to 

produce  them.    Stanley  v.  Whipple^  35. 
Where  the  evidence  conflicts  a  verdict  will  not  be  set  aside.     lb. 
Parol   evidence    not   admissible    to  vary  a    written    agreement. 

Fmdlay*e  Executore  v.  Un^d  Staiee  Banky  44. 
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EVIDENCE— Continued. 

By  the  English  rule  the  adwuskma  of  a  late  partner  are  eTidence  to 
charge  the  firm.    Bitpham  ▼.  PaUermm  et  al,f  87. 

A  different  rule  has  been  established  in  New  York.    /5. 

The  Supreme  Court  of  the  United  States  seem  inclined  to  the  New 
York  rule,  and  under  their  authority  this  Court  exclude  the  confes- 
.  sions  of  a  partner  after  the  expiration  of  the  partnership.    lb. 

If  the  maker  of  a  note  prove  fraud,  the  assignee  is  bound  to  show  a 
valuable  consideration.    JHeCUniock  y.  Ciimmtiit)  98. 

Parol  proof  of  the  contents  of  a  written  agreement  cannot  be  given, 
if  it  be  in  the  hands  of  the  opposite  party,  unless  notice  has  been 
given  to  produce  it.     United  Statu  v.  Winchetier,  135. 

The  rule  of  evidence  is  the  same  in  criminal  as  in  civil  cases.    lb. 

The  record  of  a  judgment  for  the  same  cause  can  only  be  received  in 
evidence  to  bar  the  plaintiff's  action,  or  to  show  that  certain  pro- 
ceedings under  it  have  operated  to  change  the  right  of  property. 
Hopkim  V.  Jifenedger^  145. 

A  contract  between  certain  passengers  and  the  agentof  astage  line, 
cannot  be  proved  by  an  individual  not  a  party  to  the  contract. 
JUdury  v.  Taimadgef  167. 

A  general  custom,  as  to  the  number  of  passengers  conveyed,  may 
be  proved,  but  not  the  practice  established  on  the  route.    lb. 

The  declarations  of  a  driver»  not  in  general,  evidence.    lb. 

The  jury,  in  a  patent  right  case,  will  determine  from  the  models  and 
other  evidence  whether  there  is  a  difference  in  principle  between 
the  two  machines.    Smith  v.Pearcey  176. 

In  an  action  by  the  assignee  against  the  assignor  of  a  note,  it  is  not 
necessary  to  prove  the  execution  of  it.    KendaU  v.  JFVeeman,  189. 

The  indorsement  must  be  proved.    lb. 

The  acceptance  of  a  bill  is  evidence  against  the  acceptor,  in  behalf  of 
the  drawer  of  so  much  money,  under  the  money  counts.  Benja- 
min V.  Tillman^  43. 

If  the  plaintiff  fail  to  prove  the  special  contract  he  may  recover  on 
the  general  counts.    Jimet  v.  Le  Aue,  266. 

In  such  case  the  facts  of  the  special  contract  may  be  shown  to  show 
the  amount  due.    lb. 
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£yiD£NC£—  Conimued. 

Po88e60ion  of  a  note,  payabia  to  bearer,  is  prima  faeie  evidence  of 
right.    lb. 

In  an  action  between  the  holder  of  a  bill  of  exchange  and  the  accep- 
tor, the  bill  is  evidence  under  the  general  money  counts.  Frazer 
V.  Carpenter^  235. 

So  it  is  evidence  between  tbe  holder  and  a  remote  indorser.    lb. 

The  lapse  of  twenty  years  creates  a  presumption  that  a  bond  has  been 
paid.    DenniMton  v.  JScKeeUy  963 . 

This  may  be  rebutted  by  circumstances.    Jb. 

Circumstantial  evidence  is  sufficient  to  convict,  but  it  should  be  re- 
ceived with  caution.     Uniied  Statu  v.  «Maffiii,  266. 

An  individual  who  holds  himself  out  to  the  world  as  a  partner  is  liable 
as  such,  though  he  have  no  interest  in  the  firm.  Benedict  et  al,  v. 
Davii*  AdminiMtraion^  347. 

But  this  holding  out  must  have  been  such  as  to  justify  the  inference 
that  the  creditor  had  knowledge  of  it.    lb. 

A  declaration  by  an  individual  that  he  was  a  partner  to  some  four  or 
five  individuals,  of  which  the  creditors  had  no  knowledge,  when 
he  trusted  the  firm,  incurs  no  liability.    lb. 

To  rebut  such  declarations  the  contract  made  between  the  parties, 
though  by  parol,  may  be  proved.    lb. 

On  an  indictment  against  a  postmaster  for  secreting  (x  embezzling  a 
letter,  it  is  enough  to  show  that  it  came  into  the  hands  of  the  post- 
master, in  the  words  of  the  statute,  without  showing  where  it  was 
mailed,  and  on  what  route  it  was  conveyed.  United  Staiei  v.  Lan- 
caitetf  43. 

An  accomplice  is  a  witness,  but  his  statements  should  always  be  re- 
ceived with  great  caution.    lb. 

Books  of  accounts  are  not  evidence  at  common  law.  CMe  v.  JfoT' 
nf,4«9. 

But  entries  made  by  a  clerk,  who  is  deceased,  are  evidence.    lb. 

The  original  book,  however,  must  be  produced.    lb. 

To  make  the  entries  evidence  they  must  have  been  regularly  enter- 
ed, and  the  books,  upon  their  face,  must  have  the  appearance  of 
fairness.    lb. 
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EVIDENCE— CbnHntied. 

By  the  sutate  of  lUinok  pn^perty  levied  on  by  ezeeution,  claiaied  by 
an  individual,  the  eheriff,  on  being  notified^  is  bound  to  Bummon  a 
jury  who  ehall  inquire  into  the  right  of  property  and  return  under 
their  hands,  &c.  Parol  proof  of  such  a  proceeding  is  not  admiasi- 
ble.    Lawrence  v.  ShervMHi^  488. 

The  writing  must  be  produced,  or  it  must  be  proved  to  have  been 
lost  or  destroyed.    Ih* 

It  may  be  doubted  whether  parol  evideaee  is  admisaible  to  show  that 
a  defendant  is  surety  against  the  terms  of  the  note.  Dibkit  v.  Dua- 
con. 553. 

But,  if  the  intent  with  which  the  indorsement  was  made  be  doubts 
ful,  it  may  be  explained  by  parol.    A. 

A  transcript  from  the  postoffice  department,  to  show  tbe  indebtment 
of  a  postmaster,  need  not  contain  a  full  copy  of  his  quarterly  re- 
turn.   Lamrenct  v.  Tke  United  SkOea^  681. 

In  such  cases  the  balance  is  returned  by  the  postmaster.    i&* 

Where  the  surety  is  charged  with  receipts,  for  postage,  for  a  part  of 
the  quarter,  the  return  for  the  full  quarter  is  evidence  to  show  an 
average  liability  for  a  part  of  it.    ift. 

A  demurrer  to  evidence  admits  the  facts  proved,  and  every  legal 
presumption  which  may  be  drawn  from  them,  t/bne*  v.  Van' 
gandiy  598. 

A  motion  to  overrule  the  evidenee  can  only  be  made  on  the  ground 
of  its  irrelevancy  or  incompetency*    lb. 

If  there  be  evidence  conducing  to  prove  the  case  made  in  the  decla- 
ration the  Court  will  not  overrule  it.    lb . 

Where  a  receipt  for  the  payment  of  a  judgment  has  been  improperly 
obtained  by  a  defendant  without  the  payment  of  the  amount,  from 
the  deputy  clerk,  the  Court  will  not  set  aside  an  execution  isued 
on  the  judgment.     Welddes  v.  Ednlly  366. 

An  equity  of  redemption,  at  common  law,  cannot  be  sold  on  execu- 
tion.   HiU  V.  SmUh,  448. 

When  a  mortgagee  brings  an  action  on  mortgage  bond,  obtains  judg- 
ment, sells  the  right  of  redemption,  and  becomes  the  purchaser  on 
the  supposition  that  such  an  interest  can  be  sold,  the  equity  pur- 
chased at  the  sale  merges  in  the  legal  estate.    lb. 
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EVIDENCE. 

A  8a]«  on  Qxeoutioft  by  the  late  matBbt),  though  the  \^tf  was  made 
by  him  while  in  office^  is  irregular*  Overitnt  and  King  ▼•  Chrham 
d^a/M&09k 

The  sale  set  aside  and  a  venditioni  exponas  issued  to  the  present 
marshal.    Ib» 

EXECUTORS  AND  ADMINISTRATORS. 

Where,  under  the  statute  of  Indiana,  an  estate  is  ineolvent,  the  ex- 
eeutor  or  administrator  may  institute  proceeding  before  the  court 
of  proJtAte  to  which  creditors  are  bound  to  answer,  and  the  execu- 
tor or  administrator  is  not  liable  unless  he  be  guilty  of  fraud,  neg- 
ligence or  waste,  such  allegation  must  t>e  contained  in  the  decla- 
ration.    Walker  v.  Joknion*i  Adminiitritiarf  02. 

FEDERAL  GtoVERNMENT- 

The  federal  government  has  no  criminal  jurisdiction  except  what  is 
given  by  statute.    Uniied  8taie$  v.  X»anca«ler,  431. 

FERRY  RIGHTS. 

See  |liFABiAi9  Rights. 

FRAUD. 

Fraud  must  be  deariy  proved.    Sfabbard  v.  Turnery  519. 

A  mortgage  on  a  large  amount  of  property  for  the  payment  of  ninety 
thousand  dollars,  where  but  four  thousand  dollars  were  due  to  the 
mortgagees,  is  fraudulent  as  against  creditors.  Hubbard  V.  Turn- 
erf  519* 

Although  there  may  have  been  fraud  or  deception  in  obtaining  the 
note,  yet  if  the  holder  had  no  notice  of  It  the  equities  between  the 
original  parties  are  not  open.    AUey  v.  FJctn  Amringe,  589.  • 

FREIGHT. 

Where  a  vessel  is  unable  to  reach  the  destined  port  and  the  owner 
of  the  cargo  receives  it,  at  an  intermediate  port,  freight  pro  rata 
ftineris  may  be  recovered.    Bork  v*  Mnrion,  42S. 

83 
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FREIGHT— Cbti/tnited. 

The  master,  who  is  drivea  into  a&  intermediate  port  by  etreee  of 
weather,  and  his  veaeel  ie  unable  to  proceed,  m  bound  to  repair  his 
yessel,  in  convenient  time,  or  procure  another  veeeel  to  convey  the 
goode.    Jb, 

And  if  he  fail  in  this  he  is  not  entitled  to  freight.    lb. 

Where  the  owner  of  the  cargo  i8  4he  cause  why  it  is  not  transported 
to  the  port  designated,  full  freight  may  be  demanded.    A. 

A  permanent  embargo  excuses  the  master  from  the  performance  of 
his  contract.    /6. 

If  the  obstruction  be  temporary  it  suspends  it.    lb. 

A  contract  for  the  transportation  of  goods  on  the  lakes  may  not,  in 
every  respect,  beeubject  to  the  maritime  rule  which  applies  to  the 
high  seas.    lb. 

If  there  be  an  obstruction  on  the  lake,  a  land  conveyai^e  may  be  re- 
sorted to.    lb. 

FUGITIVES  FROM  LABOR. 

There  fa  no  general  principle  in  the  law  of  nations  which  requires  a 
surrender  of  a  fugitive  slave.    Jonei  v.  Fdnzandi,  596. 

The  surrender  must  be  required  by  compact,    lb. 

Recaption,  at  common  law,  could  not  be  made  in  a  foreign  sove- 
reignty,   lb. 

Damages  for  harboring  or  concealing  a  slave,  in  a  free  state,  are  re- 
coverable only  by  virtue  of  the  constitution,  and  act  of  congress.    lb. 

Notice  that  the  colored  persons  harbored  or  concealed  are  fugitives 
from  labor  need  not  be  in  writing  by  the  claimant  or  his  agent,  nor 
need  it  be  given  by  either  of  them  verbally.    lb. 

Notice  under  the  act  of  congress  means  knowledge.    lb. 

If  there  be  evidence  conducing  to  show  such  notice  or  knowledge, 
it  must  go  to  the  jury  who  will  judge  of  the  sufficiency  of  it.    lb. 

The  same  principle  applies  to  the  evidence  of  harboring  or  conceal- 
ing the  fugitives.    lb. 

Any  overt  act  which  intentionally  places  a  fugitive  from  labor  be- 
yond the  reach  of  his  master,  or  is  calculated  to  have  such  an  ef- 
fect, is  a  harboring  of  the  fugitive  within  the  statute.  J<mei  v. 
FoRjrafiA,  611. 
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FUGITIVES  FROM  LABOR— Con(m««d. 

If  thtt  defesdant  had  fuH  knowledge,  Irom  the  negroes  or  otherwieoi 
that  they  were  fugitives  from  labor  it  is  notice  nnder  (he  stat- 
ute.   K; 

If  the  plaintiff  was  subjected  to  the  payment  of  a  certain  reward,  by 
the  lifws  of  Kentucky,  for  the  return  ofhis  slaTes;  and  the  defend- 
ant was  the  cause  of  his  liability  to  such  payment,  it  may  consti- 
tute a  part  of  the  damages.    lb. 

Where  the  defendant  has  been  the  means  of  the  entire  loss  of  a  slave, 

'  evidence  may  be  received  of  the  value  of  such  slave,  by  showing 
what  his  services  were  worth,  and  as  conducing  to  show  that  fact 
for  what  sum  he  might  have  been  sold.    R, 

The  act  of  congress  on  the  subject  of  fugitive  slaves  is  constitutional. 
Jonea  v.  Vanzandl^  612. 

It  does  not  conflict  with  the  ordinance  of  1787.    A. 

GUARANTOR. 

A  guarantor  is  entitled  to  a  notice  of  the  nonpayment  of  the  bill  guar- 
antied.   LewU  V.  Brewster ^  21. 

A  notice  after  the  lapse  of  seven  months  insufficient.    lb. 

If  the  payee  be  insolvent  when  note  becomes  due  no  notice  neces- 
sary.    lb. 

An  indorser,  who,  by  his  indorsment,  increases  his  liability,  is  to  be 
considered  a  guarantor.    How  ^Co.'v.  KimbMy  103. 

The  new  contract  can  only  be  enforced  between  the  parties  to  it.    lb. 

It  does  not  pass  to  any  subsequent  assignee.    lb. 

To  charge  the  guarantor  of  a  note  or  bill  he  must  have  notice  of  de- 
mand and  nonpayment.    Foot  St  Bowler  v.  Brown^  369. 

And  this  whether  the  name  of  the  guarantor  be  upon  the  bill  or 
not.    lb. 

Where  the  name  is  on  the  bill  strict  notice  is  required,  but  where  it 
is  not,  reasonable  notice  is  sufficient.    lb. 

A  total  insolvency  of  the  principal  supersedes  the  necessity  of  a  de- 
mand on  him  and  notice  to  the  guarantor.    Hanky.  Crittenden^  567. 


«'i  INDBK. 

ImpriioiMneBt  fbr  DtM.    XadiclaMBt.    tateMrand  InioiMo. 

IMPRISONMENT  FOR  DEBT, 

The  act  of  Ohio  abolwfaing  impriaonmeBt  fbr  debt,  except  in  certain 
cases,  having  been  adopted  by  eongresB,  can  only  affect  proceed- 
ings in  a  case  subsequently  to  its  adoption.     WVhtr  v.  Inffer^ 

»OUy  SS£. 

INDICTMENT. 

A  prosecuting  attorney,  with  leave  of  the  court,  may  enter  a  nolle 
prosequi  on  an  indictment.     United  Stalei  v.  Shoemaker,  1 14. 

But  after  the  jury  are  sworn  and  witnesses,  the  attorney  has  no  right 
to  enter  a  nolle  prosequi,    lb. 

Such  an  abandonment  is  equivalent  to  an  acquittal.    A. 

An  indictment  which  charges  the  defendant  with  unlawfully  ob- 
structing a  letter,  containing  bank  notes,  which  was  put  into  the 
postoffice  to  be  conveyed  by  post  and  came  into  the  possession  of 
defendant,  is  sufficient.     United  Slatet  v.  JMar^n,  256. 

The  court  will  not  compel  the  proeecutlng  attorney  tq  elect  on  which 
count  in  the  indictment  he  will  try  the  defendant.  United  SUUei 
V.  Dickimon,  326. 

Counts  are  so  varied  as  to  meet  the  evidence.    lb. 

The  court  will  always  regard  the  rights  of  the  defendant,    tb. 

An  offence  described  in  the  words  of  the  statute  is,  genq^ly,  suffi- 
cient.    United  Staiei  V.  Lancaster,  431. 

Offences  under  the  postoffice  law  are  misdemeanors,  and  less  nicety 
is  required  in  the  indictment  than  for  felonies.    lb. 

It  is  not  necessary  to  give  a  particular  description  of  a  letter  charged 
to  have  been  secreted  and  embezzled  by  a  postmaster,    lb. 

Nor  to  describe  the  bank  botes,  particulaily, inclosed  in  the  letter.    i6. 

But,  if  either  the  letter  or  the  notes  be  particularly  described  in  the 
indictment*  they  must  be  proved  as  laid,    i&i 

INDORSEE  AND  INDORSEE. 

A  Judgment  against  an  accommodation  indorser,  who  is  a  surety, 
and,  also,  against  the  drawer,  merges  the  relationship  of  principal 
and  surety.    Findlay't  Executors  v.  United  States  Bank,  44. 

A  release  of  a  remote  indorser,  by  the  holder  of  a  note,  is  a  discharge 
of  the  subsequent  indorsers.  Hasakins  and  Davis  v.  7%om|Moii, 
111. 
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INJUNCTION. 

This  Court  will  not  stay  proeeediogs  on  a  jttdgnent  in  ejectmant, 
until  the  equity  between  the  parties,  of  which  they  haye  jurisdic- 
tion, shall  be  investigated  in  a  State  Court.  John  Doe  ex  dem  ▼• 
Johniorii  323. 

But  such  proceedings  will  be  stayed  where  this  Court  have  not  juris- 
diction of  the  parties.    A. 

It  is  a  sufficient  service  of  the  subpoenal  on  an  injunction  bill,  to 
serve  it  on  the  attorney  of  the  plaintiff  in  ejectment.    lb, 

JUDGMENT. 
See  Lien. 

A  judgment  is  as  final  and  conclusive  in  every  other  State  as  in  the 
State  where  it  is  rendered.    Jckcquette  v.  Hngunon,  129. 

A  judgment  against  several  jpint  trespassers  is  no  bar  to  an  action 
against  another  individual  for  the  same  treepaee.  MaUhewM  and 
Hopkinson  v.  Menedgery  146. 

Having  several  judgments  for  the  same  trespass,  the  plaintiff  may 
make  his  Election  on  which  one  he  will  take  out  execution.    lb» 

In  such  case  there  can  be  but  one  satisfaction.    lb* 

The  record  of  a  judgment  can  only  be  received  in  evidence  to  bar 
the  plaintiff  ^s  action,  or  to  show  that  certain  proceedings  under 
the  judgment  has  changed  the  right  of  property.    2b. 

A  Judgment  against  one  of  three  defendants  merges  the  instrument 
on  which  the  action  is  founded.     Woodworth  v.  Spaffordw,  168. 

The  act  of  3d  March,  1837,  which  provides  that  judgments  shall  be 
given  at  the  return  term  against  the  debtors  of  the  United  States, 
on  motion,  is  limited  to  cases  where  the  principal  debtor  is  a.  party 
to  the  action.    UnUed  SMeM  v.  Lyon^  249, 

No  judgment  of  a  State  or  Territory  operates  beyond  its  jurisdiction* 
Fiaii  V.  Oliver  and  WUHami^  2«7. 

Where  the  defendants,  by  the  misrepresentation  of  their  agent,  pro- 
cured the  deputy  clerk  to  receive  an  assignment  of  a  judgment  and 
depreciated  paper^  in  payment  of  a  judgment,  for  which  he  gave  a 
receipt,  the  pkintiffo  are  not  bound  by  it,  and  may  issue  their 
execution.    Welddea  v.  EdnU^  366, 
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JUJDGMENT— Con/tniic<f. 

Such  an  arrangement  being  wholly  Unauthorized  by  the  plaintiffs, 

the  Court  will  not  set  aside  the  execution.    lb. 
Judgments  in  one  State  have  the  same  effect  in  every  other  State. 

Lincoln  v.  Tow€r$t  473. 
The  record  in  ports  absolute  verity  and  can  not  be  contradicted.    R* 
A  want  of  jurisdiction  may  be  objected.    lb. 
If  a  suit  be  'Commenced  by  attachment,  and  there  is  no  personal  ap- 
pearance, the  judgment  beyond  the  jurisdiction,  and  the  property 

levied  on,  will  be  of  no  validity.    lb. 
The  facts  on  the  record,  necessary  to  give  jurisdiction,  are  material, 

and  can  not  be  controverted.    lb. 
Under  the  constitution  and  law  of  Congress  a  judgment  in  one 

State  has  the  same  effect  in  every  other.     WetterweU  v.  LewU, 

511. 
The  record  is  conclusive.    lb. 
Where  no  process  was  served,  and  the  defendant  did  not  appear, 

the  judgment  is  a  nullity.    lb. 

JURISDICTION. 

Jurisdiction  having  vested  in  this  Court,  it  can  not  be  divested  by 
any  subsequent  proceeding  in  a  State  Court.  CampbeU  v.  JEWr- 
$on,  30. 

The  citizenship  of  both  parties  must  be  stated  in  the  declaration  to 
give  jurisdiction.    Findlay^M  ExectUon  v.  United  States  Bank,  44. 

The  jurisdiction  of  this  Court  must  be  shown  in  the  pleadings. 
Roger$  V.  jLtnn,  126. 

A  bank  receiver,  under  the  Michigan  statute,  stands  in  the  same 
relation  as  the  assignee  of  an  insolvent.    Bradford  v.  Jenke^  130. 

And  if  such  Receiver  sue  in  this  Court  he  must  show  that  the  bank 
might  have  sued.    lb. 

Though  the  note  sued  on  bo  payable  to  bearer,  yet,  as  the  Re- 
ceiver does  not  hold  it  in  that  right,  he  can  not  sue  as  the  bearer 
of  it.    lb. 

A  note  payable  to  A  B,  or  bearer,  may  be  prosecuted  in  this  Court, 
by  the  bearer,  without  noticing  the  payee.    lb. 

The  promise  to  pay  is  as  much  to  the  bearer  as  to  the  payee*    JR. 
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JURISDICTION— Con/tfittcd. 

The  Jurisdiction  of  the  Territory  of  Michigan  extended  south  to  the 
northern  boundary  of  Ohio,  as  at  first  designated,  and  until  such 
boundary  was  altered  by  ttoe  assent  of  Ck)ngres8.  Piait  v.  Oliver 
and  Wilhanuy  267. 

This  alteration  can  not  affect  titles  to  land  acquired  under  the  Ter- 
ritory,   lb. 

Every  government  can  exercise  jurisdiction  over  the  persons  and 
property  wJthinits  limits,  but  not  beyond  them.  Lincoln  v.  Tow' 
er,  473. 

Under  the  act  of  1789  the  jurisdiction  of  this  Court  can  only-  be  exer- 
cised, as  between  citizens,  where  all  the  plaintiffs  could  each  sue 
either  of  the  defendants.     Taylor  v*  Cooky  516. 

/The  act  of  1839  enlarges  this  jurisdiction  by  enabling  a  defendant, 
volunti^rily,  to-  submit  himself  to  the  jurisdiction,  though  he  lives 
out  of  the  State  where  suit  is  bronght.    lb* 

The  Couxts  of  the  Unhed  States  derive  their  jurisdiction  from  the 
constitution  and  laws  of  the  United  States.  Lorm<in  v.  Clarke 
568. 

The  laws  of  a  State  are  made  obligatory  on  the  Courts  of  the  United 
States  by  adoption.    /&. 

A  State  can  not  enlarge  or  restrict  the  jurisdiction  of  the  Federal 
Courts.    lb. 

A  creditor's  bill,  authorized  by  the  laws  of  a  State,  may  be  filed  in 
the  Coux'ts  of  the  United  States.    lb. 

This  is  no  enlargement  of  the  jurisdiction.    Jib. 

It  is  the  application  of  the  ordinary  principles  of  chancery  to  the  en- 
forcement of  a  new  right.    lb. 

A  creditor's  bill  may  be  filed  independently  of  the  statute.    lb. 

JURY. 

In  a  patent  right  case  the  jury  will  determine  from  the  models,  and 
other  evidence,  whether  there  is  a  difference,  in  principle,  be- 
tween the  machines.    Smiih  v.  PearcBy  176. 

Under  peculiar  circumstances  a  peremptory  challenge,  by  the  State 
laws,  may  be  allowed  after  the  party  has  expressed  himself  satis- 
fied with  the  jury,  and  after  two  peremptory  challenges  have  been 
made  by  the  other  party.    Jone$  v.  Vanxandi^  611. 
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LACHES. 

Where  a  note  is  received,  the  proceeds  to  be  collected  and  applied 
by  the  creditor  to  the  discharge  of  his  debt,  he  is  bound  to  lase  due 
diligence  to  cdtect  the  note,  and** to  give  notice  of  nonpayment. 
Foote  and  Bowser  v.  Brown,  369. 

LAPSE  OF  TIME. 

After  the  lapse  of  twenty  yeais  a  presumption  of  payment  of.  a  bond 
or  note  arises,  and,  under  peculiar  circumstances,  it  may  arise  on 
a  shorter  time.    DenniMton  v.  McKeeu^  S63. 

This  presumption  may  be  rebutted  by  circumstances.    lb* 

Lapse  of  time  does  not  operate,  unless  under  peculiar  circumstances, 
against  an  established  trust.    PiaU  v.  OHifer  et  a/.,  268. 

In  Indiana  the  statute  of  limitations  does  not  run  against  a  nonresi- 
dent, but  lapse  of  time  may  bar.    Bowman  v.  IFia/Aen,  376. 

The  ferry  of  defendant,  which  was  adverse  to  the  plaintiflb^  wm 
in  operation  twenty  four  yearn  before  the  decease  of  Bowman, 
and  twelve  years  since,  and  this  constitutes  a  bar.    ib^ 

The  nature  of  the  right,  claimed  by  plaintiffs,  required  peculiar  vigi- 
lance,   lb* 

A  possession,  without  claim  of  title,  from  mere  lapse  of  time,  can 
aflford  no  presumption  of  right.    Tag^g^art  v.  SiamJbtrjfy  649; 

LEASE. 

A  lease  under  seal  may  be  put  an  end  to  by  a  new  and  substantial 
agreement  between  the  parties,  for  the  same  premises,  which  has 
been  sanctioned  by  a  Court  of  Chancery,  and  performed  by  the 
party.    Scott  v.  HaiMman,  180. 

A  lease,  under  which  no  act  has  been  done  by  the  lessee,  who  has 
constantly  repudiated  it,  but  who  has  enjoyed  the  premises  the 
term  named  in  the  lease,  may  be  treated  by  the  lessor  as  a  subsis- 
ting lease,  and  he  may  seek  his  remedy  under  it,  or  he  may  bring 
his  action  and  recover  the  rent  on  a  count  for  use  and  occupa- 
tion.   16. 

The  defendant,  having  disclaimed  the  lease,  and  refused  to  perform 
its  conditions,  can  not  defeat  the  action  for  use  and  occupation,  by 
showing  that,  under  the  lease,  the  rent  was  to  be  fixed  by  a  third 
person.    lb. 
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LEX  LOCI. 

The  Courta  of  the  United  States  are  preflumed  to  know  the  laws  of 
the  several  States.     JFoodtoortk  v.  Spaffbrd$^  108, 

The  contraet  is  governed  by  the  law  of  the  State  where  it  is  made, 
or  where  it  is  to  be  performed.    Lorman  y.  Clarke  668. 

This  law  will  be  enforced  by  the  Courts  of  the.  United  States.    lb* 

It  does  not  give  a  capacity  ttf  these  Courts  to  ezercis6> jurisdiction, 
but  infixes  the  rights  of  litigant  parties.    lb. 

If  a  local  law  .or  usage  priginate  a  new  right,  it  may  be  enforced  by 
the  Courts  of  the  United  States,  sittings  within  the  State,  by  the  ex- 
ercise of  a  common  law  or  chancery,  power,    lb. 

The  Courts  of  the  United  States  are  presumed  ip  know  the  laws  of 
the  respective  Staies,  and  they  will  determine  who,  under  the 
laws  of  a  Stati^can  take  depositions.    Jtuper  v.  Porter ^  679. 

LIEN. 

< 

At  common  law,  a  judgment  was  no  lien  on  the  real  efitate  of  the 
defendant.    Shrew  and  Winfer.y,JoneM,7B. 

But-,  as  his  land  >wa8  made  liable  to  satisfy  the  judgment  under  the 
■  elegit,  this  created  a  lien.    /&• 

In  Indiana,  there  was  a  judgment  lien  before  the  statute.    lb. 

This  was  held  to  be  the  effect  of  several  statutes,  subjecting  lands  to 
execution.    Id. 

By  the  act  of  1818,  a  lien  was  created  by  the  judgment,  and  it  extend- 
ed throughout  the  £tate.     ib. 

The  act  of  1824  limits  the  lien  to  the  county  where  judgment  was 
rendered  by  the  Circuit  Courts.  ,Ib*- 

But  no  restriction  was  imposed  on  the  judgment  liens  of  the  Supreme 
Court.    lb.      ^ 

The  act  of  1831  limits  judgments  of  the  Supreme  Court  to  the  county. 

lb. 

But  this  law,  being  passed  subsequently  to  the  act  of  Congress,  of 
18S8,  can  have  no  effect  on  the  judgments  of  the  Federal  Courts. 

Jb. 

The  jurisdiction  of  this  Court,  is  coextensive  with  the  limits  of  the 
State,  and  so  are  the  liens  of  its  judgments.    lb. 

83 
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LIEN— CoR<m««d. 

Prior  to  the  act  of  1831,  the  lien  of  a  judgment  in  the  Sopreme  Court 
e:f  tended  throughoat  the  State.    Mb* 

Unjier  a  judgment  of  this  Court,  land  may  be  sold  on  ezeeut]on» 
though  it  may  have  been  sold  under  a  judgment  of  a  State  Court, 
eubeequently  obtained,    id. 

A  factor  has  a  lien  for  all  advanoee,  for  balaneee  due  and  liabilities 
incurred.    JUattkewi  r.  JHened^Br^  145. 

But  this  is  connected  with  the  poeseasion  of  the  property.    lb* 

If  the  property  is  delivered  up,  the  lien  cesses.    lb. 

A  judgment  was  entered,  Sd  July,  1839,  against  Beebe,  Yaatine  k 
Co.,  in  this  Court.  On  the  S8th  of  June,  1839,  Vantine  executed 
a  mortgage,  on  a  certain  tract  of  land,  lo  secure  a  debt  due  the  com* 
phiinaDt.  The  mortgage  was  filed  with  the  recorder  of  the  proper 
county,  for  record,  the  2d  of  July.  Held  that  the  judgment  lien 
was  paramount,  as  it  took  effect  from  the  first  'day  of  the  term, 
which  was  the  1st  of  July.  Baitk  of  Cleveland  r.  Shtrgee  ei  oi., 
341. 

Chancery  will  diretot  property,  on  which  liens  exist,  to  be  so  disposed 
of  as  to  satifsfy,  if  practicable,  all  liens.    Bfunll  t.  ffoioard,  489. 

LIMITATIONS,  STATUTE  OF. 

If  the  special  contract  be  barred,  by  the  statute,  the  plaintiff  may  re- 
cover, on  a  special  promise  to  pay.    Jimeg  ▼.  Le  Rue^-ftlQ* 

The  statute  does  not  run  against  an  established  trust.  Piait  v.  Oliver 
and  JFUliamVf  267, 

The  statute  of  limitations,  in  Indiana,  does  not  ran  against  nonresi- 
dents.   Bowman  v.  Wathen,  376. 

But  the  complainants  may  be  barred  by  lapse  of  fSme.    75. 

MARSHAL. 

By  the  statute  in  Indiana,  the  Marshal,  on  a  replevy  bond,  is  required 
to  take  one  or  more  stifilcient  freehold  security;  and,  if  freehold 

'  security  be  not  taken,  the  Marshal  is  liable/  Biepham  v.  TViyJor, 
365. 

If  the  sureties  be  not  freeholders,  however  ample  at  the  time  they 
may  be  considered,  the  Marshal  is  liable.    i6. 
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MARSHAL— Cofi«nued. 


In  this  respect,  the  statute  must  be  pursued.    lb. 

To  ezsmine  the  county  records,  &c.,  not  an  unreasonable  duty  on  the 
Maishal.    Jb, 

Where  the  Marshal  takes  insufioient  bail  for  the  appearance  of  de- 
fendant; he  is  only  responsible  for  the  actual  injury  sustained  by 
the  plaintiff.    Bupham  v.  Taylor^  408. 

In  such  case,  the  insolvency  of  the  defendant  may  be  shown  in  miti- 
gation of  damages*    tb, 

But  when  a  judgment  is  replevied,  good  freehold  security  must  be 
tlJien  for  the  payment  of  the  judgment.    Jh, 

If  insufficient  security  be  taken,  the  Marshal  is  liable.    Mb. 

MORTGAGE, 

Where  an  equity  of  redemption  unites  with  the  legal  estate,  the  for- 
mer merges  in  the  latter.    Hill  v.  Smithy  446. 

It  is  a  general  principle  that,  where  a  greater  and  a  less  estate  unite 
in  the  same  person,  the  latter  merges  in  the  former.    Tb. 

A  mortgagee  has  a  right  to  pay  off  prior  incumbrancers,  and  be  sub- 
stituted to  their  rights.    Ru$9ell  v.  H<mardf  489. 

MOTION. 

A  motioA  to  quash  the  bail  bond^  under  the  statute  of  Illinois,  may 
he  made  at  any  time  during  the  term,  as  well  after  as  befpre  judg- 
ment.   Potlley  V.  Higgem^  493. 

An  affidavit  which  states,  positively,  as  to  the  indebtment,  without 
detailing  the  source  of  the  knowledge,  is  sufficient.    lb. 

NEW  TRIAL. 

A  new  trial  will  not  be  granted  against  strong  circumstances  of 

equity.    DenniMton  v.  JIfcKeen,  263. 
A  new  trial  will  not  be  granted  unless,  in  the  view  of  the  Courts  in- 

justice  has  been  done.     United  States  v.  Martin^  256. 
A  Court  will  not  grant  a  new  trial,  unless  the  rules  of  law  and  pur- 

•  

pesos  of  justice  require  it.    Benedict  v.  Davis*  Adm^r,  347. 
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NEW  TRIAL— Conimued. 

Where  several  eoante  are  abandoned,  tand  the  verdict  is  rendered 
upon  two  counts,  which  do  not  lay  a  foundation  for  the  damages 
found  by  the  jury,  a  new  trial  will  be  granted.  Jone$  v.  FaiuaiMEf , 
61S. 

NOTICE. 

The  holder  of  a  check  must  give  notice  to  the  drawer,  if  payment  by 
the  bank  be  refused.    Sherwian  v.  Conutocky  19. 

A  guarantor  is  entitled  to  notice  of  the  nonpayment  of  the  note  guar- 
antied.   LewU  V.  Brewiter^  SI. 

In  all  eollateial  undertakings,  notice  is  necessary.    lb* 

If  the  payee  be  insolvent  when  the  note  becomes  due,  no  notice  to 
the  guarantor  is  necessary.    lb. 

The  indorsement  of  a  clerk,  in  the  office  of  a  notary,  on  the  protest  of 
a  note  for  nonpayment,  that  notice  was  duly  served,  not  sufficient. 
Whiiekead  v.  Jonei,  28. 

The  deposition  of  the. clerk  should  have  been  takeiu    lb, 

A  notice  to  quit,  by  the  English  rule,  .is  necessary,  only,  where  the 
relation  of  landlord  and  tenant  sub6ist£>.  John  Dot  ex  dem  v. 
JoKniion,  StS. 

A  notice  to  the  agent  is  notice  to  the  principal.  Bowman  v.  JFathen, 
376. 

The  ^knowledgment  and  recording  of  a  conveyance  of  land,  in  In- 
diana, operates  as  proof  of  the  instrument  and  notice.    lb. 

Notice  is  sufficient  if  it  put  the  party  on  inquiry,    lb. 

Express  notice,  by  circular  or  otherwise,  or  publication  in  a  news- 
paper of  general  circulation,  should  be  given  of  the  dissolution  of  a 
partnership.    Shuridt  v.  TUson,  458. 

The  latter  notice  is  conclusive  on  those  who  have  not  had  dealings 
with  the  firm.    lb. 

OATH. 

Where  an  act  of  Congress  requires  an  oath  to  be  administered,  such 
oath,  under  the  usage  of  a  department,  may  be  administered  by  a 
State  officer  having  the  power  to  administer  oaths.  Uniied  Statet 
V.  mnchuiery  136. 
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OCCUPYING  CLAIMANT  LAW. 

A  venire  may  issue  to  the  Marshal,  under  the.  Ohio  statute  ef  1831, 
the  sanxo  as  to  a  sheriff,  commanding  him  to  summon  a  jury  to 
value  the  improvements,  &c.,  of  land  recovered  in  an  action  of 
ejectment.    Leuet  of  Dunnes  hein  v.  Oamei  et  al.f  344. 

The  Court  will  not  set  aside  such-inquest,  though  the  jurors  do  not 
leturn  their  assessment  under  their  seals.    /&•  .  . 

No  ground,  because  they  assessed  no  damages  for  waste,  no  waste 
appearing  to  have- been  committed.    lb. 

The  lessors  of  the  plaintiff  gave  notice  that  they  would  take  the  value 
of  the  land,  as  assessed,  in  its  unimproved  state;  and  the  Court 
directed  the  assessment  to  be  paid  within  six  months,  and,  in  de- 
fault thereof,  that  the  writ  of  possession  should  issue.    lb. 

PARTIES. 

On  a  note  payable  to  Hicks- or  bearer,  the  bearer  may  sue.  Haltled 
V.  LyoTif  226. 

The  bearer  is  not,  within  the  11th  section  of  the  Judiciary  act  of 
1-789,  an  assignee.    •i6. 

The  holder  of  a  note  may  sue  in  his  own  name,  with  the  assent  of 
those  who  may  be  interested  in  the  note.    26. 

All  persons  materially  interested  in  tho  subject  matter  of  the  suit,  if 
within  the  jurisdiction  of  the  Court,  must  be  made  parties,  Piali 
Y.  Oliver  and  WiUiaiin$,%61.  . 

There  are  spme  cases  in  which  a  trustee  may  sue  without  naming 
his  cestui  que  trust.    lb. 

In  general,  the  cestui  que  trusts  must  be  parties.    lb. 

If  the  demand  existed  on  the  trust  fund  before  the  trust  Aind  was 
created,  a  suit  may  be  sustained  against  the  trustee  only.    lb. 

Where  the  parties  are  so  numerous  as  not  to  be  inserted,  conven- 
iently, in  the  record,  suit  may  be  maintained  in  the  names  of  a 
part,  for  the  whole.    lb. 

In  foreclosing  a  mortgage,  the  ceptui  que  trusts  are  necessary  parties. 
lb. 

A  sale  of  the  premises,  where  the  cestui  que  trusts  are  not  made  par- 
ties, does  not  bind  them.    lb. 

A  note  given  to  an  agent  of  the  United  States,  for  their  benefit,  suit 
may  be  brought  in  their  name.     United  $laiei  v.  Boice^  352. 
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VARTlES-^CorUinued. 

All  persons,  whose  interests  will  be  afTeeted  by  the  decree,  shoald 
be  made  parties,  or  excuse  stated  for  not  doing  so.  Bovnnan*$  de- 
viatu  and  Burnley  v.  Wathin^  376. 

Where  the  necessary  parties  are  not  before  the  Court,  they  will  di- 
rect, generally,  that  the  proper  parties  he  made.    /6. 

Persons  unnecessarily  made  defendants  does  not  affect  the  jurisdio* 
tion  as  to  those  properly  before  the  Court.    lb. 

An  objection,  that  some  of  the  plaintiffs  have  no  interest,  can  not  be 
made  at  the  hearing.    lb. 

PATENT  RIGHT. 

An  invention,  to  be  valid,  must  be  substantially  different  from  any 

machine  or  thing  in  use.    Stanley  v.  Whipple^  35. 
Under  the  former  law,  a  patent  was  void,  if  the  patentee  claimed 

more  than  he  had  invented.    lb. 
Under  the  act  of  1$36,  a  corrected  patent  has  relation  back  to  the 

emanation  of  the  defective  patent.    lb. 
In  such  case,  a  contract  to  sell  the  right  is  made  good  by  the  second 

patent.    R. 
A  patent,  to  be  valid,  most  be  of  some  utility.    lb,    . 
Same  as  the  above.    SmUh  v.  Pearce,  176. 
An  alteration  merely  formal,  or  a  slight  improvement,  will  givid  no 

right.    lb. 

PARTNERS. 

Where  a  note  was  giveh  by  Abbott  and  Lay  ton,  it  is  unnecessary  to 
alledge,  in  the  declaration,  a  partnership.    Davif  v.  Abbott,  29. 

The  instrument  shows  a  joint  liability.    Jb. 

The  confessions  of  a  partner,  after  the  dissolution  of  the  partnership, 
are  not  evidence  to  charge  the  firm.  BiMpham  v.  Patterson  and 
JFalter,  87. 

Goods  were  purchased  by  one  of  the  defendants,  for  which  a  prom- 
issory nottf  was  given;  afterwards  he  entered  into  partnership  with 
the  other  defendant,  and,  by  consent  of  both  partners,  and  the 
holder  of  the  note,  the  words,  <<  and  coorpany"  were  added,  to 
make  the  note  stand  against  the  company.  Held  the  note  was 
Mnding  on  the  firm.    Crum  v.  Abbott,  283. 
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PARTNERS— Cbn/iiraed. 

In  a  partnership  purchase  of  land,  it  is  not  necessary,  except  among 
the  partners,. to  show  the  sum  advanced  hy  each.  Piati  v.  Oliver 
and  WUliamSf  267. 

If  an  fndividual  hold  himself  out  to  the  world  as  a  partner  in  a  con- 
cern, he  is  liable  as  such,  though  he  have  no  interest  in  it.  Bene* 
did  et  al.  v.  Davit'  AdmWy  347. 

But  this  holding  out  must  be  such  as  to  justify  an  inference  that  the 
creditor  had  knowledge  of  it;  or,  the  representation  of  partnership 
must  have  been  made  to  him.    Jb, 

A  declaration  of  an  individual  that  he  was  a  partner,  to  some  four  or 
five  individuals,  of  which  the  creditor,  when  he  trusted  the  firm, 
could  have  had  no  knowledge,  will  not  constitute  a  liability.    lb. 

Dissolution  of  partnership  should  be  made  known  by  express  notice, 
or  publication  in  some  newspaper  of  general  circulation.  ShurldM 
y.  Tilton^  458. 

PAYMENT. 

Circumstances  may  show  that  a  note  was  given  and  received  in  pay- 
ment of  an  accouat.    Riiey  v.  VtiaAmrmgey  689. 

PENALTY. 

The  Legislature  can  not  impose  an  obligation  or  penalty  for  an  act 
which,  when  done,  was  innocent,  and  created  no  moral  obligation. 
Falconer  v.  Campbell^  195. 

On  a  penal  bond,  a  judgment  cap  not  be  rendered  beyond  the  pen- 
alty.   Lawrence  v.  Uniied  Sialee,  681. 

PLEADJNGS. 

See  Declabation. 

Two  affirmative  facts  in  a  plea  and  replication,  may  be  so  contradic- 
tory, the  one-  to  the  other,  as  to  make  an  issue.  Walker  ▼•  JbAn- 
ton^  AdnCr^  92. 

Af,  where  the  plea  averred  diligence  in  the  prosecution  of  a  suit,  and 
the  replication  charged  negligence.    /5. 

The  replication  should  have  negatived  the  affirmation  of  diligence  in 
the  plea,  and  concluded  to  the  country.    /£• 
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PLEADINGS— Continued. 

The  general  issae  to  an  action  on  a  note,  in  Indiana,  must  be  sworn 

to*    JlcCliniick  v.  CummitUf  98. 
Where,  after  the  jury  were  sworn  and  witnesses,  the  Prosecuting 

Attorney  abandons  the  prosecution,  and  the  jury  are  discharged, 

it  may  be  pleaded  in  bar  of  a  subsequent  indictment  for  the  same 

offence.     United  Stalet  ▼.  Shoemaker ^  114. 
Nil  debet  can  not  be  pleaded  to  an  action  on  a  judgment.    Jacquette 

V.  Hugunon^  129. 
This  plea  brings  before  the  Court  the  validity  of  the  judgment,  and 

the  description  of  it,  as  given  in  the  declaration.     lb* 
A  release,  the  statute  of  limitations  or  payment,  may  be  pleaded.  Ib» 
This  Court  is  presumed  to  know  the  laws  of  the  different  States.    In 

pleading,  therefore,  a  judgment  of  a  State  Court  of  general  jurisdic- 
tion, it  is  not  necessary  to  aver  that  such  Court  had  jurisdiction. 

Woodworth  r.  Spafordi,  168. 
The  filing  of  a  plea  of  puis  darrein  continuance,  waives  all  prior  is- 
sues.    Spafford  v.  Woodruffs  191. 
Such  a  plea,  properly  verified,  will  not  be  set  aside  on  motion.    lb. 
The  allegations  must  be  denied  by  plea,  or  admitted  by  a  demurrer.  lb. 
By  the  rule  of  Court,  a  plea  which  denies  the  instrument  on  which 

the  action  is  founded,  or  the  indorsement  of  it,  must  be  sworn  ta 

Tkomoi  V.  Clarky  194. 
If  filed  without  affidavit,  the  note  and  indorsement  are  admitted.  lb. 
A  plea  is  bad  which  states  facts  that  amount  only  to  the  general  issue. 

Haliied  v.  Z»yon,^6. 
It  is  bad»  if  it  sets  up  two  distinct  grounds  of  defence,  either  of  which 

is  sufficient  to  defeat  the  plaintiff.    lb. 
So,  it  is  bad,  if  it  neither  admits  nor  denies  the  plaintiff'^s  allegations. 

lb. 
Nil  debet,  when  pleaded  to  a  declaration  on  il  penal  bond,  where 

breaches  are  assigned,  will  not  beset  aside  on  motion,  but  must  be 

demurred  to.     United  8iaie$  v.  Spencer,  406. 
Where  a  plea  sets  up  no  new  matter  of  defence,  it  may  be  set  aside 

on  motion.    /6. 
The  sureties,  in  a  Receiver's  bond,  are  only  bound,  firom  the  date  of 

the  bQAd,  and  are  not  liable  for  any  previous  defalcation,  unless  it 

be  specially  embraced  in  the  bond.    lb. 
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PLEADINGS— Con^tted. 

A  demurrer*  filed  by  the  plaintiff,  will  teet  the  goodneM  of  the  decla- 
ration*   Ib» 

Where  the  defendants  gave  their  notes  for  a  tract  of  land*  to  which 
the  plaintiff  had  no  title»  the  defendants  may  plead  the  &ot.  Scud- 
der  r.  Andrews,  464. 

A  plea  may  show  in  what  manner,  whether  by  personal  service  oi 
otherwise,  notice  was  given,  as  this  does  not  cqntradict  the  recordi 
bat  limits  its  operation.    lb. 

Nul  tiel  record  the  only  plea,  except  fraud,  payment  or  a  release,  to 
an  action  founded  on  a  judgment.    &^ 

A  plea  that  the  defendant,  who  was  sued  as  principal,  indorsed  the 
note  9t§  guarantor,  and  not  as  principal,  having  been  demurred 
to,  was  held  good.    Dibbkf  Pray  ^  Co*  v.  Duncan  et  a/.,  663. 

The  undertaking  of  the  defendant  was  colliiteral,  and  he  can  only  be 
made  liable  in  that  character.    lb. 

A  special  plea,  which  aoaounts  only  to  the  general  issue,  is  bad.    lb. 

In  assumpsit,  there  are  many  defences  which  may  be  pleaded  spe- 
cially, or  given  in  evidencci  under  the  general  issue.    lb. 

In  Bpecial  pleas  in  bar,  color  to  the  plaintiff's  right  must  be  given. 
lb, 

POSSESSION. 

By  the  common  law  land  could  not  be  conveyed  that  was  possessed 
adversely.    Bowman  eiaLv.  ITotiWn,  376. 

POSTMASTER. 

A  Poetmaster,  until  the  action  of  the  Postmaster  General,  does  not 
vacate  his  office  by  remaining  out  of  the  neighborhood  of  the  office. 
United  SicUes  v.  Pearce,  14. 

If  he  keep  the  office  by  an  assistant  he  remains  responsible.    lb. 

A  payment  made  by  a  Postmaster  of  a  greater  sum  than  the  receipts 
lor  the  preceding  quarter,  should  be  applied  as  a  credit  for  the 
quarter,  as  well  before  as  at  the  date  of  the  bond.  Lawrence  v. 
United  StaHee,  681. 

POSTOFFICE  LAW. 

A  Postmaster,  until  the  action  of  the  Postmaster  General,  does  not 

vacate  his  office.    Uniied  ^UUee  v.  Pearce,  14. 
84 
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POSTOFFICE  LAW^Contmued. 

The  Sl6t  section  of  thepostofficelaw,  which  prescribes  a  punishment 
for  the  detention  of  a  letter  or  packet,  means  a  packet  before  it 
reaches  its  destination.    lb. 

The  taking  of  a  letter,  as  expressed  in  the  22d  section,  means  a  clan- 
destine, and  not  an  innocent,  taking^.    lb, 

POWER  OF  ATTORNEY. 

A  power  of  attorney,  which  authorizes  a  conveyance  to  be  made  in 
as  full  and  ample  a  manner  as  the  principal  could  execute,  author- 
izes a  deed  to  be  made  by  the  attorney  with  covenants  of  general 
warranty.     Taggari  t.  Stanberyy  543. 

This  is,  especially,  the  case  where  the  deed  has  been  accepted  with 
a  full  knowledge  of  the  power,    lb, 

A  deed,  or  power  of  attorney,  executed  and  acknowledged  accord- 
ing to  the  laws  of  New  York,  is  good  in  Ohio.  Johnson  v.  SteJbeiey, 
66«. 

A  power  of  attorney  to  convey  land  in  Ohio,  is  required  to  be  record- 
ed, by  the  statute,  before  the  conveyance  is  executed.    lb. 

At  all  events  it  must  be  recorded  before  the  deed.    lb, 

A  power  which  audiorizes  the  attorney  to  sell  and  convey  lands, 
does  not  authorize  him  to  convey  lands  previously  sold.    lb. 

Except,  under  peculiar  circumstance,  the  Court  will  not  compel  a 
vendee  to  accept  a  deed  exeeuted  by  an  attorney.    Ibm 

PRACTICE. 

The  act  of  the  3d  March,  1797,  which  provides  that  judgment  shall 
be  given  at  the  return  term  againsit  debtors  of  the  United  States, 
on  motion,  is  limited  to  cases  where  the  principal  debtor  is  a  party 
to  the  action.     United  Staiet  v.  Lyon,  249. 

Where  an  amended  declaration  has  been  taken  out  of  the  clerk's 

■ 

office,  by  the  plaintiff,  and  returned  at  the  first  of  the  term,  the 
Court  will  not  enter  a  rale  for  plea  instanter.  Walker  v.  Jobnmm^ 
S66. 

PRINCIPAL  AND  SURETY. 

See  SuBBTT. 
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PROMISSORY  NOTE. 


4  note  exeeated  inr  Michigaa,  payable  in  New  Yorkyin  New  York 

funds,  or  their  eqaivaleot,  is  not  Jiegotiabie.    Hiuhraok  and  8ea^ 

man  y.  Faimer  ei  oi.,  10. 
To  faring  a  note  within  the  statute  it  must  be  payable  in  money*    lb. 
It  must  be  for  a  sum  certain,  subject  to  no  conditions.  .  lb. 
Where  a  note  was  given  by  Abbott  and  Layton  it  is  unnecesary,  in 
•    the  declaration,  to  all^dgo  a  partnership.    Davu  v»  Layton^  S9. 
A  note  dated  at  Cincinnati,  and  described  in  the  declaration  as  dated 

at  Cincinnati,  in  the  Slate  of  Ohio,  is  admissible  in  evidence. 

Drake  v.  jPVfAcr,  69. 
A  note  payable  to  A  B^  or  bearer,  is  payable  to  either.    And  the 

beareif  may  sue  in  this  Court  without  an  assignment.    Braifard  v. 

JerUUf  130. 
The  legal  effect  of  a  bond  or  note,  payable  on  or  beibre  the  day,  is 

different  from  one  payable  on  the  day.    Kikindal  v.  MUchell^  402. 
In  the.oi^e  case  the  obligor  has  a  right  to  pay  before  the  day,  but  not 

in  the  other.    Ib» 
On  a  promissory  note  given  in  New  York,  payable  at  Detroit,  with 

the  current  rate  of  exchange  in  New  York,  the  rate  (tf  exchange 

may  be  recovered.    Qrukusap  v.  JFotUluisef  $81. 

RELEASE. 

A  release  of  a  remote  indprser,  by  the  holder  of  a  note,  is  a  discharge 
of  the  subsequent  indorsers.  ^awkim  and  Davk  v.  7%<Mitp«on, 
111. 

RIPARIAN  RIGHTS. 

The  rights  of  a  proprietor,  bounded  by  a  navigable  river,  extends  to 
high  water  mark;  if  the  river  be  unnavigable,  to  the  middle  of  the 
stream.    Bewman'f  Denine*  v.  Waithen^  376. 

By  the  common  law  rivers  are  only  navigable  as  high  as  the  tide 
ebbs  and  flows;  this  not  so  in  this  country,    lb* 

The  riparian  right  is  protected  as  any  other  right.    lb* 

The  right  to  apply  for  a  ferry  license  attaches  to  the  proprietor,  and 
this  can  not  be  taken  from  him  and  given  to  another  without  com- 
pensation,   lb* 
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RIPARIAN  RIGHTS— CofKmtuMl. 

The  owner  of  land,  faoanded  by  a  navigahie  river,  may  eoBvey  the 

eoti,  and  except  the  right  of  ferry.    lb* 
The  difference  between  a  reeervation  and  an  exception  in  a  gram. 

A. 
The  ferry  right  ie  an  incorporeal  hereditament.    It  grows  oat  of  the 

aoil,  and  may  be  granted  the  same  as  an  advowson.    lb. 
In  each  a  case  the  grantee  has  a  right  to  use  the  soil  for  ferrywaje, 

but  for  no  other  purpose.    lb, 
A  ferry  right,  in  Indiana,  may  be  assigned.    i&. 

SHERIFF. 

A  Sheriff  is  liable  for  the  acts  of  his  deputy.    Cfttte  v.  €hodell,  193. 

Proof  that  a  Sheriff  or  other  officer  acted  assuch  is  sufficient.  Law- 
rence V.  Sherman,  488. 

Where  a  deputy  sheriff  sold  property  under  a  defective  execution, 
the  principal  having  sanctioned  the  proceeding,  is  liable.    15. 

STAGE  PROPRIETOR. 

A  contraM  made  by  stage  passengers  with  the  agent  of  the  line  can 

not  be  proved  by  a  peesenger  who  did  not  know  of  the  contract. 

167. 
Such  contract  could  not  have  in^ueneed  such  passenger.    lb. 
Stage  proprietors  are  bound  to  use  the  greatest  care  for  the  safety  of 

passengers,  the  least  neglect  by  the  driver,  or  want  of  skill,  makes 

them  liable.    Ib» 
They  are  liable  if  the  coach  be  driven  out  of  the  usual  track,  and  an 

injury  is,  consequently,  done.    lb* 
'  It  is  the  duty  of  a  driver  to  give  notice  when  about  to  pass  over  a 

dangerous  place.    lb, 

SLAVERY. 

Slavery  exists,  only,  by  virtue  of  the  laws  of  the  States  where  it  is 

sanctioned.    Jonet  v.  VanxanM,  596. 
If  a  slave  abscond  from  the  State  where  he  is  held  to  service,  into  a 

jurisdiction  where  slavery  is  not  tolerated,  he  is  free.    lb. 
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SLAYERY— Cbn^nued. 

And  this  w<mld  be  tfare  law  of  these  Stales,  had  not  the  oonstitation 
made  a  provision  that  sneh  slare  should  be-  deliirered  up  on  claim 
of  his  master.    lb* 

STATUTE  OF  FRAUDS. 

The  late  decisions  in  England  reqaire  an  agreement  to  pay  the  debt 
of  another  to,  state  the  consideration.  Hoto  4*  Co,  v.  KembaU^ 
108. 

Prior  to  these  decisions  the  rule  was  otherwise.  .  A. 

In  this  country  the  weightof  authority  is  not  with  the  English  decis- 
ions,   lb, 

A  guarantor,  who  haying' the  interest  in  a  note  sssigns  h,  and  adds 
an  increased  obligation,  is  boAnd,  the  assignment  being  a  contract, 
&c.    lb. 

Und^r  the  Statute  of  lufnois  a  declaration  of  (rust  unrecorded  is  in- 
operative.   Hubbard  v.  TVrtier,  579.  . 

SURETY.  ' 

A  debtcMT  has  a  right,  without  the  assent  of  his  surety,  to  convey  his 
property^  fairly,  in  payment  of  his  debts.  FinMay*9  ExeeutorM  v. 
Uniied  8taie$  Bank^  44. 

If  the  holder  of  a  bill,  for  a  valuaUe  consideration,  give  time  to  the 
maker  of  the  note  the  eurety  is  discharged.    FuUer  v.  MUford^  74. 

A  surety  has  a  right  to  pay  the  note,  and  be  subrogated  to  the  rights 
of  the  holder.    lb. 

By  the  laws  of  Indiana  the  surety  may  give^  notice  to  the  holder  of  a 
npte,  and  compel  him  to  prosecute.    A. 

In  some  cases,  by  bill,  independently  of  any  statute,  the  holder  may 
be  required  to  use  active  diligence.    lb. 

If  the  holder  of  a  note  give  time  to  the  maker,  for  a  valuable  consid- 
eration, the  surety  is  released.    Suydam  ^  Co.  v.  France,  99. 

If  on  confession  of  a  judgment,  by  the  principal,  with  stay  of  execu- 
tion, no  more  time  is  given  than  would  have  been  required  to 
obtain  judgment,  surety  not  released.    lb. 

Time  given  to  the  principal,  at  the  instance  of  the  surety,  or  with 
his  consent,  does  not  release  him.    ib* 
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SURETY— CoBrthwd. 

A  surety  on  a  Reeehrer's  bond  is  not  lUbie  for  any  do&lcation  prior 
to  the  date  of  the  bond.     Uniied  Staiei  ▼.  Spencer ^  405. 

The  surety,  by  giving  notice  to  the  creditor,  and  requeating  him  to 
sue  the  principal  debtor,  who  is  in  failing  circumstanceSy  does  not 
release  himself,  though  the  principal  should  become  insolyent. 
DennU  ▼•  Rider^  4&U 

The  relief  of  the  surety,  under  such  circumstaneesyis  in  equity.  lb. 

Where  the  obligee  changes  the  contrfllct,  by  giving  longer  time,  &c., 
the  surety  is  dischtiged,  and  this  may  be  set  up  at  law.    Mb.- 

The  surety,  on  the  payment  of  the  debt,  is  entitled  to  all  securities  in 
the  hands  of  the  obligee.    16. 

Sureties  on  a  government  bond  are  ooiy  bouhd  for  a  faithful  discharge 
of  duty,  by  the  principal,  subsequently  to  the  date  of  the  bond. 
Uniled  StaieM^v.  Linn  el  al,,  596. 

The  government  can  not  change  the  nature  of  this  liability  by  the  ap- 
plication of  payments,    lb. 

Among  different  sets  of  sureties  a  just  application  of  payments 
should  be  made.    J6. 

TENANT. 

A  tenant  who  has  done  nothing  under  a  lease,  but  has  uniformiy  re- 
pudiated it,  can  not  set  up  such  lea9e  to  defeat  the  action  for  use 
and  occupation.     ScoU  v.  HamnMn^  180. 

The  tenant,  under  such  circumstances,  having  occupied  the  prem- 
ises under  a  prior  lease,  may  be  considered  as  holding  over.    16. 

Having  refused  to  abide  by  the  lease,  he^  can  not  complain  of  being 
obliged  to  pay  a  reasonable  rent.    A. 

TITLE. 

Where  he  who  holds  the  legal  estate  purchases  the  equity,  the  latter 

merges  in  the  former.    Hill  v.  Smith,  446. 
This  applies  to  a  mortgagee  who  purchases  the  equity  of  redemption. 

/6. 

TREATY,  INDIAN. 

The  fee  in  unsold  lands  is  either  in  the  Federal  or  State  Govern- 
ments.   CM^rey  v.  Bemtdkleyy  41ft. 
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TREATY,  INDIAN— Con/mu€d. 

The  IndiaiuB  hare  a  right  of  ase,  which  can  only  be  divested  by 

parchase  or  war.    /&• 
An  Indian  Treaty  which  cedee  lands  within  certain  boundaries,  re* 

serving  certain  parts,  does,  in  no  respect,  change  to  such  parts  the 

original  right.    lb. 
But  if  a  treaty  declares  there  shall  be  granted  certain  tracts,  designa- 

ted,  to  certain  persons,  and,  in  the  same  article,  these  are  referred 

to  as  grants,  they  are  held  to  operate  as  such.    lb. 
The  treaty  is  beet  explained  by  itself.    lb,    - 
Where  Indians,  with  the  assent  of  tlie  President,  may  convey  their 

lands,  that  consent  may  be  given  in  such  form  as  the  executive 

shall  deem  proper.    lb. 

TRESPASS. 

An  officer  making  a  seizure  of  goods,  without  reasonable  cause,  is 
liable  to  damages,  in  an  action  of  trespass,  for  the  full  amount  of 
the  injury.    HaU  v.  Warren  et  a/.,  332. 

The  circumstances  may  be  proved  in  mitigation  of  damages,  but  not 
to  excuse  or  justify  the  seizure.    /&• 

There  can  be  no  justification  of  the  act  of  seizure,  except  on  a  judg- 
ment of  condemnation,  or  a  certificate  of  reasonable  cause.    lb. 

Having  possession  of  the  goods,  and  exeitlsing  acts  of  ownership 
over  them,  the  plaintiff  may  6ue>  for  a  trespass  on  them,  in  his 
own  name.    lb. 

TRIAL. 

After  the  jury  are  sworn,  and  witnesses,  in  a  criminal  case,  the  pros- 
ecuting attorney  has  no  right  to  enter  a  nolle  prosequi  on  the  in- 
dictment.    United  StaiiM  v.  Shoemaker ^  114. 

An  abandonment  of  the  prosecution,  under  such  circumstances,  is 
equivalent  to  an  acquittal.    R. 

Under  certain  emergencies  the  Court  may  discharge  a  jury  in  crim 
inal  cases.    lb. 
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TRUSTEE. 

In  cases  where  the  objeet  of  tike  suit  is  to  diyest  the  cestui  que  trust 

of  title,  they  must  be  made  parties.    PitUi  v.  OUoer  and  WiUiami, 

267. 
The  act  of  a  trustee  shall  not  prejudice  his  cestui  que  trust.    lb* 
If  a  trustee  purchase  land,  with  the  trust  fund,  and  takes  the  deed  in 
his  own  name,  he  holds  the  same  in  trust.    PutU  v.  Oikrer  and  WU^ 

liam»*    Ib» 
Whatever  acts  are  done  by  the  trustee  are  presumed  to  be  done  for 

the  benefit  of  the  cestui  que  trust.    lb. 
Where  the  trust  fund  is  converted  into  other  species  of  property,  if 

the  identity  can  be  traced,  it  is  liable  in  its  new  form  to  the  cestui 

que  trust.    lb. 
In  such  ease  the  trustee  may  take  the  property,  or  pursue  some 

other  remedy.    /6. 
This  doctrine  applies  to  all  wbcact  in  a  fiduciary  capacity,    lb. 

USAGE. 

The  usage  of  the  office  of  a  Notary,  as  to  giving  notice*  can  not  make 
that  evidence  which  is  not  evidence*    IFkUehead  v.  Jone$t  S8. 

USE  AND  OCCUPATION. 

An  action  for  use  and  occupation  may  be  maintained  against  a  tenant 
who  has  occupied  the  premises,  having  discUumed  the  lease,  &c. 
ScoU  y»  Hawmuait  180. 

VENDOR  AND  VENDEE. 

Where  the  deed  is  to  bs  made  before  foil  payment  of  the  considera- 
tion, the  vendor  has  no  right  to  ask  the  money  to  be  brought  into 
Court,  on  a  bill,  by  the  vendee,  for  a  specific  executkMi.  JohnMon 
V.  Sukele^^  66t. 

Nor  has  the  vendor,  when  he  is  in  defiutlt,  a  right  to  ask  the  money 
to  be  brought  into  Court,    lb* 

VENUE. 

A  venue  in  the  body  of  the  declaration  is  sufficient,  without  being 
stated  in  the  margin.    Dvfighi  v.  nTtn^,  680. 
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VENUE— Conliniteil. 

By  the  present  rale  in  England  a  venue  ia  laid  in  ihe  margin  only. 
lb. 

VERDICT. 

AAer  verdict  defeete  in  the  declaration,  in  substance,  are  cured,  if, 

from  the  issue,  the  facts  omitted  roust  have  been  proved  on  the 

trial.    SianUf  v.  UlUppiet  3S. 
A  verdict  may  be  amended  where  there  is  a  mistake  in  form.    ^one$ 

V.  F'anxandif  612. 
What  shall  constitute  a  good  finding.    lb. 
Under  the  Statute  of  Ohio  a  count  must  be  abandoned  before  the 

jury  retire  to  consult  of  their  verdict.    /&. 

WITNESS. 

A  witness  must  have  a  direct  interest  to  render  him  incompetent. 
Suydam  Sf  Co.  v.  Fanoe,  99. 

To  discredit  a  witness  it  is  not  competent  to  prove  general  bad  char- 
acter disconnected  with  veracity.    UnUed  Siaia  v.  VcamckUi  219. 

The  proper  inquiry  is,  what  is  the  general  character  of  the  witness, 
where  he  resides,  for  truth.    i6. 

And  the  witness  under  examination  may  be  asked,  from  your  knowl- 
edge of  his  general  character  would  you  believe  him  under  oath. 
Ih, 

Particular  facts  can  not  be  proved  to  discredit  a  witness,  the  inquiry 
must  be  general.    lb. 

In  an  action  between  the  holder  of  a  bill  and  the  indorser,  the  maker, 
the  defendants  having  released  their  costs,  is  a  competent  witness 
to  show  that,  after  the  note  passed  <Hit  of  his  hands,  it  has  been 
altered.    lb. 

But  he  can  state  no  facts  to  impeach  the  note  at  the  time  he  assign- 
ed it.    lb. 

His  statement  must  be  limited  to  facts  after  the  note  had  passed  out  of 
his  hands.    lb. 

A  person  convicted  of  an  infamous  offence,  if  not  sentenced,  is  a 
competent  witness.     UnUed  States  v.  Dickinamf  326. 
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WIteMi. 

WITNESS— Con/inued. 

A  witneaB  is  n«t  obliged  to  answer  a  question  which  wonid  show 

him  to  be  infamous.    lb. 
The  character  of  a  witness  must  be  impeached  by  general  questions 

as  to  his  truth.    lb. 
On  the  croes-examinaUon  of  a  witness  a  question  irrelevant  to  the 

matter,  in  issue*  can  not  be  asked  to  impeach  him.    /&• 
Nor  can  a  witness  be  impeached  l^  proTkng  a  statement  different 

from  the  one  sworn  to,  unless  he  has  been  questioned  as  to  his 

having  made  such  statement.    lb. 
Leading  questions  can  not  he  asked  a  witness,  except  on  erass-eiuaBi- 

nation.    lb. 
To  render  a  witness  inoempetent  h^must  be  interested  in  the  event 

of  the  suit.     Bork  v.  ^orion^  423. 
He  is  incompetent  if  the  verdict  can  be  given  in  evidence  either  for 

or  against  him.    #« 
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